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CHAPTER   I. 

ILLUSTRATIONS  AND   PRINCIPLES. 

Ventuh  erat  ad  YeBtse,  quartft  jam  parte  diei 
PneteritA :  et  casu  tunc  respondere  vadato 
Debebat ;  quod  ni  fecisset,  perdere  litem. 
•  •  •  •  • 

Casu  venit  obyius  illi 
Adyeraarias ;  et  quo  tu,  turpiaaime  ?    Magii& 
Exdamat  voce ;  et,  Licet  anteetari  ?    Ego  vero 
Oppono  auricnlam ;  rapit  in  jus :  clamor  utnnque ; 
Undique  concursos.    Sic  me  senraTit  Apollo. — 

Horace^  Sat.  I.  9. 

Such  is  a  graphic  description  of  a  citation  in  the  streets  of 
Rome  in  the  time  of  Angostns. 

Although  of  little  importance  in  itself,  the  method  by  which 
compearance  in  the  law  courts  of  a  country  is  enforced  is  of 
some  general  interest,  as  affording  an  illustration  of  the  more 
important  political  institutions  and  characteristics  of  the  nation ; 
while,  on  the  other  hand,  such  legal  forms  receive  their  shape 
and  impress  from  the  ancient  constitution  of  the  body  politic,  of 
which  they  preserve  traces,  long  perhaps  after  the  greater  insti- 
tutions which  moulded  them  have  been  swept  away. 

The  Roman  law  courts  were  tlie  courts  not  of  a  sovereign, 
bat  of  the  Republic.    The  summons  to  appear  was  given  by 
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verba  solennia^  which  in  Roman  law  held  the  place  supplied  by 
writs  in  ours.  The  verba  solennia  are  uttered  not  by  an  officer 
of  the  law  deriving  authority  from  the  sovereign,  but  by  the 
party  empowered  to  use  them  as  a  citizen ;  and  they  are  attested 
by  our  poet  as  one,  not  of  the  lieges,  but  of  the  citizens. 

The  passage  above  quoted  may  be  fairly  relied  on  as  the  de- 
scription by  an  eye-witness  of  an  every-day  scene.  It  would  not 
be  wise  to  trust  it  further.  Classical  writers  do  not  all,  ]ike  Shak- 
speare,  invariably  employ  legal  terms  with  technical  accuracy. 
However  inviting  the  occupation,  it  would  not  be  a  safe  attempt 
to  spell  out,  in  the  light  of  this  and  a  few  other  classical  passages, 
the  veiy  scanty  reliable  materials  in  our  hands  for  explaining  and 
arranging  the  steps  of  procedure  by  which  a  cause  was  intro- 
duced into  the  ancient  Roman  law  courts.  Bentley  is  too  critical 
in  emending  the  line,  because  responderey  as  the  passage  stands, 
will  not  answer  to  its  technical  sense  in  the  Pandects ;  and  while 
Horace  has  just  made  the  confession,  ^  Interam  si — ^novi  civilia 
jura,'  it  is  not  to  be  assumed  on  his  authority  that  the  prevums 
giving  of  bail  for  appearance  (implied  by  vadato\  the  ^  certifica- 
tion,' qtwd  ni  fecisset  perdere  litemy  and  the  stibsequent  personal 
citation  by  the  adversary,  correspond  in  accurate  order  or  de- 
scription with  the  actual  steps  of  a  Roman  process. 

All  that  seems  clear  about  the  in  jus  vocaUo  in  the  middle 
Roman  law  is,  that  under  certain  conditions  of  statusy  a  party, 
after  citing  his  adversary  in  legal  form,  had  the  power  at  his 
own  hand  of  compelling  him,  by  force  if  need  be,  to  accompany 
him  to  the  law  court  and  answer  to  his  claim;  that, if  the 
matter  could  not  be  that  day  concluded,  the  party  who  had  been 
in  jus  vocatus  must  give  security  to  appear  (sisti)  on  a  subsequent 
stated  day ;  that  a  party  using  the  right  in  jus  vocare,  which 
the  law  thus  sanctioned,  was  liable  in  damages  if  he  exercised  it 
illegally.* 

That  a  party  should  have  this  summary  power  of  compelling 

^  Gains,  IV.  46,  183-4 ;  D.  II.  4  (Be  in  jus  vocando)^  and  subsequent 
titles,  5,  ^,  7,  8. 
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his  adversary  to  accompany  him  to  tUe  law  court  and  answer  to 
his  claim,  may  perhaps  appear  strange  to  us  who  are  accustomed 

But  the  working  of  the  system  m^y  have  been  less  inconvenient 
than  at  first  sight  appears.  A  person  engaged  in  certain,  im- 
portant public  and  private  transactions,  was,  even  by  law, 
exempted  from  being  thus  disturbed;^  and  it  is  probable  that 
the  rule  was  still  further  modified  in  practice,  so  as  to  avoid 
nimious  interference  with  personal  liberty  and  convenience. 

There  is  nothing,  however,  in  the  scenp  above  described, 
which  discloses  a  system  of  legal  procedure  nearly  so  rude  and 
uncivilised  as  that  not  very  long  ago  existing  in  England,  a 
specimen  of  which  is  the  arrest  on  a  writ  of  capias  ad 
respondendum. 

In  the.  ^  Comedy  of  Errors,'  act  iv.  scene  2,  there  is  a  scene 
dted  by  Lord  Campbell  iu' evidence  of  Shakspeare'a  l^gal  edu- 
cation, which  affords  the  English  counterpart  to  the  passage  of 
Horace  idready  given :  Antipholus  of  Ephesus  is  arrested  at  the, 
writ  of  a  merchant  for  the  price  of  a  gold  chain,  which  he  denies 
having  recdved.  He  sends  Dromio  tohis  house  for  a  purse  of 
ducats  to  bail  him  with,  and  Dromio,  in  answer  to  ,the  question 
from  Adriana,  ^ Where  is  thy  master,  Drpmio;  is  he  well?' 
answers.—  ,   . 

No ;  he*8  in  Tartar  limbo,  worse  than  hell : 

A  devil  in  an  everlasting  garment  hath  him, 

One  whose  hard  heart  is  battened  up  with  steel ; 

A  liei^d,  a  fairy,  pitiless  and  rough ; 

A  wolf ;  nay,  worse,  a  fellow  all  in  buff : 

A  back  friend,  a  shoulder-clapper ;  one  that  countermands 

The  passages  and  alleys,  creeks  and  narrow  lands ; 

A  hound  that  runs  counter,  and  yet  draws  dry-foot  well ; 

One  that  be/ore  the  judgment  carries  poor  souls  to  hell. 

Achr.  Why,  man,  what  is  the  matter? 

Dro,  <S>.  I  do  not  know  the  matter ;  he^s  ^rested  on  the  case. 

V 

*  Here'  (says  Lord  Campbell)  '  we  have  a  most  circumstan- 

*  D.  II.  4  (De  in  jus  vocando),  1.  2. 
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tial  and  graphic  account  of  an  English  arrest  on  mesne  process 
[^^  before  judgment"]  in  an  action  on  the  case^  for  the  price  of  a 
gold  chain,  bjr  a  Sheriff-ofRcer  or  bum-bailiff,  in  his  buff  costume, 
and  carrying  his  prisoner  to  a  sponging-house, — a  spectacle  which 
might  often  have  been  seen  by  an  attorney's  clerk.  A  fellow- 
student  of  mine  (since  an  eminent  judge),  being  sent  to  an 
attorney's  office,  as  part  of  his  legal  education,  used  to  accom- 
pany the  Sheriff 's-officer  when  making  captions  on  mesne  pro- 
cess, that  he  might  enjoy  the  whole  feast  of  a  law-suit  from 
the  egg  to  the  apples;  and  he  was  fond  of  giving  a  similar 
account  of  this  proceeding,  which  was  then  constantly  occur- 
ring, but  which,  like  "  trial  by  battle,"  may  now  be  considered 
obsolete.' ^ 

Though  English  procedure  has  been  transformed  by  recent 
legislation,  the  arrest  on  mesne  process  has  still  its  parallel  in 
existing  practice.  In  the  island  of  Jersey  such  a  power  of 
arrest  exists,  with  aggravated  peculiarities;  and  although  the 
practice  there  is  defended  on  the  ground  of  the  exigencies  of 
the  situation,  the  cause  of  its  having  lingered  there  so  long 
must  be  in  part  attributed  to  the  want  of  a  sufficient  breadth 
of  legal  and  public  opinion  to  lead  to  the  reform  of  abuses. 

*At  present,'  says  the  Report  of  the  Parliamentary  Com- 
mission,^ ^the  practice  is  shortly  this:  any  person,  upon  the 
mere  production  to  any  executive  officer  of  a  written  statement, 
true  or  false,  of  a  debt  alleged  to  be  due  to  him  of  ten  pounds 
or  upwards,  can  require  the  officer  to  arrest  and  lodge  in  prison 
the  person  of  the  alleged  debtor,  unless,  as  above  explained,  such 
alleged  debtor  gives  bail,  or  is  possessed  of  landed  property  in 
the  island  sufficient  to  secure  the  claim.  No  affidavit,  or  even 
allegation  that  the  debt  is  justly  due,  is  required  from  the  person 
causing  the  arrest.  The  ordre  provisoire^  which  is  used  on  the 
occasion,  no  doubt  purports  to  authorize  the  arrest ;  but  we  can 

*  ^  Shakspeaie^s  Legal  Acquirements/  by  Lord  Campbell,  p.  39. 
'  Report  of  the  CommisBionerB  appointed  to  inquire  into  the  Laws  of 
the  Island  of  Jersey,  1860,  p.  48.    See  Eyidence,  questions  5677,  5948. 
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only  characterize  the  instrument  as  a  mere  empty  form.    In  the 
most  general  terms  it  authorizes  the  holder  of  it  to  attach  the 
goods,  ships,  merchandise,  effects,  and  person  of  all  who  are 
indebted  to  him,  and  who  are  not  privileged  from  arrest.    It 
indeed  bears  the  signature  of  the  bailiff ;  bmt  this  signature  is 
affixed  from  time  to  time  to  a  number  of  such  writs,  in  blank, 
which  are  supplied  to  the  arresting  officers,  to  be  used  by  them 
as  occasion  may  require.    When  it  is  intended  to  make  use  of 
one,  it  is  only  necessary  to  insert  the  name  of  the  creditor,  and 
to  receive  from  him  a  written  particular  of  his  demand  against 
the  debtor.  This  particular  ought  to  be  delivered  by  the  arresting 
officer  to  the  debtor ;  but  we  have  reason  to  fear  that  in  practice 
this  rule  is  not  always  attended  to.      »      .      .      .       ... 

It  was  admitted  in  evidence  before  us,  that  it  was  possible, 
assuming  the  most  unfavourable  conjuncture  of  time  and  cir- 
cumstances, for  a  person  arrested  on  mesne  process  to  lie  certainly 
ten  days  in  gaol,  without  having  an  opportimity  of  arguing  the 
question  of  the  legality  or  illegality  of  his  detention.'^ 

The  various  fictions  which  have  been  resorted  to  in  English 
procedure  to  compel  the  appearance  of  the  defendant,  and  to 
preserve,  at  the  same  time,  in  theory,  the  characteristic  maxim, 
that  'no  one  can  be  condemned  unheard,' '  form  a  curious 
chapter  in  the  history  of  legal  forms.'  All  traces  of  these 
fictions  have  now  been  expunged  by  statute.  The  various  writs 
for  the  commencement  of  personal  actions  were  reduced  to  a 
small  number  by  the  Act  2  and  3  Will.  lY.,  c.  39.  By  the 
Act  1  and  2  Vict,  c.  110,  arrest  on  mesne  process  was  abolished 
except  under  the  special  manner  provided  by  the  statute  to  meet 

^  What  is  above  said,  merely  refers  to  the  ordinary  case  of  arrest  on  an 

all^^  debt.    I  do  not  refer  in  lihis  chapter  to  the  means  which  obtain  in 

moat  conntiies  for  arroBting  debtors  about  to  abscond;  under  which  head 

may  perhaps  be  placed  the  arrest  in  tecuritatem  debiti  of  transient  persons, 

competent  in  Holland  and  the  Dutch  colonies.   See  Henry  on  the  judgment 

of  the  Court  of  Demerara  in  the  case  of  Odmn  v.  Forbes^  etc.^  pp.  72,  279. 

'  See  Chitty's  Practice,  vol.  iii.,  p.  108. 
*  See  Blackstone,  voL  iii.,  chap.  19. 
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the  case  of  a  debtor  about  to  abscond ;  and  by  the  Common  Law 
Procedure  Act  (1852),  the  rules  by  which  the  plaintiff  is  allowed 
to  '  enter  appearance  for  the  defendant|'  and  other  fictions  to 
the  same  effect,  are  finally  abrogated,  and  replaced  by  simple 
regulations  for  proceeding  to  judgment  in  default. 

Having  thus,  by  way  of  contrast,  glanced  at  the  leading 
features  of  the  methods  by  which,  in  some  other  cognate  legal 
systems,  the  defender  is,  in  the  first  instance,  compelled  to 
answer  in  a  court,  it  remains  to  state  the  principle  on  which 
depends  the  parallel  steps  of  process  in  our  own  courts. 

It  is  a  principle  with  us,  apparently  the  consequence  of  our 
feudal  institutions,  that  no  one  is  bound  to  answer  in  a  court 
of  law  except  by  the  command,  directly  or  indirectly,  of  the 
Sovereign ;  and  the  logical  accuracy  which  pervades  all  our 
legal  forms  is  strikingly  exemplified  by  the  precision  with  which 
this  principle  is  carried  out  in  the  minutest  details.  Not  only 
must  the  command  be  authorized  directly  or  indirectly  by  the 
Sovereign,  but  the  lieges  are  not  bound  to  recognise  it  unless 
conveyed  to  them  by  persons  thereto  specially  empowered  and 
accredited  as  officers  of  the  courts  of  the  Sovereign,  or  those 
bearing  his  commission. 

An  indirect  consequence  of  the  theory  of  Sovereign  authority 
which  pervades  our  legal  system,  is  the  invention  of  judgment  in 
ahaence.  From  citing  a  party  to  answer  in  the  court  under  the 
authority  of  the  Sovereign,  one  step  further  is  taken, — ^namely, 
to  cite  him  with  certification  that  if  he  fail  to  appear  he  shall 
be  held  as  confessed^ — an  invention  which,  as  a  part  of  the 
common  law,  is  peculiar  to  our  own  country,  and,  had  it  not 
been  for  the  too  easy  terms  on  which  a  party  can  in  all  cases 
be  reponed,^  would  have  early  rendered  our  system  of  citation  a 
model  of  convenience  and  simplicity. 

The  system  of  decree  in  absence  has  exerted  its  influence  in 
return  upon  the  forms  of  citation.    For,  the  citation  bearing  the 

^  See  remarks  by  Lord  Chancellor  in  tlie  case  of  WHaon  andM^LeOan  v. 
Sinclair,  TV.  W.  and  S.  405. 
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important  consequence  of  being  holden  as  conf essed,  it  became 
necessary  to  invest  it  with  due  solemnities  to  ensure  its  being 
f ormallj  executed^  and  to  take  sufficient  precautions  for  its  com- 
ing to  the  knowledge  of  the  defender.  Hence  by  early  statutes 
it  was  required  that  the  citation,  bearing  the  certification  to  be 
holden  as  confessed,  must  be  performed  by  a  messenger-at-arms, 
and  that  the  citation  at  the  dwelling-place  of  a  party  not  found 
personally  should  be  performed  with  certain  detailed  formalities, 
as  afterwards  more  fully  shown. 

By  the  Act  1429,  c.  112,  4t  is  statute,  that  the  summonder 
shall  summond  and  make  his  rehearse  in  courte,  quhidder  he 
likis  be  writ  or  toung,  keeping  the  sex  termes  of  summoundes.' 
The  rehearse  of  the  messenger  is  apparently  what  formerly 
answered  to  the  execution,  now  always  in  writing.  The  six 
terms  of  the  summons  are  more  fully  described  in  the  Regiam 
MajeataUm  as  the  six  clauses  of  the  summons,  the  essentials  of 
which  are  these:  1st,  The  name  of  the  defender;  2d,  The 
name  of  the  pursuer ;  8d,  The  debaitahU  matter ;  4th,  The  day 
of  compearance;  5th,  The  place  of  compearance;  6th,  The 
judge  before  whom  the  defender  is  to  compear.  It  is  in  the 
same  passage  stated,  ^  6if  onie  of  the  clauses  foresaids,  happins 
to  be  pertermitted ;  the  summons  is  unlawful.'^  Thus  it  appears 
that  it  was  very  early  required  that  the  defender  should  have 
due  notice  of  the  action  to  be  brought  against  him ;  and  among 
other  things  as  above  stated,  he  required  to  have  notice  of  the 
grounds  of  action. 

In  Balfour^s  Practicks,  p.  305,  c.  xi.,  it  is  stated  that 
^Ane  person  beand  summondit  be  ane  uther  in  ony  cause, 
civil  or  criminal,  gif  he,  the  time  of  the  making  of  the  said 
snmmonition,  or  any  time  ef  ter  the  samin,  and  bef  oir  the  calling 
of  the  summondis,  do  require  ane  copie  fra  the  persewar,  and 
executour  of  the  summoundis,  that  he  may  knaw  thairby  the 
e£Fect  thairof ,  and  they  ref  usis  to  do  the  samin,  the  partie  should 
not  be  compellit  to  answer,  quhill  he  be  of  new  summoundit. 
^  B«g.  Ifaj.,  cap.  6,  §  8^  etc.,  Skene's  Collection,  p.  18. 
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(4  Jnlii  1526,  23  Mart  1527,  John  CransUm  contra  Thonuu 
KeTj  5  Mart  1530,  John  Maccaleme  contra  Bartholemew  Craur 
furdf  i.  t.,  c.  279.) 

The  *  copie'  here  to  be  given  if  required  is  probably  a  echedvle 
of  the  snnunons  or  citation ;  that  is,  a  schedule  in  writing  of  the 
information  which  the  officer  had  given  by  word  of  month,  and 
containing  at  least  the  essentials  above  mentioned.  The  '  copy' 
required  by  the  Act  1540,  c.  75,  to  be  left  at  the  dwelling-house 
or  fixed  to  the  door,  is  no  doubt  the  same  instrument.  The 
practice  of  delivering  the  copy  is  likely  to  have  gradually  replaced 
that  of  the  verbal  summons ;  and  in  the  Act  1592,  cap.  141, 
requiring  the  copies  delivered  to  the  party  to  be  signed  by  the 
messenger,  the  delivery  of  the  copy  seems  assumed  as  neces- 
sary ;  and  when  Stair  wrote,  it  had  become  a  fixed  principle 
that  the  delivery  of  a  written  copy  was  the  essential  solemnity 
of  the  transaction.^  The  Act  of  Sederunt  1723,  which  required 
sunmionses  to  be  fully  libelled,  and  a  full  copy  of  the  libel  to  be 
given  with  the  citation,  will,  along  with  the  subsequent  practice, 
be  more  fully  noted  in  the  sequel.' 

1  Stair,  IV.  88, 16.  •  P.  49,  etc. 
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THE  OFFICE  OF  A  MESSENGEB-AT-ABMS. 

§  1.  Ancient  Executive  Officers. 

m 

In  ancient  times,  the  chief  executive  officer  of  writs  issuing  from 
the  supreme  courts  of  justice  was  the  Sheriff.  Formerly  all 
actions  commenced  by  brieves  issuing  from  the  Chancery,  which 
were  directed  either  to  the  Justiciar  of  Scotland,  the  Sheriffs,  or 
the  magistrates  of  royal  burghs.  The  Sheriff  had  officers,  who 
were  named  serjands  or  mairs.  In  England,  where  the  Sheriff 
has  retained  his  executive  without  assuming,  as  with  us,  judicial 
functions,  he  is  still  responsible  for  executing  and 'returning 
most  of  the  writs  issuing  from  the  Queen's  courts.  In  Scotland, 
his  duties  of  this  nature  are  confined  to  returning  the  list  of 
jurymen  in  trials  by  juiy,  and  the  execution  of  warrants  issuing 
from  the  Court  of  Exchequer. 

In  the  statute  establishing  the  Court  of  Session,^  '  all 
sentences  and  decreetes  of  the  Lordes'  were  appointed,  in  time 
coming,  ^  to  be  executed  by  the  Schireffe  of  the  schire  or  his 
deputes  quhair  the  parties  dwellis,  against  quhom  the  saidis 
decreetes  ar  given,  or  sail  happen  to  be  given,  or  else  be  her- 
auldes,  pursevants,  or  maissers.'  But  that  these  duties  were  not 
performed  by  the  Sheriffs  in  person,  may  be  inferred  from  the 
tenor  of  an  Act  passed  a  few  years  afterwards,  which  directs 
Sheriffs  and  other  magistrates  to  cause  their  ^  maires  and  officiars 
quha  sail  execute  the  kingis  letters  and  charges,'  to  have  a  signet 
to  sign,  or  rather  stamp  the  same  with.  ^  Officiars  of  the  kingis* 
are  also  directed  to  have  ^  signettes.' — 1540,  c.  74. 

^  1537,  c.  68  of  12ino  Edition. 
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At  what  time  these  ministerial  functions  came  to  be  dis- 
charged by  messengers-at-arms,  has  not  been  ascertained  with 
anj  degree  of  precision.  *  Officials  of  the  kin^  as  maire  or 
kingis  serjand/  are  mentioned  in  stat.  1425,  c.  99 ;  ^  Sheriffs  in 
that  part,'  in  1503,  c.  66 ;  and  ^  his  Majesties  officiars  of  armes,' 
in  1579,  c.  76 ;  bnt  the  first  time  that  messengers  are  mentioned 
eo  nomine  in  our  statute  books  is  in  1587,  c.  46,  which  appoints 
a  fixed  number  to  be  named  by  the  Lyon  Eong-at-Arms  for  each 
county.  It  is  obvious,  however,  from  the  circumstance  that 
the  object  of  the  statute  was  to  diminish  the  number  of  messen- 
gers, and  to  regulate  the  office,  that  they  had  been  established  for 
some  time  previously.  There  is  in  the  Advocates'  Library  an 
official  extract  of  decree,  January  16, 1554,  by  Sir  David  Lind- 
say of  the  Mount,  Lyon  Eang-at-Arms,  in  the  case  of  a  messenger 
convicted  of  malversation  and  oppression  ;^  and  a  decision  of  the 
Court  of  Session  as  to  the  competency  of  that  court  to  deprive 
a  messenger  or  officer  of  arms  is  recorded  as  early  as  July  15, 
1532.'  As  the  first  sitting  of  the  Court  of  Session  took  place 
only  on  the  27th  May  preceding,  it  must  be  inferred  that  the 
office  of  messenger  is  of  at  least  equal  antiquity  with  the  institu- 
tion of  the  College  of  Justice. 

§  2.  The  Jurisdiction  of  the  Lyon  Court, 

Although  messengers-at-arms  are  subservient  to  the  Courts 
of  Session  and  Justiciary,  as  the  principal  executors  of  all  writs 
proceeding  from  these  courts,  they  are  at  the  same  time  more 
peculiariy  the  officers  of  the  Lyon  King-at-Arms. 

Their  relation  to  the  Lord  Lyon  will  be  made  apparent  by 
noticing  some  of  the  more  important  of  the  early  statutes  con- 
cerning messengers. 

The  Act  1587,  c.  46,  already  alluded  to,  proceeding  upon 
the  recital  that  a  great  number  of  messengers  had  entered  into 
that  office  in  a  confused  and  uncertain  manner,  restricts  the 

^  Tenth  Report  of  GommisBiongtB  on  GoartB  of  Justice  in  Scotland. 
>  Balfour's  Fracticks,  p.  2^7. 
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number  of  officers-at-arms  to  two  hundred  for  the  whole  king- 
dom ;  ^  in  quhilk  number,  Lyon^  King-of-Armes,  and  his  brether, 
the  ordinar  heraulds,  maiaseres  and  purserants,  sail  be  compre- 
hended|  being  in  number  seventeen  persons/  The  rest  are 
allotted  proportionallj  to  the  several  counties  or  sheriffdoms, 
and  the  statute  enjoins  the  Lyon  not  to  admit  any  one  to  the 
office,  except  upon  the  occurrence  of  a  vacancy  in  that  number ; 
and  in  that  event  authorizes  such  messengers  as,  after  an  inquiry 
by  certain  commissioners  for  each  shire,  should  be  recommended 
by  the  Court  of  Session,  and  admitted  by  the  Lyon.  Caution 
is  appointed  to  be  taken  from  messengers  for  observation  of  the 
injunctions  contained  at  the  end  of  the  Act,^  imder  a  penalty 
of  500  merks,  with  costs,  skaiths,  damages,  and  interest  of  parties 
grieved  by  the  falsehood,  negligence,  or  informality  of  any 
officer.  The  Lyon  is  further  enjoined  to  hold  courts,  on  the 
6th  May  and  6th  November  yearly,  for  the  purpose  of  hearing 
complaints  against  messengers ;  and  it  is  further  provided,  that 
letters  conform  pass  upon  the  decrees  of  the  Lyon  as  upon  the 
decrees  of  any  judge  ordinary. 

By  the  statute  1592,  c.  125,  the  Lyon,  ^  in  consideration  of 
the  great  abuse  of  messengers  and  of  officers-of-arms  within  this 
realm,'  is  empowered,  by  the  advice  of  the  Lords  of  Council  and 
Session,  to  deprive  and  discharge  all  messengers  and  offioers-of- 
arms  whom  he  should  find  unworthy  of  the  office,  and  to  take 
good  surety  from  them  they  retained.  He  is  also  enjoined,  with 
like  advice,  to  frame  further  injunctions  for  the  orderly  perform- 
ance of  the  duty  of  messenger ;  and  he  is  prohibited  from  ad- 
mitting any  more  officers  in  time  coming,  till  the  whole  number 
of  messengers  should  be  reduced  to  two  hundred,  as  provided  by 
the  former  statute.  Lastly,  all  civil  ma^strates  are  directed  to 
concur  with  him  in  order  to  secure  the  due  execution  of  his 
decrees. 

1  *  nioagh  these  injunctions  have  by  inadvertency  been  left  out,  the 
duty  of  mesBengers  is  well  known  by  posterior  Acts  and  inyeterate  usage.' 
— EzBk.  Inst.  I.  i,  83. 
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By  a  statute  of  more  recent  date  (1672,  c.  21),  it  is  declared 
that  the  Ljon  and  hb  brother  heralds  are  jadges  in  all  such 
cases  concerning  the  malversation  of  messengers  as  were  secored 
to  them  by  the  laws  of  the  I'ealm  and  by  former  practice. 
.  By  these  enactments  (and  especially  by  the  statute  1587, 
c.  46)  there  is  given  or  confirmed  to  the  Lyon  King-at-Arms 
a  general  control  over  messengers,  partly  with  reference  to  their 
admission  to  their  office,  and  partly  with  reference  to  their  trial 
and  punishment  in  case  of  malversation. 

With  regard  to  the  admission  of  messengers,  the  Lyon's 
authority  has  never  been  questioned ;  and  no  one  is  entitled  to 
practise  as  a  messenger,  who  is  not  duly  admitted  to  the  office, 
and  formally  authorized  by  the  Lyon  Court. 

The  nature  and  extent  of  the  Lyon's  jurisdiction  over 
messengers   after    admission   have   been    more   controverted. 
^  Although,'  says  Mr  Darling, '  it  is  not  clear,  from  these  statutes, 
whether  it  was  meant  to  give  the  Lyon  jurisdiction  without  the 
consent  of  the  Court  of  Session,  to  deprive  messengers  for  mal- 
versation, he  has  long  been  in  the  practice  of  exercising  that 
power;  and  the  supreme  court  has,  in  various  instances,  given 
effect  to  his  sentences  of  deprivation,  when  properly  published 
to  the  lieges.^    In  a  case  which  occurred  in  1766,'  it  was  no 
doubt  contended  that  the  Lyon  had  not  of  himself  the  power  of 
deprivation  for  malversation,  and  the  Court  of  Session  found 
a  sentence  depriving  about  fifty  messengers  of  their  office 
^^  irregular  and  void;"  but  it  would  rather  appear  that  the  de- 
cision in  that  case  proceeded,  not  upon  the  ground  of  want  of 
jurisdiction  in  the  Lyon,  but  because  the  acts  charged  did  not 
in  reality  amount  to  malversation  in  office,  and  on  the  further 
ground  of  irregularity  in  the  proceedings.     The  authority  of 
Mr  Erskine,  loc.  aV.,  appears  rather  against  the  Lyon's  power  of 
deprivation  for  malversation ;  for  his  words  are,  "  He  may,  by 
the  Act  1592,  deprive  or  suspend  messengers,  heralds,  or  pur- 

^  Ersk.  I.  4,  33,  Mor.,  v.  CoDSoetade,  §  1. 
*  CampbeU'Hook,  21  Jan.  1766,  M.  7652. 
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6myants  by  the  advice  of  the  Court  of  Session,  but  that  supreme 
court  is  also  in  use  to  deprive  them  bjits  own  authority  (Act  of 
Sederunt,  Nov.  4,  1738).  In  the  case  of  misdemeanor,  the  Lyon 
can  fine  messengers  to  the  extent  of  the  sum  for  which  they 
gave  security  upon  their  admission."  It  seems  now,  however, 
to  be  held  an  unquestionable  point,  that  the  Lyon  has  power  to 
suspend  or  deprive  messengers  of  their  office  for  bad  conduct.^ 
When  the  cautioner  of  a  messenger  dies  or  becomes  bankrupt, 
and  new  caution  is  not  found  within  a  reasonable  period,  it  is  the 
practice  for  the  Lyon  to  suspend  the  messenger  until  new  and 
sufficient  caution  be  found.' 

The  uncertainty  as  to  how  far  the  statutes  relating  to  mes- 
sengers were  to  be  considered  of  general  application,  gave  room 
for  the  doubt  whether  the  executions  of  a  messenger  deprived 
by  the  Lyon  might  not,  in  some  cases  at  leas^  be  held  as  valid, 
and  for  a  variety  of  questions  as  to  the  manner  in  which  such 
deprivations,  to  be  effectual,  should  be  made  known  to  the  public. 
The  Act  1587,  c.  46,  directed  that  the  deprivations  sanctioned 
by  it  were  to  be  ^published  and  imprented'  within  a  certain 
time.  The  Act  1594,  c.  212,  strictly  applies  only  to  the  then 
existing  race  of  messengers ;  it  authorized  the  deprivation  of  all 
messengers  who  did  not  find  sufficient  caution  by  the  Ist  of 
August  then  next,  and  appointed  their  deprivation  to  be  pub- 
lished at  the  market-cross  of  the  sheriffdom  where  the  messenger 
^remains;'  and  it  further  declared  all  ^ their  executions  frae 
thenceforth  to  be  unauthentick  and  null.' 

These  regulations  have  been  held  to  be,  to  a  certain  extent, 
of  general  application.  It  was  held,  in  the  case  of  SomerviUe 
V.  Jerviswoody  June  4,  1608,  M.  3091,  that  the  party  who  ob- 
jected to  an  execution  on  the  ground  that  the  messenger  was 
deprived,  was  bound  to  show  that  the  deprivation  had,  in  terms 
of  the  Act,  been  published  at  the  market-cross.  In  the  case  of 
&uaH  V.  Scn/y  Nov.  10,  1676,  M.  3092,  an  execution  by  a  per- 

^  Tenth  Report  of  CommiaBionen  on  Courts  of  Justice  in  Scotland, 
1822,  p.  12 ;  ayne,  21  Jan.  1831, 1.  S.  888. 
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son  who  had  been  deprived  by  the  Ljon  was  held  good,  on  the 
ground  that  he  was  habit  and  repute  a  messenger,  and  was  acting 
as  such ;  but  the  reports  of  this  case  differ  as  to  whether  or  not 
the  deprivation  had  been  published.  In  the  case  of  Lermont  v. 
Lemumty  July  11,  1699,  M.  3096,  where  the  deprivation  had 
been  published  at  the  market-cross,  the  execution  was  sustained, 
apparently  upon  the  ground  that  it  had  been  uhra  vires  of  the 
Lyon  to  inflict  deprivation  on  account  of  the  non-payment  of 
the  messenger^s  annual  dues.^  In  a  later  case  (Hunter  v. 
Montgomery^  Feb.  18,  1732,  M.  3097),  an  execution  was  held  to 
be  null  where  the  deprivation  of  the  messenger  had  been  adver- 
tised in  the  public  news-prints,  though  there  was  at  that  time  no 
statutory  regulation  for  publishing  deprivations  in  that  manner. 

Lord  Stair  (TV.  42, 12)  observes  that  it  is  su£5cient  to  support 
the  execution  of  a  messenger,  even  in  a  reduction,  that  he  is 
holden  and  respected  such.  Bankton  (lY.  6,  15)  says,  that  if 
the  messenger  is  exauctorated  by  the  Lyon,  and  his  deprivation 
published  at  the  market-cross  of  the  head  burgh  of  the  shire 
where  he  resides,  and  intimation  made  thereof  by  advertisement 
in  some  authentic  newspaper,  his  executions  thereafter  are  void, 
— ^that  being  all  that  is  possible  to  be  done  to  certiorate  the  lieges ; 
but  otherwise,  if  a  messenger  deprived  continues  notwithstanding 
to  exercise  the  office,  his  executions  will  be  sustained.  £rskine 
(I.  4,  33)  expresses  himself  to  the  like  effect.  The  publication 
of  the  deprivation  or  suspension  of  messengers,  was,  after  the 
date  of  these  authorities,  regulated  by  the  tenth  article  of  the 
injunctions  1772  (Appx.  4);  and  there  can  be  no  doubt  that, 
after  publication  has  been  made  in  conformity  with  these  regu- 
lations, any  act  done  by  a  messenger  is  null. 

Whether  the  Lyon  has  a  right  to  judge  in  actions  of  dam- 
ages brought  against  messengers  and  their  cautioners  at  lihe 
instance  of  parties  who  have  suffered  by  the  messenger^s  negli- 
gence or  misconduct,  has  also  been  matter  of  question.  In  the 
earliest  reported  case  of  this  kind — an  action  of  damages  against 

^  Conpare  with  CampheU-Hook^  page  xziv.,  supra. 
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amesssenger  for  allowing  a  debtor  to  escape — it  was  decided 
that  the  Lyon  had  no  jarisdiction  (A.  v.  B.^  12  Dec.  1627,  M. 

7647).    In  a  subsequent  case  (The  Lyon  v. ^  26  July  1666, 

M.  7648)  a  contraiy  decision  was  pronounced*^  But  in  the  case 
BerioU  y.  Fleming^  19  Jan.  1666,  M.  7649,^  which  was  in  de- 
pendence at  the  same  time,  though  not  decided  till  some  years 
later,  an  inquiry  having  been  instituted  as  to  the  alleged  custom 
of  the  Lyon  to  determine  such  cases,  and  no  such  custom  being 
proved,  the  Lyon's  decree  was  set  aside.  By  this  decision,  which 
has  ever  since  been  followed  as  a  precedent,'  it  was  determined, 
that  as  the  Lyon's  jurisdiction  is  confined^  to  the  penal  conse- 
quences of  the  messenger's  malversation,  he  can  decern  against 
him  and  his  cautioners  only  to  the  extent  of  the  penalty  con- 
tained in  the  bond  of  caution. 

The  statute  1587,  c.  46,  appoints  letters  conform  to  pass  on 
the  Lyon's  decrees ;  and  by  a  statute  passed  in  the  year  1644, 
letters  of  homing  were  directed  to  pass  on  them.    The  latter 

^  Me  inter  minimos  reclamante^  Dirleton.  This  was  a  case  of  malvena- 
tion  b^  a  mesBenger-at-arms  in  a  poinding.  Pleaded,  that  by  Act  1587, 
c.  46,  the  messenger's  cantionerB  might  be  puisaed  before  the  Lyon  for  the 
debt,  as  damage  and  interest  of  the  party  grieved  by  the  malversation. 
Answered^  that  the]  Lyon,  by  that  Act  of  Parliament,  is  judge  only  to  the 
penal  conclusion  of  the  deprivation  of  the  messenger,  and  payment  of  the 
statutory  fine,  but  was  not  competent  to  judge  in  damages  against  messen- 
ger or  cautioner,  as  that  must  be  the  subject  of  a  civil  action. 

'  In  this  case  it  was  pleaded,  '  that  there  is  a  particular  printed  Act 
produced,  ratifying  the  privilegeB  of  the  Lyon,  and  including  a  power  to 
determine  the  damage  of  parties.*  Answered,  '  the  ratification  not  being 
a  public  printed  Act,  but  passed,  of  course,  among  the  ratifications,  unread, 
was  mdvo  jure^  especially  seeing  the  last  Act  in  the  last  session  of  Parlia- 
ment (1672,  0.  21)  gives  no  such  power,  but  only  what  the  Lyon  had  by 
law  or  custom  before/  The  *'  printed  Act*  here  referred  to  has  been  sup- 
posed to  have  been  the  Parliamentary  ratification  of  certain  letters-patent 
under  the  Great  Seal,  in  virtue  of  which  the  Lyon  claimed  to  judge  in  such 
questions. 

•  (Tretrvon  v  M^Ilroy,  supr.  cit. 

♦  Hog  V. ,  20  June  1696,  IV.  Sup.  866. 
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statute  has,  however,  been  held  to  fall  under  the  general  reds- 
soiy  Act  of  1661 ;  and  it  has  been  decided  (McDonald  y.  Bankeny 
5  August  1774,  M.  7655)  that  homing  cannot  pass  on  a  decree 
of  the  Lyon  Court  against  a  messenger  and  his  cautioner,  and 
that  the  registration  of  the  bond  of  caution  in  the  Lyon's  C!ourt 
books  is  no  sufficient  warrant  for  issuing  a  homing. 

The  Lyon  is  entitled  to  hold  his  Court  where  he  pleases, 
even  in  his  priyate  chamber,  the  place  being  specially  designed 
by  him  in  the  copy  of  the  summons  and  execution  where  he 
should  summon  them  to  compear  (Messengers  y.  The  Lyouj  26 
July  1631,  M.  7648,  Y.  Sup.  472).  In  the  same  case  it  was 
found  that  he  had  a  control  oyer  the  charitable  fund  belonging 
to  the  messengers  in  the  county  of  Edinburgh,  and  that  in  the 
appointment  of  box^masters  of  that  fund  the  messengers  were 
bound  to  present  a  leet  of  six,  of  whom  he  chooses  two. 

§  3.  Forms  of  Process  in  the  Lyon  Court. 

The  following  account  of  the  ordinary  procedure  in  the 
Lyon  Court  is  taken  from  the  Report  of  the  Commissioners  on 
Courts  of  Justice  in  Scotland,  1822.  There  are  two  forms  of 
process  in  the  Lyon  Court :  1st,  Complaints  against  messen- 
gers for  malyersation  in  office ;  2d,  Petitions  by  cautioners  to 
be  relieyed  of  their  cautionary  obligations. 

1.  In  the  case  of  complaint  against  a  messenger  for  malyer- 
sation, the  complaint  is  brought  forward,  not  in  the  shape  of  an 
ordinary  action,  but  of  a  petition,  or  petition  and  complaint, 
craying  to  haye  him  fined,  suspended,  or  deprived  upon  that 
ground,  and  himself  and  his  cautioners  subjected  to  the  ex- 
penses of  process.  It  must  be  signed  by  the  party  himself,  or 
by  a  practitioner  in  the  supreme,  or  in  one  of  the  inferior 
courts.  The  complaint  being  found  to  be  correct  in  point  of 
form,  a  deliverance  is  written  out,  ordering  service,  and  appoint^ 
ing  answers  to  be  lodged  upon  short  or  long  inducuB,  according 
to  the  distance  of  the  messengei^s  place  of  residence  from  Edin- 
burgh.   If  no  answers  are  lodged,  the  cause  is  advised  by  the 
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Lyon-depnte)  and  an  interlocnfor  is  pronounced,  holding  the 
parties  complained  of  confessed  on  the  facts,  suspending  the 
messenger,  and  finding  him  liable  in  expenses,  and  either  modi- 
fying the  amount  or  allowing  an  account  to  be  given  in.  The 
interlocutor  becomes  final  in  fourteen  days,  after  which  an  ex- 
tract may  be  obtained  under  the  signattu^  of  the  Lyon-clerk. 
If  answers  are,  on  the  other  hand,  lodged,  replies  and  duplies  are 
in  general  ordered :  if  necessary,  a  proof  is  allowed,  and  then 
judgment  is  pronounced.  Against  this  judgment  two  petitions 
may  be  presented,  although  more  than  one  is  veiy  unusual. 
When  sentence  of  suspension  or  deprivation  is  pronounced,  it 
must  be  published,  as  directed  by  the  Begulations  1772.  See 
Appendi:^  No.  4,  §  10. 

The  cautioner  of  a  messenger  who  wishes  to  get  rid  of  his 
obligation,  may  present  a  petition  to  the  Lyon  to  be  relieved 
from  it,  for  which  application  he  need  not  assign  any  cause. 
A  deliverance  is  pronounced,  appointing  the  messenger  to  find 
new  caution  within  a  certain  period.  The  deliverance  being 
recorded  in  the  Lyon  Court  books,  the  clerk  extracts  an  act  and 
warrant,  which  is  served  upon  the  messenger ;  if  su£Scient  new 
caution  is  found  within  the  time  limited,  the  petitioner  may 
obtain  decree^  finding  him  relieved  of  his  cautionary  obligation, 
from  and  after  the  date  of  the  new  bond ;  whereupon  the  de- 
creet may  be  extracted. 

If  the  messenger  should  fail  to  find  new  caution,  a  judg- 
ment is  pronounced,  suspending  him  from  his  o£Sce  after  a 
certain  date,  and  declaring  the  petitioner  relieved  from  his 
cautionary  obligation  from  that  date.  The  bond,  however,  is 
retained  to  meet  the  consequences  of  any  irregularity  on  the 
part  of  the  messenger,  which  may  have  occurred  during  its 
subsistence.  Judgment  being  extracted,  is  intimated  to  the 
messenger,  and,  as  in  the  case  of  malversation,  is  published,  in 
accordance  with  the  regulations  of  1772.^    The  Lyon  receives 

^  The  intimatioii  of  the  sentence  to  the  mesBonger  himaelf  pata  him  tn 
matajide  to  exercise  the  office  after  the  date  of  the  suspension ;  and  pub- 
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no  fees  on  the  judicial  proceedings  in  his  court  against  messen*- 
gers :  the  expense  of  procedure  is  generally  modified  by  the 
inteilocutor,  which  also  ordains  the  extracted  judgment  to  be 
returned  to  the  Lyon  office  within  fourteen  days  after  the 
executions  are  lawfully  made,  that  the  whole  may  be  examined ; 
and  if  found  correct,  a  marking  may  be  made  to  that  efifect  on 
the  margin  of  the  court  book,  opposite  to  the  recorded  sentence. 
Should  the  messenger,  after  these  steps  have  been  taken,  come 
forward  with  sufficient  caution,  he  presents  a  new  petiticm, 
craving  to  be  r^>oned,  and  along  with  it  he  presents  his  bond  of 
caution.  Upon  this  petition  an  interlocutor  is  written  out,  i^ 
poning  the  petitioner  as  craved,  and  readmitting  him  to  the 
exercise  of  his  office,  and  all  the  privileges  connected  therewith. 
Whereupon  an  act  of  readmission  is  extracted  by  the  derk,  and 
the  seal  of  office  affixed  thereto.  This  act  supplies  the  place  of 
the  original  admission. 

The  Lyon  may  likewise,  on  complaint  made  at  the  instance 
of  his  procurator-fiscal  that  a  messenger^s  cautioners  are  dead 
or  insolvent,  require  him  to  find  new  caution,  and  on  his  failure 
proceed  to  suspend  hun  as  above.^ 

§  4.  Juriadiciian  of  the  Court  of  Session  over  Messengers. 

The  judgments  of  the  Lyon  with  regard  to  messengers  are 
reviewable  by  the  Oourt  of  Session  in  (ordinary  form  (Lindsay 
V.  Drummondf  20  July  1744,  M.  8889;  Cfyne  v.  Murray^ 
21  Jan.  1831,  IX.  Sh.  888;  Shand's  edition  of  Darling^s 
Practice,  p.  32).  But  the  authority  of  the  Court  of  Session  is 
not  Umited  to  a  mere  right  of  review.  From  a  period  prior 
to  the  Act  1587,  c  46,  the  Lords  of  Session  have  entertained 

lishing  itin  the  parish  and  connty  of  his  residence,  and  afterwards  in  the 
public  newspapers,  puts  the  inhabitants  of  sach  paiiah  and  county,  and  the 
public  at  large,  in  malajtde  to  employ  him. 

"^  The  alterations  which  haye  been  made  of  late  years  on  the  forma  of 
legal  proceedings  do  not  apply  to  the  Lyon  Court. 
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an  orimnal  and  concurrent  jorisdiction  in  all  that  relates  to 
.h.  dX  of  ,«^„..J^  n«™ll,  «i.tog  .«  of  «» 
relation  in  which  these  officers  stand  towards  them,  as  the 
executors  of  writs  and  process  issuing  from  their  court,  and  so 
immediately  subject  to  their  orders  and  control  {The  LordU 
contra  Andro  Murray^  messinger,  15  July  and  10  Aug. 
1532^  and  14  July  1535,  reported  in  Balfour^s  Practicks). 
The  Court  of  Session  is  accustomed  to  take  cognizance  of 
the  proceedings  of  messengers  upon  summary  complaint,  and 
possesses,  in  common  with  the  Lyon  court,  a  power  to  fine, 
suspend^  and  deprive.  The  right  to  judge  in  questions  of 
damages  is,  as  we  have  already  seen,  peculiar  to  the  Court  of 
Session. 

By  virtue  of  their  nobile  offi/civm^  and  under  very  peculiar 
circumstances,  the  Court  of  Session  have  on  more  than  one  oc*- 
casion  authorized  Sheriff-officers  to  act  as  messengers  (Mitchell^ 
19  June  1764,  M.  7855 ;  Cooper peUtionersy  15  July  1854,  XVI. 
D.  1104 ;  Cooper  v.  Jfiwfie,  3  July  1855,  XXVH.  Jurist  521). 
All  of  these  cases  relate  to  the  appointment  of  sheriff-officers 
to  act  as  messengers  in  the  Shetland  or  Orkney  Islands.  The 
case  of  MUeheU  is  as  follows:  In  a  process  of  ranking  and 
sale  of  an  estate  in  Shetland,  an  act  was  pronounced  for  prov- 
ing the  rental  and  value  of  the  lands,  and  a  commission  granted 
for  taking  the  proof,  with  letters  of  diligence  directed  to  mes- 
sengers in  common  form.  A  petition  was  thereupon  presented 
at  the  instance  of  the  creditors  to  the  Court  of  Session,  setting 
forth  that  the  estate,  which  was  of  small  value,  lay  scattered 
throughout  almost  the  whole  of  the  Shetland  Islands,  so  that 
the  tenanti^  250  in  number,  lived  at  a  great  distance  from  one 
another;  that  there  was  but  one  messenger  in  the  whole  of  the 
islands,  who  required  sevetal  months  (another  report  says  one 
mdnth)  for  executing  the  diligence,  and. a  sum  of  L.40  sterling 
f<xr  his  fee  and  ei^nses.  The  court  was  therefore  craved  to 
grant  warrant  to  shexiff-officeht  to  execute  the  diligence,  who 
ivonld  perform  the  same   esq^editionaly  and  at   a  moderate 
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charge.    Whicli  prayer,  conddering  the  circnmstanoes  of  the 
case,  the  court  readily  granted* 

§  5.  Admission  of  Messengers. 

All  the  requisites  to  be  attended  to  by  the  applicant  for 
admission  are  set  forth  in  the  regulations  of  the  Lord  Lyon, 
given  in  the  Appendix,  No.  L,  to  which  reference  is  made. 

Any  messenger  has  a  title  to  object  on  a  relevant  ground 
to  the  admission  of  the  applicant,  and  bad  character  will  be 
considered  a  relevant  ground  of  objection.  It  is  one  which 
ought  to  be  taken  before  the  Lyon  himself,  against  whose 
sentence,  however,  an  appeal  may  be  made  to  the  Court  of 
Session;  but  it  was  held  (Lindsay  v.  Drummondy  20  July 
1744,  M.  8889)  incompetent  to  deprive  a  messenger  of  his  com- 
mission by  a  suspension  on  the  ground  of  bad  character  brought 
directly  before  the  Court  of  Session. 

Li  this  case  the  President  reasoned  that  Drummond  was 
de  facto  a  messenger  by  the  Lyon's  commission,  and  that  it 
was  not  competent  to  turn  him  out  of  his  office  by  such  an  ap- 
plication to  the  Court  of  Session  without  first  applying  to  the 
Lyon,  against  whose  sentence  there  might  be  an  appeal  to  the 
Court  of  Session,  not  otherways.  Lord  Elchies  said,  that  if 
the  Lyon  should  name  one  to  be  a  messenger  who  is  infamous 
by  a  public  sentence,  or  otherwise  incapable,  remeid  might  lie  by 
a  suspension,  but  was  of  opinion  with  the  President  in  the  present 
case. 

Li  the  admission  of  messengers,  an  important  part  of  the 
Lyon's  duty  relates  to  the  exaction  of  caution. 

By  the  Act  1587,  c.  46,  as  has  been  seen,  messengers  are 
required  before  admission  to  find  caution  for  the  due  exercise  of 
their  office;  by  another  Act  (c.  73)  of  the  same  year,  it  is  ordained 
that  the  surety  shall  be  answerable  for  the  damage  and  interest  of 
the  officer^s  <  falsed,  slouth  and  informal  doing  in  his  Hienesse 
service  or  other  parties,  gif  ony  sail  happen.*  Farther  regulations 
on  this  subject  will  be  found  in  the  Act  1594,  c.  212,  in  which  it 
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is  ordered  that  all  officers  of  arms  shall  be  charged  to  produce 
their  books  twice  in  the  year,  and  that  those  who  had  not  found 
sufficient  caution  for  the  execution  of  their  office,  or  whose 
cautioners  were  dead  or  had  become  insufficient,  should  find 
new  cautioners  within  a  time  limited,  under  the  penalty  of 
deprivation. 

Instead  of  this  personal  appearance,  each  messenger  is  en- 
joined by  the  regulations  of  the  Lord  Lyon,  March  11,  1772, 
under  a  penalty  of  L.2  for  each  failure,  to  report  annually  to 
the  Lyon-derk  at  Edinburgh,  at  least  twenty  days  before  the 
6th  of  May,  whether  his  cautioners  are  aliye  or  dead,  and  if 
alive,  where  they  reside. 

The  messenger  is  further  obliged  to  renew  his  bond  of 
cautionary  on  notarial  intimation  being  made  to  him  of  the 
death  or  bankruptcy  of  the  cautioner.  At  the  present  day,  one 
cautioner  of  undoubted  credit  is  required  for  the  applicant's 
faithful  discharge  of  his  duty  (Appx.  L  4).  A  form  of  the 
bond  of  caution  now  in  use  is  given  in  the  Appendix,  No.  2. 

The  dues  payable  by  messengers  before  admission  amount 
in  all  to  L.22  for  the  county  of  Edinburgh,  and  L.18  for  any 
other  county. 

If,  upon  being  examined  as  to  his  knowledge  of  the  business 
and  duties  of  the  office,  the  applicant  be  found  to  possess  the 
requisite  qualifications,  the  Lyon  or  his  depute  administers  the 
oaths  of  allegiance  and  de  Jideli  adminiatratione  ^  officii.  There 
is  then  delivered  to  him  his  admission,  having  the  seal  of  the 
Lyon  Court  appended ;  and  there  was  formerly  also  presented  to 
him,  filled  up  in  a  book,  which  he  was  required  to  furnish  to  the 
clerk,  the  injunctions  or  instructions  of  the  Lord  Lyon  as  to  the 
execution  of  his  office,  and  a  blowing  horn ;  but  at  present  he 
receives  with  hb  admission  only  a  blazon  and  wand  or  baton. 

§  6.  The  Messenger*  8  Insignia  of  Office. 

The  earliest  recorded  regulations  on  the  subject  of  these 
badges  are  in  the  Act  1426,  c.  99,  which  directs  that  every  king's 
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o£Bcer,  as  mair  or  kin^s  serjand,  and  every  serjand  of  regality, 
barony,  or  burgh,  shall  be  provided  with  wand  and  horn.  The 
blazon  seems  to  have  been  added  to  them  at  a  later  date  (see 
1587,  a  46). 

The  following  are  the  remarks  of  Stair  on  the  subject : — 
'  All  messengers  should  have  a  blazon  and  a  rod  or  wand.  The 
blazon  is  a  piece  of  brass  or  silver,  having  the  impression  of  the 
king^s  arms  upon  it,  which  is  fixed  upon  the  messenger's  breast, 
so  as  the  impression  of  the  king's  arms  may  be  seen,  that  thereby, 
when  he  charges,  his  authority  and  warrant  may  appear ;  for,  if 
any  affront  be  done  to  him  when  he  charges  without  his  blazon, 
it  will  not  import  a  deforcement,  unless  the  actor  knew  him  to 
be  a  messenger  then.  From  the  impression  of  the  king's  arms 
on  this  blazon,  messengers  are  called  messengers-at-arms ;  for 
they  are  not  military  officers,  but  civil.  The  rod  or  wand  hath 
a  particular  shape  and  impression,  by  which  it  may  be  distin- 
guished from  any  other.  The  use  thereof  is  to  evidence  his 
authority  and  warrant  to  execute  captions  or  other  executorials ; 
for,  in  the  execution  of  captions,  the  messenger  ought  to  touch  the 
party  to  be  taken  with  that  rod,  and  then  read  to  him  the  letters 
of  caption  ;  yet,  if  he  have  witnesses  and  assistance  sufficient  to 
make  him  go  to  prison,  if  he  were  unwilling,  the  not  reading  of 
the  letters,  or  the  not  giving  a  copy  thereof,  signed  by  the  messen- 
ger, would  not  amend  the  caption ;  but  if  the  party  taken  should 
escape,  the  reading  of  the  letters,  or  giving  a  copy  thereof,  would 
not  have  the  same  effect  as  if  the  blazon  were  seen,  or  the  party 
were  touched  with  the  rod, — ^these  being  the  evidences  of  the 
messengei^s  authority,  by  which  the  party  cannot  deny  but  that 
he  knew  him  to  be  a  messenger-at-arms,  and  thereby  might  not 
only  be  liable  to  the  penalty  of  deforcement,  but  to  other  penal- 
ties for  his  contempt  and  violence.'^  In  treating  afterwards  of 
the  defences  against  actions  on  the  ground  of  deforcement,  Lord 
Stair'  lays  it  down,  that  as  the  statutory  penalty  is  veiy  great, 
it  is  a  good  defence  that  ^  the  messenger  had  not  on  his  blazon 

1  Stair,  IV.  47,  14.  «  IV.  49,  5-7. 
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in  the  execution  of  hornings  and  captions.'     ^  But/  he  adds,  ^  it 
is  not  necessary  nor  convenient  that   he  should  have  on  his 
blazon  at  the  execution  of  caption,  lest  thereby  he  may  scar  the 
party  to  suJBFer  him  to  touch  him  ;  but  if  he  hinder  him  to  touch 
him  with  any  weapon  or  staff,  his  offering  to  touch  him,  and 
showing  his  wand  of  peace,  is  sufficient  to  infer  deforcement/ 
^  In  the  execution  of  letters  of  poinding,  it  is  a  sufficient  defence 
that  the  messenger  had  not  his  blazon  on,'  even  though  the 
party  knew  the  party  to  be  a  messenger,  unless  it  is  offered  to  be 
proved  that  he  knew  that  he  was  in  the  present  exercise  of  that 
office;  nor  will  it  be  sufficient  that  he  is   habit  and  repute  a 
messenger,  ^  because  the  law  hath  determined  the  way  how  the 
messenger  should  be  known,'  viz.,  ^  by  his  blazon  or  his  wand  of 
peace.'     The  Act  1587,  c.  46,  ordains  the  messengers,  who  were 
to  be  admitted  in  terms  of  its  provisions,  ^  to  have  new  blasones 
of  silver,  in  ane  forme  and  quantity,  in  ane  honest  and  civill 
forme ;  seeing  the  commoun  arms  maid  be  messengers  in  times 
by-past  were  sa  slender  and  gude  cheape.'     In  the  injunctions 
issued  to  messengers  by  Brodie  of  Brodie,  when  Lord  Lyon, 
early  last  century,  it  was  enjoined  that  a  messenger  ^  execute  no 
letters  against  any  person  without  his  blazon  on  his  breast, 
blowing  horn,  and  wand  tipped  at  the  two  ends  with  two  letters, 
one  of  his  name,  the  other  of  his  sirname,  to  serve  for  a  stamp 
to  his  executions,  under  the  pain  of  deprivation,  and  he  and  his 
cautioner  incur  the  unlaw  of  500  merks.' 

There  are  two  points  of  practical  importance  connected  with 
these  insignia :  first,  their  exhibition  so  as  to  constitute  the  crime 
of  deforcement,  if  the  officer  is  resisted;  and  secondly,  their 
use  in  the  apprehension  of  a  debtor,  so  as  to  constitute  ^im^ 
prisonment'  in  the  sense  of  the  Act  1696,  c.  5.  On  the  first 
point,  it  may  be  gathered  from  the  passages  above  quoted,  that 
the  blazon  and  wand  of  the  messenger  demonstrate  his  office  to 
those  to  whom  he  is  unknown ;  and  that,  if  these  insignia  should 
not  be  displayed  and  used  when  his  character  and  authority  are 
disputed,  and  his  acts  resisted,  the  crime  of  deforcement  will  not 
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be  inferred ;  but,  on  the  other  hand,  that  these  insignia  are  only 
the  evidence  of  the  messenger's  authority  and  warrant  to  execute 
diligence,  and  for  the  protection  of  his  office,  and  that  their 
exhibition,  when  his  character  and  anthority  are  known  and 
uncontested,  is  not  essential  to  the  validity  of  his  acts.  In  the 
case  of  Seott  t.  North  of  Englwnd  BcaJeing  Company^  January 
18,  1855,^  it  was  held,  in  opposition  to  the  views  of  Mr  Boss 
(Lectures,  I.  338),  and  of  Mr  Bell  (Com.  11.  544),  that  it  was 
not  necessary  for  the  legal  apprehension  of  a  debtor,  so  as  to 
constitute  '  imprisonment '  in  the  sense  of  the  Act  1696,  c.  5, 
that  the  messenger,  in  executing  the  diligence,  should  make  use 
of  the  wand  of  peace.  In  this  case,  the  whole  subject  is  very 
completely  reviewed. 

Instead  of  the  wand  which  the  king^s  officers  of  the  fifteenth 
century  were  enjoined  to  carry  with  them,  messengers  have  a 
snudl  baton  of  black  wood,  six  or  seven  inches  long,  tipped  with 
silver  at  each  end,  and  furnished  with  a  loose  ring  of  silver, 
which  can  easQy  be  removed  from  end  to  end.  Formerly  the 
initials  of  the  messenger  were  engraved  on  one  end,  and,  with 
the  baton  as  a  seal,  he  stamped  his  executions.  When  a  messen* 
ger  is  deforced,  he  moves  the  ring  from  one  end  to  another ; 
and  besides  the  use  of  the  rod,  wand,  or  baton  for  that  purpose, 
and  in  apprehending  debtors,  it  was  also  employed  when  letters 
of  relaxation  were  in  use,  to  relax  persons  from  the  horn,  and 
receive  them  again  into  the  king's  peace.  Hence  it  is  caUed, 
in  our  old  books,  the  rod  of  peace.  The  use  of  the  horn  was 
originally  to  raise  the  country ;  to  assist  the  Sheriff  in  the  pur- 
suit of  fugitives,  which  assistance  every  one  was  bound  to  give 
under  a  severe  penalty ;  *  and  to  call  the  attention  of  the  lieges  to 
what  the  messenger  was  about  to  do.  In  denunciations,  the 
execution  always  bears  that,  besides  open  proclamation,  three 
blasts  of  a  horn  have  been  given,  though  in  practice  the  blasts 
are  a  fiction.' 

»  XVII.  D.  292.  «  1426,  c.  98.         »  See  Darling,  Introduction. 
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CHAPTER   I. 

ON   CIVIL  JURISDICTION. 

§  1.  Sources  of  our  Rules  of  Jurisdiction, 

The  question  as  to  the  validity  of  the  service  of  legal  process 
mast  often  depend  on  that — whether  the  party  on  whom  it  is  to 
be  served,  is  subject  to  the  jurisdiction  of  the  Court  from  which 
the  process  issues ;  and  therefore  it  will  be  useful  to  preface  the 
more  practical  part  of  the  present  work  with  a  few  remarks 
open  the  rules  which  the  law  of  Scotland  has  adopted  upon 
questions  of  jurisdiction. 

There  are  two  sources  from  which  our  law  draws  the  rules 
which  have  obtained  with  regard  to  the  jurisdiction  of  our 
Courts.  The  first  consists  in  those  regulations,  which  obtained 
in  the  law  of  the  later  Roman  Empire,  for  the  purpose  of  adjust- 
ing the  limits  of  the  various  local  jurisdictions  contained  within  its 
boundaries ;  and  which  were  adopted  throughout  the  continent 
of  ^Europe,  after  the  reconstruction  of  its  political  framework,  as 
the  basis  of  a  system  by  which,  through  the  comity  of  nations, 
the  judicial  acts  of  each  were  mutually  recognised.  The  other 
source  is  of  a  less  pure  origin,  and  is  connected,  not  with  the 
comity  of  nations,  but  with  their  rivalries  and  jealousies,  and 
the  determination  of  Courts  to  assert  the  right  where  they  pos- 
sessed the  power.  The  rules  of  jurisdiction  which  trace  their 
rise  to  the  first  of  the  above  sources,  are  those  which  we  hold  in 
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common  with  most  civilised  nations,  and  which  therefore  ap- 
pear to  rest  on  the  firmer  basis,  and  are  likely  to  be  viewed 
with  favour  in  modem  times.  Those  which  spring  from  the 
latter  origin  are  peculiar  to  our  own  country ;  and  arising,  as 
they  do,  in  times  of  a  different  spirit  from  the  present,  are 
likely  to  receive  in  modem  times  no  latitude  of  interpretation. 
It  will  be  of  no  practical  use  to  pursue  further  the  ^stinction 
above  noted.  In  the  following  enumeration  of  the  grounds  of 
jurisdiction,  it  will  be  sufficiently  evident  to  which  of  the  two 
sources  each  is  mainly  due. 

§  2.  Jurisdiction  Ratione  Domicilii  and  Rei  SiUe. 

There  are  two  grounds  whereby  civil  jurisdiction  is  founded 
generally  (that  is,  for  comprehensive  purposes).*  It  is  founded, 
first,  ratione  domicilii^  and  secondly,  ratione  rei  sitce :  in  the  first 
way,  where  the  subject-matter  of  the  suit  is  moveable — in  which 
case  the  rule  is,  actor  sequitur  forum  rei ;  in  the  second,  where 
it  is  heritable.  And  with  regard  to  the  first  ground, — Domicile, 
in  the  proper  sense  of  the  word,  is  the  dwelling.place  where  a 
person  lives  with  the  intention  to  remain, — *ubi  quit  larem, 
penateSy  rerumque  et  fortunarum  suarum  aummam  conetituit; 
unde  ruraus  non  sit  decessurus  si  nihil  avocet^  unde  cum  profectus 
est  peregrinare  videtur,  quod  si  rediit  peregrinare  jam  desistitJ^ 
When  a  person  has  constituted  a  domicile  of  this  description, 
there  jurisdiction  is  at  once  founded,  though  he  may  have  only 
resided  for  a  day  or  two,^  or  though  he  may  be  temporarily 
absent  for  considerable  periods.^  But  it  would  be  very  incon- 
venient if  jurisdiction  could  not  be  founded  over  a  person  by 
connection  with  a  place,  both  of  a  less  permanent  nature,  and 
of  a  kind  the  evidence  of  which  is  more  palpable ;  and  therefore 
custom  has  fixed  it  as  a  rule,  that  residence  for  forty  days 
founds  jurisdiction.'     But  in   certain   special   cases  injustice 

>  Erak.  Pr.  I.  2,  9.  «  D.  X.  39  (de  incolis),  1.  7. 

»  Irvine,  13  Mar.  1707,  Fount.  M.  3703  ;  M'Culloch,  11  Feb.  1674, 
Stair,  M.  3701. 

*  Spottiswoode  contra  Morison^  Fount.,  15  July  1701,  referred  to  by 
Kames,  p.  288 ;  Fraser,  21  June  1821,  I.  Sh.  77. 

«  Ersk.  Pr.  I.  2,  9 ;  Joel  v.  Gill,  10  June  1859.  See  also  Scott  v.  Avder^ 
son,  July  3,  1832,  X.  S.  760  ;  Hamilton  v.  Lindsay,  June  5,  1852,  XIV.  D. 
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would  be  done,  if  even  this  residence  were  required  to  found 
jurisdiction ;  and  in  actions  such  as  for  aliment  to  a  child, 
restitution  of  a  moveable  newly  seized  or  hired,  payment  of 
goods  bought  fcM*  ready  money,  personal  presence,  for  however 
short  a  time,  will  render  a  person  amenable  to  the  jurisdiction, 
provided  he  be  personally  cited  within  the  territory.^  And  a 
person  who  has  no  fixed  residence  must  be  subject  to  the  juris- 
diction where  he  is  personally  present  and  cited.' 

*  Civil  jurisdiction  is  founded,  2dly,'  says  Erskine,  *  ratione 
rei  sitcBj  if  the  subject  in  question  lie  within  the  territory.  If 
that  subject  be  immoveable^  the  judge  whose  jurisdiction  is 
founded  in  this  way  is  the  sole  judge  competent,  excluding  the 
judge  of  the  domicile."  But  if  the  defender  be  not  subject  to 
the  jurisdiction  ratione  domicilii^  the  judge  has  no  authority  of 
his  own  to  cite  him  in  the  ordinary  way ;  but  the  law  provides 
special  means  for  obliging  him  to  answer  before  the  Court. 
Where  the  defender  is  resident  in  Scotland,  this  was  formerly 
done  by  letters  of  supplement^  which  was  a  warrant  proceeding 
from  the  Court  of  Session.  These  have  been  superseded  by  a 
method  pointed  out  by  statute  1  and  2  Vict.,  c.  119.  Where 
the  defender  is  resident  abroad,  he  is  held  as  bound  to  appear 
by  edictal  citation ;  the  warrant  for  which  is  also  granted  by  the 
Court  of  Session.  It  is  sufficient  here  to  indicate  that  methods 
exist,  in  the  cases  here  described,  for  enforcing  the  compearance 
of  the  defender.  The  methods  will  be  explained  in  detail  here- 
after. 

The  ordinary  case,  where  the  jurisdiction  is  fomided  ratione 
rei  sitce^  is  in  a  real  action,  which  directly  affects  heritable  pro- 
perty ;  but  the  jurisdiction  will  be  sustained  even  in  the  case  of 
a  personal  action  incident  to  heritable  property,  which  is  neces- 
sary to  explicate  the  jurisdiction  over  the  pi-operty  itself ;  and 

844.  It  most  be  obBerved  that  the  word  domicile  is  in  these  questions 
sometimeB  used  in  a  very  loose  sense,  meaning  nothing  more  than  residence ; 
at  least,  that  it  has  nothing  of  the  idea  of  permanence,  which  is  always 
attached  to  it  when  used  in  questions  of  succession. 

*  See  obiter  by  Lord  Mackenzie  in  Ringer  v.  Churchhill,  Jan.  15,  1840, 
II.  D.,  p.  216. 

*  Karnes'  Law  Tracts,  p.  233 ;  'Miles  ibi,'  etc.,  D.  L.  1  (ad  munici- 
palem),  1.  23,  §  1 ;  Lees  contra  Parian,  12  Nov.  1709,  as  quoted  by  Kames  ; 
Erak.  Pr.  I.  2,  9 ;  APNiven  v.  M'Kinnon,  Feb.  14,  1834,  XII.  S.  453. 

»  Erak.  Pr.  I.  2,  10. 
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thus,  in  an  action  for  payment  of  a  law  account,  arising  out  of 
litigation  carried  on  bj  certain  Englishmen  as  trustees  of  a 
Scotch  estate,  and  directed  against  them  solely  qtia  trustees  of 
such  property,  with  the  object  of  constituting  the  debt  against 
the  estate,  the  Court  of  Session  held  that  they  had  jurisdiction 
to  try  the  case.^ 

It  is  not  only,  however,  the  possession  of  real  property  which 
may  found  jurisdiction  ratiane  ret  sitas ;  but  in  any  process,  to 
the  immediate  subject  of  which  a  fixed  locality  can  be  assigned, 
jurisdiction  may  be  thus  founded.  Thus,  in  a  case  where  a 
party,  having  deposited  title-deeds  with  a  writer  carrying  on 
business  in  Glasgow,  but  residing  elsewhere,  had  raised  an 
action  against  the  writer  for  delivery  of  the  deeds  before  the 
magistrates  of  Glasgow,  it  was  held  that  the  writer  was  amen- 
able to  their  jurisdiction,  on  the  ground  that  the  deeds  were  de- 
livered in  Glasgow,  and  remained  deposited  there,  and  that  it 
must  be  held  as  para  contractus  that  they  were  to  be  re-delivered 
in  the  same  place.'  So  also  a  perishable  article,  although  the 
subject  of  a  suit  elsewhere,  may  be  properly  sold  by  warrant  of 
the  Sheriff  of  the  county  where  it  is,  the  proceeds  to  abide  the 
issue  of  the  suit.' 

Under  this  head  may,  perhaps,  also  be  considered  the  case 
where  an  action  is  brought  in  the  proper  forum  as  against  the 
principal  defender,  but  where  there  are  other  parties  whom  it  is 
necessary  to  call  as  defenders  for  their  interest,  in  order  that  a 
good  decree  may  be  obtained  in  the  action.  It  is  necessary  for 
the  ends  of  justice,  that  the  jurisdiction  of  the  Court,  where  the 
action  is  properly  brought  as  against  the  principal  defender, 
should,  for  the  limited  purpose  of  enabling  the  pursuer  to  get 
a  decree  which  may  stand  unchallengeable,  extend  itself  over 
such  defenders.  Thus,  in  an  action  of  furthcoming,  die  Court 
to  whose  proper  jurisdiction  the  arrestee  is  subject,  has,  for  the 
purposes  of  the  suit,  jurisdiction  over  the  common  debtor. 

'  Ferrie  and  Fairley,  W,S.^  v.  R,  Woodward^  etc.  (Clark^s  Trs.),  June 
80,  1831,  IX.  S.  854.  See  also  Black  and  others  y.  Duncan,  Dec.  18,  1827, 
VI.  S.  261. 

»  Ritchie  V.  WiUon,  Feb.  15,  1828,  VI.  Sh,  662. 

\Bannatyne  v.  Newendorff,  Jan.  22,  1841,  III.  Dunlop,  429. 
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§  3.  Jurisdiction  to  Limited  Effects. 

Besides  the  above  two  main  grounds  of  civil  jurisdiction, 
there  are  several  others,  which  found  jurisdiction  only  to  a 
limited  effect,  and  which  do  not  exclude  the  more  general  juris- 
diction of  the  place  of  domicile.  Those  which  will  be  considered 
here  are  :  1st,  Ratione  contractus ;  2d,  Ratione  originis ;  3d,  Re- 
conventione ;  4th,  By  arrestment  jurisdictionis  fundandcB  causa ; 
5th,  Border  and  meditatione  fugce  warrants ;  6th,  Privilege  of 
royal  burghs. 

1.  Civil  jurisdiction,  to  a  limited  extent,  is  founded  ratione 
contractus}  This  doctrine  is  founded  upon  a  principle  of  the 
civil  law,  which  is  stated  in  the  work  of  Ulpian  ad  edictum^  and 
is  to  this  effect :  Where  a  person  enters  into  contracts  in  the  course 
of  a  business  carried  on  at  a  fixed  place^  he  is  liable  to  the  juris- 
diction of  the  Courts  of  that  place  in  a  suit  to  enforce  implement 
of  such  contracts^  though  not  subject  to  the  jurisdiction  ratione 
domicilii?  This  principle  is  adopted  in  our  law  ;^  and  its  useful- 
ness and  convenience  are  obvious.  In  the  statement  of  it,  Erskine 
and  Kames  are  not  so  careful  as  Ulpian  to  guard  against  the 
extension  of  the  doctrine  to  the  case  of  a  contract  made  upon  a 
flying  visit,  by  a  person  who  is  afterwards  *catched'  within  the 
jurisdiction ;  but  it  is  pretty  clear  that  this  would  not  be  sufficient. 

On  the  principle  above  stated,  the  Aberdeen  Railway  Com- 
pany, who  have  a  station  at  Brechin,  in  Forfarshire,  and  who 
contracted,  through  their  agent  there,  to  forward  articles  from 
that  station  to  London,  were  held  subject  to  the  jurisdiction  of 
the  Sheriff  of  Forfar  in  an  action  of  damages  for  breach  of  the 
contract.^  Another  example  of  the  principle  is  the  following : 
— ^M^Qown,  a  spirit-dealer  in  Glasgow,  accepted  a  bill  dated 
Glasgow,  and  payable  at  his  shop  there.  The  bill  was  indorsed 
to  Simpson,  who  duly  protested  it  for  non-payment,  and  charged 

'  Ersk.  Inst.  I.  2,  20.  »  D.  V.  1  (de  judiciis),  1.  19, 1.  45,  pr. 

^  This  principle  is  stated  in  a  more  practical  form  by  Ulpian  than  by 
any  of  the  commentators.  -  See,  however,  Yoet,  ad  Pand.  Y.  I.,  §  73 ; 
Hnber,  eod.  tit.,  §  63,  64 ;  Pothier,  eod,  tit.,  §  36,  36 ;  Story,  Conflict  of 
Laws,  §  636  and  537. 

*  Ersk.  loc.  cit.  Inst.  I.  2,  20 ;  Kames'  Law  Tracts  (Courts,  Tract  7), 
p.  234. 

«  Aberdeen  Railway  Company  v.  Ferrier,  Jan.  28,  1864,  XVI.  Dunlop, 
p.  422. 
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M^Gown  personally  on  an  extract  of  the  registered  protest  from 
the  books  of  the  burgh.  Against  this  charge  M^Gown  pre- 
sented a  suspension,  on  the  ground,  inter  alioj  that  althou^  he 
had  a  shop  within  the  burgh  of  Glasgow,  yet  he  resided  beyond 
its  limits,  and  therefore  the  magistrates  had  na  jurisdiction  over 
him.  The  Court  held  that  M^Gown  was  subject  to  the  juris^ 
diction  of  the  magistrates  in  relation  to  this  debt^ 

In  the  same  category  may  be  included  the  case  of  a  married 
woman,  whose  husband  is  domiciled  abroad,  carrying  on  an  in- 
dependent business  in  this  country.  Although  her  proper  domi^ 
cile  is  that  of  her  husband,  yet  she  is  liable  to  a  suit,  and  even 
to  personal  diligence  in  this  country,  on  debts  arising  out  of 
such  transactions.' 

The  limited  nature  of  the  jurisdiction  founded  in  the  way 
now  considered,  must  be  carefully  remarked.  The  doctrine  will 
not  be  extended  to  a  claim  indirectly  arising  out  of  a  contract 
which  has  been  fully  implemented  on  both  sides.^  Neither  will 
a  market  to  which  a  person  resorts  be  recognised  as  a  place  of 
business.^  Neither  will  this  kind  of  jurisdiction  furnish  a  ground 
for  edictal  citation ;'  but  can  only  be  made  effective  if  the  de- 
fender be  found,  and  personally  cited,  within  the  jurisdiction.^ 

Another  ground  of  jurisdiction  under  the  same  head — viz., 
ratione  contractus — Ls  that,  where  the  defender  had  his  domicile 
within  the  judge's  territory  at  the  time  of  entering  into  the  con- 
tract sued  upon,  though  he  should  not  have  his  domicile  there 
when  the  action  is  brought  against  him.  This  doctrine  obtained 
in  the  civil  law,^  and,  on  the  direct  authority  of  Erskine,  holds 
a  place  in  ours,^  It  is  recognised,  perhaps  for  the  first  time  in 
our  decisions,  9&  purely  sufficient  for  jurisdictiMi,  in  the  case  of 

^  M^Gown  V.  Simpson^  Nov.  26,  1822,  II.  Shaw,  p.  85  (new  edition). 
See  also  Bishop  and  Mandatory  y.  Mersey  and  Clyde  Navigation  Co,^  Feb. 
19, 1830 ;  St  Patnck's  Assurance  Co.  v.  Brehner,  Nov.  14, 1829,  VIII.  Shaw, 
61 ;  Grant  v.  Pedie,  July  5,  1825,  I.  Wilson  and  Shaw,  720 ;  Ritchie  v. 
Fraser,  11  Dec.  1852,  XV.  Dunlop,  205 ;  Joel  v.  Gill,  June  10,  1859, 
XXI.  Dunlop,  929. 

^  Chimside  v.  CuUen,  July  11,  1789,  M.  6082 ;  Orme  v.  Diffors,  Nov.  8, 
1833,  XII.  Shaw,  149;  Ritchie  v.  Barclay,  June  5,  1845,  VII.  Duidop,  819, 

»  Logan  v.  Thomson,  24  Jan.  1859,  XXXI.  Jurist,  p.  173.        *  Ibid. 

«  Grant  v.  Pedie,  July  5,  1825,  I,  Wilson  and  Shaw,  720. 

«  Wylie  V.  Lays,  July  11,  1834,  XII.  Shaw,  927. 

7  C.  III.  13  (de  jurisdictione,  etc.)»  1.  2.  «  Ersk.  he.  cit.  I.  2,  20. 
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Sinclair  y.  Smith}  This  ground  of  jurisdiction  also  requires  the 
defender  to  be  duly  (and,  therefore,  in  the  case  contemplated, 
personally)  cited  within  the  territory. 

There  is  still  another  ground  belonging  to  the  same  category 
which  was  contemplated  in  the  civil  law,'  namely  that,  where 
payment  was  agreed  to  be  made  at  a  certain  place ;  and  in  this 
case,  the  creditor  had  the  option  of  suing  the  debtor,  either  in 
the  Courts  of  that  {dace,  or  by  an  actio  arbitraria  in  his  forum 
of  domicile,  by  which  he  might  recover  the  damage  he  sustained 
from  being  obliged  to  seek  payment  in  a  different  place  to  that 
agreed  upon.  This  forum  of  the  place  of  payment  appears  to 
have  been  recognised  by  the  Court  of  Session  in  a  case  men- 
tioned by  Kames,'  where  the  Court,  though  they  refused  to 
sustain  themselves  judges  betwixt  two  foreigners  with  rela- 
tion to  a  covenant  made  abroad,  thought  themselves  competent 
where  it  was  agreed  that  the  debt  should  be  paid  in  this  country. 
This,  however,  is  not  a  very  usual  kind  of  contract  in  our  prac- 
tice. In  a  bill  of  exchange,  indeed,  it  is  usual  to  mention  a 
place  of  payment ;  but  this  is  done,  not  with  the  object  of  con- 
stituting a/orum  of  jurisdiction,  but  with  reference  to  the  rules 
of  negotiation.^  And  before  following  out  summary  diligence 
on  a  bill  of  exchange,  it  will  certainly  be  the  safest  course  to 
register  the  protest  in  the  books  of  a  Court  which  has  juris- 
diction over  the  party  to  be  charged,  either  ratione  domicilii  or 
contractus^  in  the  proper  sense  of  the  term. 

2.  Another  ground  of  civil  jurisdiction  to  a  limited  extent 
known  in  our  law,  is  that  ratione  originis.^  In  claims  arising 
out  of  transactions  taking  place  in  Scotland,  our  Courts  retain 
a   jurisdiction  over  a  native  of  Scotland,  though  domiciled 

»  Sinclair  v.  Smkh,  July  17, 1860,  XXII.  D.  1475.  See  Lord  ChanceUor's 
speech  in  Irvine  r.  Kirkpatrick,  23  Sept.  1841,  II.  Rob.,  p.  488.  See  also 
the  caae  of  Johnston  v.  Strachan,  Mar.  19, 1861,  XXIII.  D.,  p.  758,  where  the 
grooad  of  jiuifldiction  ia  diacnsBed,  though  (aa  reported  at  least)  in  some- 
what loose  langoage ;  the  facts  of  the  case  not  calling  for  a  decision  of  any 
general  point  of  law. 

*  C.  III.  17  (ubi  conveniatur),  1.  8. 

<  Karnes'  Law  Tracts,  No.  7,  Courts,  p.  234 ;  Haddington,  23  Nov.  1610, 
Vemor  contra  Elvies. 

*  Thomson  on  Bills,  p.  418,  etc.  See  obiter  by  Ld.  President  in  Afac- 
kenzie  ▼.  HaU,  Dec.  12,  1854,  XVII.  D.,  p.  168. 

*  Kames,  pp.  239-40  ;  Ersk.  Inst.  I.  2,  19. 
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abroad.^  This  jurisdiction,  however,  can  have  no  effect  unless 
the  defender  be  found,  and  properly  cited,  within  Scotland.' 
I  know  of  no  late  case  in  which  this  ground  of  jurisdiction, 
pure  and  simple,  has  been  sustained ;  but  the  opinion  has  been 
expressed,  that  notwithstanding  the  case  of  Grant  v.  Pedie,  in 
which  some  remarks  were  made  in  the  House  of  Lords  appear- 
ing to  discredit  it,  the  principle  still  holds  its  place  in  our  law.^ 

3.  Another  ground  of  jurisdiction  to  a  limited  extent,  is 
that  reconventione.  This  ground  is  not  peculiar  to  Scotland, 
but  ia  juris  gentium.  Qui  nan  cogitur  in  aliquo  loco  judicium 
paiij  si  ipse  agaty  cogitur  excipere  actioneSy  et  ad  eundem  jvdicem 
mitti}  This  jurisdiction  is  also  of  a  limited  extent,  being  con- 
fined to  claims  arising  out  of  the  same  transactions  as  those  to 
which  the  suit  refers.  Thus,  a  foreigner  has  been  held  barred 
from  objecting  to  the  competency  of  a  multiplepoinding  in  a 
Sheriff  Court  on  the  ground  of  jurisdiction,  having  sisted  a 
mandatory,  and  having  raised  a  process  of  count  and  reckoning 
in  the  same  Court  touching  the  same  matter.'^  And  where 
a  domiciled  Englishman  had  claimed  in  a  Scotch  sequestration, 
he  was  held  bound,  on  the  principle  of  reconvention,  to  answer  in 
the  Scotch  Courts  to  an  action  brought  by  the  trustee  for  setting 
aside  an  illegal  preference  which  he  had  acquired.^  This  prin- 
ciple also  seems  latent,  as  the  true  ratio  decidendi^  in  the  case  of 
Kirkpatrick  v.  Irvine^  in  which  the  jurisdiction  of  the  Scotch 
Court  was  sustained  without  any  hesitation,  though  referred 
to  a  variety  of  grounds,  both  in  the  Court  of  Session  and  in  the 
House  of  Lords.^  In  that  case,  a  person  who  has  made  up  titles 
to  the  Scotch  heritage  of  an  ancestor,  and  disposed  of  it  for  a 
lucrative  consideration,  was  held  bound  to  answer  in  a  Scotch 
Court  to  an  action  raised  against  him  on  his  passive  title,  as  re- 

*  Anderson  v.  Hodgson  and  Ormiston^  July  1747,  M.  4779 ;  Diet. /ontm 
cnmpetens  ratione  originis. 

»  Kames,  p.  240 ;  Grant  v.  Pedie,  July  5,  1826,  I.  W.  and  S.,  p.  716. 
'  See  opinions  in  the  case  of  Ritchie  v.  Fraser^  Dec.  11,  1852. 

*  PauluB,  Ubro  III.  ad  edictum,  D.  V.  1  (de  judiciis),  1.  22. 

*  Wight  V.  Spottiswood,  June  30,  1846,  VIII.  Dunlop,  962. 

»  Ord  v.  Barton,  Jan.  22,  1847,  IX.  D.  641.  See  also  an  exposition 
of  the  law  of  reconvention  in  the  case  of  Thompson  v.  Whitehead  (2d  Div,), 
Jan.  26,  1862. 

^  Kirkpatrick  v.  Irvine,  Jan.  23,  1838,  XVI.  S.,  p.  1200 ;  H.  of  L., 
23  Sept.  1841,  II.  Rob.  475. 
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presenting  such  ancestor,  though  not  subject  to  the  jurisdiction 
of  die  Court  ratione  doiniciliiy  but  personally  served  with  the 
summons  while  in  Scotland. 

4.  Where  a  person  who  is  actually  abroad  is  not  subject 
to  the  jurisdiction  of  the  Scotch  Courts  in  any  of  the  above 
ways,  but  has  moveable  property  in  Scotland,  these  moveables' 
may  be  attached  by  arrestment  jurisdictionis  fundandcB  catiadj 
which  has  the  effect  of  subjecting  him  to  the  jurisdiction  of  the 
Courts  of  Scotland.^  This  arrestment  is  laid  on  either  by 
warrant  of  the  Judge  Ordinary,  or  by  letters  of  arrestment 
jurisdictiofiis  fundandce  causa  passing  the  signet,  on  a  warrant 
obtained  at  the  Bill  Chamber ;  and,  even  when  laid  on  by  the 
warrant  of  an  Inferior  Court,  such  an  arrestment  will  found 
jurisdiction  in  the  Supreme  Court.* 

The  validity  of  jurisdiction  founded  by  arrestment  was 
sustained,  after  full  consideration,  in  the  House  of  Lords,  in 
the  case  of  London  and  N.  W.  Railway  Co.  v.  Lindsay?  A 
question  may  be  raised.  To  what  extent  can  the  jurisdiction  so 
founded  be  made  effectual?  There  never  has  been  any  au- 
thority for  the  idea  that  its  effect  is  limited  to  the  property 
arrested  ;  and,  in  a  subsequent  stage  of  the  same  case,  the  opi- 
nion was  strongly  expressed  in  the  Court  of  Session,  that  the  juris- 
diction so  founded  is  commensurate  with  the  matter  in  dispute.^ 

Jurisdiction  founded  in  this  way  is,  however,  limited  in  its 
nature.  It  cannot  be  so  founded  to  try  a  question  of  status.^ 
Nor,  probably,  would  it  be  sustained  to  the  effect  of  trying  de- 
claratory conclusions.  Neither  will  such  arrestment,  though 
laid  on  by  a  Sheriff's  precept,  create  jurisdiction  against  a 
foreigner  in  the  Sheriff  Court ;  for  the  Supreme  Court  is  the 
only  forum  to  which  foreigners  can  be  made  amenable.' 

1  Enk.  Inst.  I.  2, 19. 

*  Bell,  Diet,  (edited  by  Ross),  voce  Arrest,  Jur.  fund,  cans, ;  Erek.  loco 
cit.    See  also  Mennes^  Conyeyancing,  p.  804. 

»  London  and  N.  W.  Railway  Co,  v.  Lindsay,  Feb.  18,  19,  and  23, 1858, 
III.  McQueen,  p.  99.  See  also  Gray  v.  PoMll^  May  29,  1847,  IX.  Dunlop, 
1146. 

*  Lindsay  v.  London  and  N,  W,  Ry,  Co,,  Jan.  27,  1860,  XXII.  D.  571. 

*  Scruion,  1  Dec.  1772,  M.  4822. 

*  Bum  and  Mandy,  v.  Purvis  andMandy.,  Dec.  13,  1828,  VII.  S.  194  ; 
Harvey,  HaUy  and  Co,  v.  Black  and  Son,  June  21,  1831,  No.  417  Session 
Papers. 
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5.  There  is  another  source  of  limited  jurisdictioQ  which 
has  come  down  from  a  period  when  the  relations  of  the  countries 
on  either  side  of  the  English  border  were  somewhat  different 
from  what  they  are  now,  and  which  has  lingered,  in  occasional 
local  practice,  long  after  the  necessity  for  it  ceased  to  exist. 
This  is  the  system  of  arresting  upon  what  have  been  called 
^  Border  Warrants  ;*  which  were  granted,  of  course  (as  Erskine 
says),  ^  by  the  Judge  Ordinary  of  either  side  against  debtors 
who  have  their  domicile  on  the  opposite  side,  for  arresting,  not 
only  their  goods,  but  their  persons,  till  they  give  security 
jttdicio  8tstV  ^ 

The  last  reported  case  in  the  Supreme  Court  in  which  juris- 
diction  so  founded  was  sustained,  is  that  of  Hardy  v.  Liddely  in 
1759.^  And  in  this  case  the  Court  sustained  their  jurisdiction, 
not  as  prorogated  by  the  bond  of  caution  judicio  sisti^  but  on  the 
ground  of  arrestments,  which,  failing  apprehension  of  the  person, 
had  been  used  against  his  property  upon  the  Sheriff's  warrant. 
It  appears  that,  at  one  time,  a  practice  grew  up  in  the  Sheriff 
Court  of  Berwickshire,  of  putting  in  force  these  warrants  on  the 
signature  of  the  Sheriff  Clerk  alone.  So  lawless  a  proceeding  was 
visited  with  heavy  damages  in  the  case  of  Landell  v.  LandeU;^ 
and  the  result  of  this  case  ought  to  render  parties  cautious  in 
the  use  of  border  warrants  altogether,  especially  considering 
the  easy  remedy  of  resorting  to  the  proper  Court.  *  This  ob- 
tains,' continues  Erskine  in  the  passage  last  quoted,  ^also  in 
every  case  where  the  creditor  has  ground  to  suspect  that  his 
debtor  is  in  meditatione  fugcPy  that  he  intends  to  withdraw 
suddenly  from  the  kingdom,  and  so  disappoint  his  creditors 
(/StotV,  v.  iv.,  t.  47,  §  23) ;  which  suspicion  the  creditor  who 
applies  for  the  warrant  must  declare  upon  oath  ;  and  it  makes 
no  difference  whether  the  debtor  be  a  foreigner  or  a  native,  or 
whether  he  had  contracted  the  debt  within  this  kingdom  or  in 
another  country.'*    It  is  in  this  case,  as  in  the  last,  the  arrest  of 

^  Ersk.  Inst.  I.  2,  21.  See  caaes  of  James  Robertson  v.  James  Bell^ 
Jan.  13,  1676,  M.  4827  ;  PotUt  and  Hunter  v.  MitcheUson  and  Robson,  July 
20,  1705,  M.  4828. 

*  James  Hardy  v.  George  Liddel,  Jan  14,  1759,  M.  4880. 

»  LandeU  v.  Landell,  Jan.  26, 1838,  XVI.  Shaw,  388 ;  March  6,  1841, 
III.  D.  819. 

♦  Erak.  InBt.  I.  2,  21. 
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the  debtor^  rendered  lawful  by  the  circumstances,  and  not  the 
bond  of  caution yt^tcio  sisti^  that  founds  the  jurisdiction.'^ 

6.  There  is  a  special  privilege  of  a  similar  kind  conferred, 
for  encouragement  of  merchandise,  upon  boroughs  royal ;  which 
{probably  took  its  rise,  says  Erskine,  from  Leg.  Burg.  c.  34  et  seq? 
From  the  recital  iu  the  Act  1672,  c.  8,  it  seems  that,  previously, 
^tbe  burrows  royal  liave  been  in  use  to  arrest  strangers  who 
live  without  their  respective  burghs,  for  all  debts  due  by  them 
to  any  of  the  inhabitants  of  the  said  royal  burrows,  any  manner 
of  way  without  distinction.'  And  this  Act,  while  putting  an 
end  to  this  abuse,  expressly  reserves  to  them  the  privilege,  that, 
where  a  person  residing  without  the  burgh  is  furnished  with 
meat'  or  merchandise  by  an  inhabitant  of  the  burgh,  who  has 
no  secorily  for  the  debt  other  than  his  own  book,  the  creditor 
may  arrest  the  person  of  the  debtor,  if  he  shall  be  found  after- 
wards within  the  burgh,  till  he  give  security  to  appear  before 
the  Court  of  the  burgh.'  Such  a  power  is,  however,  not  now 
likely  to  be  often  exercised,  especially  since  the  Act  5  and  6 
Will.  IV.,  cap.  70,  which  renders  illegal  imprisonment  on  debts 
not  exceeding  L.8,  6s.  8d.,  exclusive  of  interest  and  expenses. 

§  4.  Jurisdiction  in  Questions  of  Status. 

There  is  one  class  ctf  cases  which  in  questions  of  this  kind 
must  be  carefully  distinguished  from  the  general  class,  namely, 
where  the  action  is  one  affecting  personal  status.  Such  cases 
must  necessarily  depend  so  much  upon  considerations  of  ex- 
pediency applicable  to  the  particular  case,  that  they  cannot 
always  be  decided  by  the  strict  rules  that  would  regulate  ordi- 
nary cases ;  and,  on  the  other  hand,  we  cannot  always  apply 
rules  deduced  from  such  cases  to  cases  of  the  general  class. 
For  instance,  in  a  case  in  which  an  Englishman,  who  had  held 
an  office  in  the  Exchequer  in  Scotland,  and  had  for  some  years 
resided  in  Edinburgh,  was  pursued  before  the  Commissaries  of 
Edinburgh  in  an  action  of  declarator  of  marriage,  with  conclu- 
sion for  aliment  failing  his  adherence,  although  he  had  given 
up  the  office  and  retired  to  England,  the  jurisdiction  was  sus- 
tained, upon  the  ground  that  in  a  qucestio  status  the  pursuer 

*  Muir  V.  CoUett,  June  28, 1861,  XXIII.  D.  1229. 

•  Erak.  Inst.  I.  2, 22.  ^  Stat.  1672,  c.  8  ;  Ersk.  Inst.  I.  2,  22. 


12  ON  CIVIL  JUBISDICTIOy. 

had  a  right  to  have  her  state  and  condition  ascertained,  and  that 
in  such  circumstances  it  would  have  been  a  great  hardship  if 
she  had  been  obliged  to  resort  to  England  to  prove  her  mar- 
riage.^ 

On  the  other  hand,  an  Englishman  who  had  come  to  Scot- 
land with  his  regiment  on  military  duty  in  the  year  1831,  and 
left  with  his  regiment  in  1833,  was  not  held  subject  to  the 
jurisdiction  of  the  Court  of  Session  in  an  action  of  declarator 
of  marriage,  alleged  to  have  been  contracted  during  his  stay,  in 
which  he  was  cited  edictally.' 

In  the  same  way,  actions  for  divorce  and  for  adherence 
must  be  considered  as  a  class  by  themselves. 

And,  first,  where  the  wife  is  the  pursuer  of  the  action.  *In  a 
case  in  which  both  parties  were  English,  and  had  been  married 
in  England,  but  the  pursuer  averred  that  her  husband  had 
deserted  her,  and  was  now  living  in  adultery  with  another 
woman  in  Scotland,  where  he  was  personally  cited  to  answer  to 
the  action,  it  was  held  by  Lord  Meadowbank,  reversing  the 
decision  of  the  Commissaries,  that  the  Court  had  jurisdiction 
to  entertain  the  action  ;  and  the  facts  being  proved,  a  divorce  a 
vinculo  was  pronounced.' 

And  in  a  case  where  both  parties  were  natives  of  and  had 
been  domiciled  in  Scotland,  where  the  marriage  had  been  con- 
tracted, and  alleged  acts  of  adultery  committed,  an  action  for 
divorce  was  sustained  in  absence,  and  proceeding  on  an  edictal 
citation,  at  the  instance  of  the  wife  against  her  husband,  who, 
she  alleged,  had  deserted  her  several  years  before,  and  gone 
abroad  without  informing  her  of  his  place  of  residence,  which 
she  alleged  herself  to  be  unable  to  discover.^ 

When  the  husband  is  pursuer,  it  must  be  remembered  that 
the  wife's  *  abode  and  domicile  followeth  his.'* 

The  case  of  Warrender  v.  Warretider  was  an  action  by  the 

^  Dodds  V.  Westcomb,  June  11,  1746,  M.  4793. 

«  Wyllie  V.  Laye,  July  11,  1834. 

»  UUertan  v.  Tewch^  Oct.  25,  1811,  Ferguson,  GonsiBt.  BeptB.  27-67. 
The  Bame  held  in  Oldaker  v.  Goldney,  Feb.  20,  1834,  XII.  S.  468. 

*  Buchanan  or  Downie  v.  Downie^  Nov.  18,  1837.  Such  an  action,  it 
was  remarked,  was  in  a  different  position  from  an  action  for  adherence  on 
the  ground  of  desertion. 

»  Stair,  I.  4,  9.     See  Huber,  ad  Pand.  V.  1,  §  45. 
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husband,  a  domiciled  Scotchman,  against  the  wife,  on  the  ground 
of  adultery,  alleged  to  have  been  committed  on  the  Continent. 
She  was  at  the  time  living  abroad,  under  a  contract  or  an  ar- 
rangement by  which  the  husband  had  settled  upon  her  a  provi- 
sion as  long  as  they  should  live  apart.  She  was  cited  edictally, 
and  received  personal  intimation  of  the  action.  She  pleaded  that 
she  was  not  subject  to  the  jurisdiction  of  the  Court  of  Session. 
It  was  decided  in  the  House  of  Lords  that  the  Court  of  Session 
had  jurisdiction  in  the  case,  although  the  lady  was  English  and 
the  marriage  had  been  solemnized  in  England, — the  husband 
being  band  Jide^  and  not  for  the  purposes  of  the  suit,  domiciled 
in  Scotland.^ 

But  where  parties,  English  both  by  birth  and  domicile,  had 
married  in  England,  and  the  husband  came  to  Scotland  alone, 
and  resided  forty  days,  then  raised  an  action  of  divorce  against 
the  wife  on  the  ground  of  alleged  adultery  committed  on  the 
Continent,  and  after  raising  the  action  returned  to  England, — 
though  the  action  was  duly  intimated  to  the  wife,  who  lodged 
defences  on  the  merits  without  objecting  to  the  jurisdiction, 
it  was  held  that  the  defender  was  not  amenable  to  the  jurisdic- 
tion of  the  Scotch  Court.' 

And  when  the  husband's  domicile  at  the  time  of  raising  the 
action  was  in  Ireland,  where  it  had  been  at  the  time  of  the 
marriage,  and  where  the  alleged  adultery  had  been  committed, 
the  action  was  held  incompetent,  from  defect  of  jurisdiction ; 
although  the  wife,  who  had  been  a  Scotchwoman,  had  returned 
to  Scotland,  and  was  there  personally  cited  in  the  action.' 

In  actions  for  adherence,^  when  the  husband  was  domiciled 
out  of  the  country,  although  the  marriage  had  taken  place  in 
Scotland,  and  there  had  been  a  short  period  of  residence  about 
that  time,  the  Courts  have  refused  to  entertain  an  action  at  the 
instance  of  the  wife,  though  there  was  personal  intimation  of 
the  action. 

^  Warrender  ▼.  Warrender,  27  Aug.  1835,  II.  Shaw  and  M'Lean,  154- 
242.     See  alao  TuUoch  v.  Tulloch,  Feb.  22  and  28,  1861,  XXIII.  D.  639. 

'  Whole  Court,  L.  J.  C.  and  Meadowbank  diss. — Ringer  v.  Churchhill, 
Jan.  16,  1840,  II.  D.  307. 

*  Bennie  v.  Bennie,  June  30,  1849,  XI.  D.  1211. 

*  Gordon  v.  Gordon,  June  19, 1847,  IX.  D.  1293  ;  A.  B.  v.  C.  2>.,  Mar.  1, 
1846,  VU.  D.  666. 


CHAPTER   II. 

CITATION  AND  ITS  WARRANTS. 

5  1.  Shnet  Lettert. 

The  warrant  which  authorizes  a  messenger-at-^urms  to  act,  was 
formerly  always  coDtained  in  one  or  other  of  the  various  forms 
of  Signet  Letters.  This  writ  has  many  forms,  but  it  has  cer- 
tain invariable  characteristics.  It  runs  in  the  name  of  the 
Sovereign ;  it  is  addressed  to  messengers-at-arms ;  and  contains 
a  will,  or  warrant,  which  authorizes  the  messenger  to  perform 
one  or  more  of  the  acts  belonging  to  his  office.  The  writ 
issues  under  the  signet  of  the  Court  of  Session,  which  is 
its  proper  authentication.  The  warrant  to  the  Keeper  of  the 
Signet,  for  adhibiting  it  to  the  writ,  was  formerly  in  all  cases, 
except  the  ordinary  kinds  of  summonses  (in  which  the  signature 
of  a  writer  to  the  signet  was  sufficient),  the  fiat  or  deliverance 
upon  a  bill  in  the  Bill  Chamber,  which  bill  required  to  specify 
the  form  of  letters  required,  with  the  whole  grounds  upon  which 
the  warrant  contained  in  it  was  to  proceed,  and  which  should  be 
inserted  in  the  letters. 

The  foUowing  is  an  enumeration  of  the  principal  forms  of 
signet  letters  formerly  in  use : — 


1.  Summonses. 

2.  Letters  of  Advocation. 

3. 

SnspenRioD. 

4. 

Supplement. 

5. 

Arrestment. — Loosing  Arrestment. 

6. 

Homing. 

7. 

Homing  and  Poinding. 

8. 

Caption. 

9. 

Open  Doors. 

THE  SUMMONS. 

10.  Letters  of  L&wburrows. 

11.          , 

12. 

13. 

U. 

15. 

,        Ist  and  2d  Diligence  for  citing  Witneases. 

,        Charge  to  enter  Heir. 

,        Charge  to  Confirm  Execator. 

,        Poinding  the  Ground. 

,        Inhibition. 

16. 

,        Interdiction. 

17. 
18. 

,        Ejection. 

,        Inhibition  of  Teinds. 

15 


Several  of  the  above  are  now  superseded  by  other  forms  of 
warrants,  introduced  by  various  statutes ;  and  it  will  be  seen  in 
the  course  of  the  following  pages  which  of  the  above  forms 
are  obsolete,  and  how  they  have  become  replaced.  It  will  also 
be  seen  how,  in  several  cases,  the  bills  upon  which  the  letters 
formerly  proceeded  have  been  rendered  unnecessary.  The  first 
class  of  signet  letters  which  will  be  treated  of,  are  those  which 
authorize  the  lowest  exercise  of  the  messenger^s  authority, 
namely,  that  of  citing  a  party  to  compear  before  the  Court. 

The  Summons. — ^The  ordinary  writ  by  which  a  person  is  in 
the  first  instance  called  upon  to  compear  before  the  Court  of 
Session,  is  the  summons.  Summonses  form  much  the  largest 
class  of  the  signet  letters  now  in  general  use ;  and  as  much  of 
what  falls  to  be  said  regarding  thi9  writ  applies  to  all  other 
letters  issued  under  the  signet  of  the  Court  of  Session,  as  well 
as  to  other  warrants  issuing  under  the  authority  both  of  the 
Supreme  and  .Inferior  Courts,  it  will  be  useful  to  consider  in 
some  detail  the  essential  parts  of  this  writ,  as  well  as  the  pro- 
ceedings which  immediately  follow  upon  it. 

1.  The  SotiereigfCs  Name  and  Style. — The  writ  commences 
with  the  SavereigrCs  name  and  style :  ^  Victoria,  by  the  grace  of 
God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
Queen,  Defender  of  the  Faith.' 

2.  The  Address. — ^Then  follows  the  address :  *  To Mes- 

sengers-at-arms,  our  Sheriffs  in  that  part,  conjunctly  and  sever- 
ally, specially  constituted,  greeting.'  The  history  of  this  address 
may  be  shortly  given  as  follows : — 

The  execution  of  writs  was  anciently,  as  it  still  is  in  Eng- 
land (where  the  oHice  retains  the  executive  without  assuming 
the  judicial  character),  the  province  of  the  Sheriff.     Since  the 
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institution  of  the  College  of  Jostice,  when  signet  letters  were 
substituted  for  the  brieves  out  of  the  Chancery^  though  any 
person  was  sufficient  to  execute  summonses  wherein  there  was 
no  special  certification,  yet  the  old  style  was  so  far  retained, 
that  the  summonses  were  still  directed  to  Sheriffs  in  that  part 
(i.e.j  pro  hoc  vice)  specially  constituted  by  the  Lords,  for  whose 
name  there  was  a  blank  left,  to  be  filled  up  by  the  pursuers  at 
their  pleasure.^  But  a  summons  containing  the  certification  ^  to 
be  holden  as  confessed,'  required  to  be  executed  by  a  messenger- 
at-arms.^  It  appears  to  have  been  usual,  on  the  expiry  of  the 
inducuB  of  the  first  summons  without  compearance  being  made, 
to  raise  a  second,  containing  the  higher  certifications,  and 
falling  to  be  executed  by  a  messenger-at-arms.  The  Act  1672, 
c.  6,  abolished  second  summonses,  and  ordained  that  all  sum- 
monses should  contain  two  several  warrants  for  citing  the  de- 
fenders at  two  several  times,  and  to  two  distinct  diets  and  days 
of  compearance.  These  two  warrants  of  citation  were  to  be 
executed  by  the  same  persons  who  could  formerly  execute  the 
warrants  of  citation  in  the  first  and  second  summons  respec- 
tively ;  and  the  statute  accordingly  provides  that  the  summons 
be  directed  to  ^  Sheriffs  in  that  part  and  messengers  respective^ 
which  is  the  style  given  by  Dallas.  The  Act  1693,  c.  12, 
declares  that  it  shall  be  lawful  to  give  citation  for  the  first  and 
second  diet  of  compearance  at  one  and  the  same  time,  ^pro- 
viding the  same  be  done  by  a  messenger-at-arms,  as  was  the 
use  of  summons  for  the  second  diet.'  This  statute  is  probably 
the  foundation  of  the  present  style,  the  office  of  Sheriff  in  that 
part  for  the  first  citation,  and  messengers-at-arms  for  the  second, 
being  united  in  the  same  person.  The  practice  of  citing  to  two 
diets,  above  mentioned,  was  abolished  by  6  Geo.  IV.,  c.  120, 
which  enacts  that  all  summonses  shall  thenceforward  proceed  on 
one  diet  only. 

3.  The  Preamble  {including  by  implication  the  Grounds  of 
Action). — *  Whereas  it  is  humbly  meant  and  shewn  to  us  by 
our  lovite,  A.  [insert  name  and  designation],  pursuer,  against  B. 
[insert  name  and  designation],  defender,  in  terms  of  the  con- 
descendence and  note  of  pleas  in  law  hereunto  annexed.'  In 
the  style  in  use  before  the  Court  of  Session  Act,  13  and  14 
Vict.,  c.  36,  the  whole  grounds  of  action  were  set  forth  in  the 
1  Stair,  IV.  88,  10.  «  Ibid. 
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preamble.  They  are  now  contained  in  an  articulate  condescend- 
ence and  note  of  pleas  in  law,  which,  both  by  the  above  style 
(given  in  Schedule  A  of  the  statute)  and  the  express  words  of 
the  statute  itself,  §  1,  are  by  imphcation  imported  into  the  pre- 
amble, and  held  to  form  part  of  it.^ 

4.  The  Conclusio7i8  of  the  Action. — *  Therefore  the  said  de- 
fender ought  and  should  be  decerned,'  etc.,  or  as  the  case  may 
be.  The  conclusions,  of  course,  vary  with  the  nature  and  pur- 
port of  the  action,  and  several  forms  are  set  forth  in  the  Sche- 
dule A  to  the  above  Act. 

5.  The  Will? — 'Our  will  is  herefore,  and  we  charge  you,  that 
on  sight  hereof  ye  pass,  and  in  our  name  and  authority  lawfully 
summon,  warn,  and  charge  the  said  defender,  personally,  or  at 
his  dwelling-place,  to  compear  before  the  said  Lords  of  our 
Council  and  Session  at  Edinburgh,  or  where  it  may  happen 
them  to  be  for  the  time,  the  fourteenth  day'  next  after  the  date 
of  your  citation,  in  the  hour  of  cause,  with  continuation  of 
days,  to  answer  at  the  instance  of  the  pursuer  in  the  matter 
above  libelled,'  etc. 

The  will  is  the  conclusion  proper  to  the  writ  as  conceived 

to  issue  in  the  Sovereign's  name,  and  contains  the  directions  to 

the  messenger  to  cite  the  defender  to  answer  in  the  Court.     By 

Act  of  Sederunt,  8th  July  1831,  it  is  directed  that  the  inducice 

legates  shall  be  specified  in  the  will,  and  the  defender  cited  to 

appear  in  Court  on  the  last  day  of  the  legal  indtusicB  applicable 

to  the  case.     By  13  and  14  Vict.,  c.  36,  §  21,  the  indiidcB  of  all 

summonses  before  the  Court  of  Session  may  now  proceed  on 

fourteen  days'  warning  if  the  defender  be  in  Scotland,  unless  in 

Orkney  or  Shetland,  and  twenty-one  days  if  he  be  in  Orkney 

or  Shetland,  or  furth  of  Scotland  ;^  but  it  is  provided,  that  in 

all  cases  where  shorter  indiunas  than  those  mentioned  have  been 

formerly  sufficient,  they  shall  continue  to  be  so. 

Summonses  were  formerly  divided  into  privileged  and  un- 
privileged.* The  privileged  summonses  were  those  which,  for 
special  reasons  founded  on  the  nature  of  the  action,  were 
allowed  to  be  brought  on  shorter  inditciwy  or  days  of  coinpear- 

*  13  and  14  Vict.,  c.  86,  §  1,  and  Schedule  A. 

*  Act  of  Sederunt,  July  11,  1828,  Form  1. 

»  See  13  and  14  Vict.,  c.  36,  §  21.         *  13  and  14  Vict.,  c.  86,  §  21. 

*  Jut.  Styles,  vol.  III.,  p.  8. 
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ance,  than  the  ordinary  inducicB  of  twenty-seven  days.  The 
warrant  to  raise  a  summons  on  the  short  inducioB  had  to  be  ap- 
plied for  by  bill  in  the  Bill  Chamber. 

An  abuse  had  crept  in,  of  getting  summonses  of  almost  every 
kind  privileged,  by  deliverance  of  the  Lords  upon  bills  presented 
for  that  purpose,  which  passed  of  course ;  to  prevent  which,  an 
Act  of  Sederunt  was  passed,  29th  June  1672,  discharging  all 
summonses  from  being  privileged  by  such  deliverance  or  other- 
wise, except  the  following : — 

I.  Summons  of  Recent  Spuilzie  \1I.  Summons  of  Exhibition. 

raised  within  fif-  YIII.  „  Furthcoming, 

teen  days  after  IX.  „  Transference, 

committing  the  X.  „  Poinding       the 

Spuilzie.  Ground. 

II.            „           Ejection.  XI.  „  Wakening. 

III.  „           Intrusion.  XII.  ,,  Special  Dedara- 

IV.  „  Succeeding      in  tor. 

the  vice.  XIII.  „  Suspension. 

V.  „  Removing.  XIV.  „  Preventor. 

VI.  „  Aliment.  XV.  „  Transumpt. 

Besides  the  summonses  enumerated  in  the  Act  of  Sederunt, 
summonses  of  multiplepoinding  and  of  cessvo  bonorum  have^  for 
a  long  period,  uniformly  proceeded  on  the  short  indudas  of  six 
days.  It  is  not  now  necessary  that  any  summons  proceed  on  a 
bill,  so  that  the  above  may  now  be  raised  on  the  short  inducice 
of  six  days  without  the  deliverance  on  a  biU. 

When  a  party  is  entitled  by  his  residence  as  an  inhabitant 
of  Orkney  to  longer  than  the  usual  indueicBy  it  may  be  ques- 
tioned whether  he  can  be  cited  on  the  short  induciiB^  merdy  be- 
cause he  happens  to  be  in  Scotland  at  the  time  of  execution  of 
the  summons.  It  may  be  said  that  he  is  entitled  to  the  long 
inductee  of  twenty-one  days,  1st,  because  the  Act  1685,  c  43^ 
declares  that  inhabitants  of  Orkney  and  Shetland  shall  be  en- 
titled to  the  long  inducicBy  without  taking  any  notice  where  they 
are  cited ;  and,  2dly,  because  it  may  be  presumed,  that  although 
temporarily  in  another  part  of  Scotland,  the  defendei's  means 
and  effects  for  payment  of  his  debts  are  in  Orkney,  as  well  as 
the  documents  and  vouchers  by  which  he  may  resist  the  demand 
made  against  him.  The  Court  of  Session  Act,  on  the  other 
hand,  however,  enacts,  that  all  summonses  before  the  Court  of 
Session  may  proceed  on  fourteen  days'  warning,   ^  where  the 
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defender  is  within  Scotland  ;*  which  would  rather  seem  to  au- 
thorize a  citation  to  be  given  to  an  inhabitant  of  Orkney  or 
Shetknd,  who  happens  to  be  in  Scotland,  on  the  short  inducioB 
of  fourteen  days.  It  has  also  been  decided,  in  the  case  of  an 
inhabitant  of  Shetland,  who  had  been  there  apprdended  on  a 
criminal  charge,  and  brought  as  a  prisoner  to  Edinburgh,  where 
shortly  aftennuxlB  he  was  personally  served  with  criminal  letters, 
that  he  was  not  entitled  to  the  long  indudcB  allowed  by  the  Act 
1685,  c.  43,  to  the  inhabitants  of  Orkney  and  Shetland,  but 
only  to  the  ordinary  inducicB  of  fifteen  days.^  In  the  absence, 
however,  of  an  express  decision,  the  safe  course  will  be,  to  draw 
the  will  so  as  to  authorize  citation  of  a  party  so  situated  on  the 
long  inducue  of  twenty«one  days. 

It  is  now  competent  to  insert  also  in  the  will  of  the  sum- 
mons a  warrant  to  arrest.'  This  part  of  the  will,  when  inserted, 
is  in  these  terms : — ^  Attour,  that  in  the  meantime  ye  lawfully 
fence  and  arrest  all  and  sundry  the  whole  readiest  moveable 
goods  and  gear,  debts  and  sums  of  money,  and  other  moveable 
effects  belonging  or  addebted  to  the  said  defender,  wherever  or 
in  whose  hands  Soever  the  same  may  be  found,  all  to  remain 
under  sure  fence  and  arrestment,  aye  and  until  sufficient  caution 
and  surety  be  found  acted  in  the  books  of  our  Council  and 
Session  that  the  same  shall  be  made  forthcoming  to  the  pursuer, 
as  accords  of  law.'  This  part  of  the  warrant  will  be  more 
fully  explained  in  a  subsequent  chapter. 

At  the  end  of  the  will,  are  the  invariable  words  of  style  of 
all  signet  letters,  pointing  out  that  the  letters  are  the  warrant  of 
the  messenger  to  act,  and  directing  him  to  return  them  to  the 
bearer,  duly  executed  and  indorsed : — *  According  to  justice,  as 
ye  wiU  answer  to  us  thereupon,  which  to  do  we  commit  to  you, 
conjunctly  and  severally,  full  power  by  these  our  letters,  de- 
livering them  by  you  duly  executed  and  indorsed  again  to  the 
bearer.' 

6.  The  Signet  and  Date* — *  Given  under  our  signet,  at 
Edinburgh,  the  day  of  in  the 

year  of  our  reign.'  The  date  of  tibe  summons  is  the  date  of 
signeting,  and  no  summons  passing  the  signet  shall  bear  any 
other  date.^ 

*  James  Arena,  July  26,  1844,  II.  Brown,  264. 

*  1  and  2  Vict.,  c.  114,  §  17.  »  13  and  14  Vict.,  c.  36,  §  18. 
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In  the  case  of  summonses  before  the  Court  of  Session,  the 
warrant  formerly  was  in  all  cases  the  King's  signet ;  but  the 
Act  1  Gul.  iy.y  c.  69,  §  40,  declared,  ^  Summonses  in  maritime 
and  consistorial  causes,  instituted  in  the  Court  of  Session,  shall 
be  signed  by  one  of  the  principal  or  depute  clerks  of  Session, 
and  that  it  shall  not  be  necessary  that  any  such  summons  should 
pass  the  signet.'  This  regulation  at  one  time  created  much  con- 
fusion ;  and  actions  in  Admiralty  cases  having  been  dismissed 
in  consequence  of  being  signeted,  and  not  signed  by  a  clerk,^  it 
was  enacted,  that  ^summonses  in  Admiralty  cases  may  be  raised, 
and  pass  under  the  signet,  in  like  manner  as  other  summonses 
before  the  Court  of  Session  now  do.'*  And  by  13  and  14  Vict., 
c.  36,  §  15,  it  is  enacted,  that  ^  all  summonses  in  consistorial  or 
other  causes,  which  are,  at  the  passing  of  this  Act,  required  to 
be  signed  by  a  clerk  of  the  Court  of  Session,  may  be  signed 
either  by  such  clerk  or  by  a  writer  to  her  Majesty's  signet; 
and  the  signature  of  such  writer  to  her  Majesty's  signet  shall 
be  in  all  respects  equivalent  to  the  signature  of  such  clerk.' 
There  are,  therefore,  now  two  situations  in  which  a  summons  may 
be : — 1.  In  an  ordinary  action,  the  signet  is  the  only  warrant 
of  citation.  2.  In  Admiralty  and  consistorial  cases,  the  warrant 
of  citation  is  either  the  signet  or  the  signature  of  one  of  the 
principal  or  depute  clerks  of  Session.  The  universal  practice  is 
for  every  summons  to  be  signed  by  a  writer  to  the  signet,  as 
well  as  signeted, — a  practice  which,  of  course,  meets  every  case, 
and  obviates  the  necessity  of  distinguishing  (what  is  not  always 
clear)  whether  or  not  a  summons  is  to  be  held  of  a  maritime  or 
consistorial  nature. 

7.  The  Signature  of  a  Writer  to  the  Signet. — This  is  now,  in 
the  case  of  all  summonses  before  the  Court  of  Session,  the  war- 
rant to  the  keeper  of  the  signet  for  adhibiting  it  to  the  writ.  It 
is  no  longer  necessary  that  any  summons  before  the  Court  of 
Session  shall  proceed  upon  a  bill.'  This,  as  has  been  said,  was 
formerly  necessary  in  summonses  raised  on  the  short  inductee.  It 
was  also  formerly  necessary  in  summonses  of  adjudication,  rank- 
ing and  sale,  reduction,  reduction  improbation,  declarator  of  f  rau- 

1  Gavin  and  Son,  19  Dec.  1835,  XIV.  S.  187.  See  Buxton,  16  Jao. 
1846,  VII.  D.  1063. 

•  1  and  2  Vict.,  c.  118,  §  29. 

»  10  and  11  Vict.,  c.  48,  §  17  ;  and  13  and  14  Vict.,  c.  36,  §  18. 
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dulent  bankruptcy,  and,  in  genera],  all  summonses  inquiring  the 
concurrence  of  her  Majesty's  advocate,  in  summonses  for  inter- 
rupting the  prescription  of  real  rights,  and  in  declarators  of 
ukimus  hceres,  or  of  bastardy,  or  of  single  or  liferent  escheat.' 
These  are  now,  therefore,  'raised  like  ordinary  summonses.* 
Teind  summonses  require  the  signature  of  the  Clerk  of  Teinds.' 

§  2.  Custody  of  the  Warrant. 

Summonses,  as  well  as  other  writs  passing  under  the  signet, 
are  addressed  to  messengers-at-arms,  and  can  be  executed  by 
them  alone  ;*  but  in  very  particular  cases  the  Court  will  autho- 
rize sheriff  officers  to  execute  such  writs.*  Such  a  warrant,  how- 
ever, being  an  exercise  of  the  nobiU  offidum  of  the  Court,  must 
be  signed  in  the  Inner  House.®  Although  warrant  has  thus 
been  granted  to  serve  a  summons  in  Orkney  by  a  sheriff  officer, 
there  being  no  messenger-at-arms  within  the  county,  the  Court 
refused  to  grant  warrant  to  serve  execution  in  like  manner  fol- 
lowing a  decree  of  the  Court.^ 

Before  executing  a  summons,  it  ought  to  be  examined,  both 
by  the  agent  and  messenger,  to  see  that  no  material  part  of  it 
is  written  on  erasures,  and  that  no  words  have  been  deleted 
without  being  specially  noticed  in  the  docquet  by  the  person 
who  signs  it. 

The  principal,  or  signeted  summons,  b  the  warrant  to  the 
messenger  to  act ;  and  therefore  ought  to  be  in  his  possession 
when  he  serves  the  copy  libel  and  the  citation  on  the  defender. 
The  law  presumes  that  this  is  the  fact,  and  the  messenger  may 
refuse  to  show  the  summons  to  third  parties,  not  defenders  ;^  but 

*  Jut.  Styles,  vol.  III.,  p.  8. 

«  In  Schedule  A  to  the  Court  of  Seasion  Act,  13  and  14  Vict.,  c.  36,  the 
direction  is  given  for  both  summons  and  condescendence,  with  note  of  pleas 
in  law,  to  be  signed  on  each  page  by  a  writer  to  the  signet.  An  omission, 
however,  by  a  writer  to  the  signet  to  sign  one  page  of  a  condescendence 
has  been  held  not  fatal  to  the  summons.  Robinson^  etc.,  v.  Wittenberg^  Dec. 
15,  1860,  28  D.,  p.  181,  No.  34. 

»  Mathesm,  1st  Div.,  1  Feb.  1862. 

*  1672,  c.  6,  and  1693,  c.  12.  «  Mitchell,  10  June  1764,  M.  7865. 
«  Cooper,  petitioner,  July  15,  1854,  XVI.  D.  1104. 

^  Mmer'9  Trustees,  petitioners,  Dec.  6,  1856,  XIX.  D.  139. 

«  Lermont  v.  Gordfm,  11  July  1699,  Fount.  M.  3096.    See  also  M.  3686. 
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it  may  be  inferred  from  the  case  of  Lermont  (11  July  1699, 
M.  3096)9  that  if  the  defender  had  demanded  exhibition  of  it, 
and  the  messenger  had  not  complied  with  his  request,  the  execu- 
tion would  not  have  been  sustained.  In  criminal  proceedings, 
the  officer  was  formerly  required  in  practice  to  be  in  possession 
of  the  warrant,  not  only  when  he  apprehended  the  party,  but 
when  he  served  the  libel ;  but  in  the  latter  case,  this  has  been 
declared  by  statute  to  be  unnecessary.^  In  the  execution  of 
letters  of  poinding  and  caption,  it  has  been  held  that  the  mes- 
senger must  be  in  possession  of  the  warrant  f  and,  as  a  general 
rule,  it  has  been  laid  down,  that  to  entitle  an  officer  to  act,  he 
must  have  a  warrant,  and  make  the  party  understand  that  he 
has  it ;  but  he  is  not  bound  to  give  it  up. 

§  3.  General  Requisites  of  Citation, 

The  first  act  to  be  performed  by  the  messenger,  on  the  sum- 
mons being  put  into  his  hands,  is  the  due  citation  of  the  defender. 
As  the  requisites  for  the  due  performance  of  the  act  of  citation 
apply  equally  to  most  of  the  other  acts  of  an  officer  of  the  law, 
they  will  be  here  described  in  some  detail. 

1.  Witnesses. — ^All  writs  formerly  required  to  be  executed 
before  two  witnesses,  but  this  has  been  altered  by  statute ;  and 
now,  ^  extracts,  citations,  deliverances,  schedules,  and  executions 
may  be  either  printed  or  in  writing,  or  partly  both ;  and,  except 
in  the  case  of  poindings,  more  than  one  witness  shall  not  be  re- 
quired for  service  or  execution  thereof.'*  And  in  a  more  recent 
statute  this  provision  is  recited,  and  it  is  enacted,  'that  the 
enactment  herein  before  recited  does  and  shall  apply  to  all  cita- 
tions on  all  summonses,  and  to  all  cases  whatever  of  services 
and  execution ;  and  that  more  than  one  witness  is  not  and  shall 
not  be  required  for  service  or  execution  in  any  case,  excepting 
only  in  cases  of  poinding  as  aforesaid.'^  The  witness  must 
be  a  male  beyond  the  age  of  puberty  ;^  although  in  two  cases  a 

*  9  Geo.  IV.,  c.  37.     See  infra.  «  IT.  Hume,  391. 
»  1  and  2  Vict,  c.  114,  §  32. 

*  9  and  10  Vict.,  c.  67,  §  1.  See  Calder  v.  Forbes,  Feb.  4, 1847,  IX.  D. 
592. 

«  Davidson,  Dec.  12,  1738,  M.  16899. 
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popily  minarennitate  proximusy  has  been  sustained  as  a  witness.^ 
Relationship  to  the  messenger,  or  to  either  of  the  parties, 
would  not,  it  is  thought,  disqualify  a  witness  any  more  than  it 
does  a  notary  public ;'  but  it  will  be  well  to  avoid  having  such 
a  witness.  A  messenger  ought  not  to  execute  any  writ  in  which 
he  is  personally  interested ;  as,  for  example,  diligence  on  a  bill  to 
which  he  is  a  party,  which  has  been  held  incompetent.'  Infancy, 
though  not  held  a  disqualification  to  a  witness  to  a  private  deed, 
because  he  is  called  by  the  subscribing  party,  who  is  therefore 
barred  from  stating  the  objection,  would  probably  be  a  good  ob- 
jection to  a  witness  to  an  execution.  Witnesses  labouring  under 
such  a  disqualification  should  therefore  be  avoided.  The  Act 
1686,  c.  4,  requires  all  executions  to  be  subscribed  by  the  exe- 
cutors and  witnesses,  under  pain  of  nullity ;  and  the  Act  1681, 
e.  5,  expressly  rentkrs  the  presence  of  witnesses  necessary  in 
diligence,  and  to  give  citations  the  effect  of  interrupting  pre- 
scription in  real  rights.  The  one  witness,  therefore,  still  required 
by  statute,  is  essential  to  a  valid  citation.  It  appears  that  mes- 
sengers have  sometimes  venture  to  execute,  not  only  sum- 
monses, but  diligence,  without  witnesses  being  present,  and  have 
afterwards  got  any  one  to  sign  the  execution.  But  this  is  an 
extremely  dangerous  practice,  of  which  we  have  a  strong  illus- 
tration in  a  case,^  where  a  summons,  which  had  been  executed 
personally,  and  of  which  the  defender  admitted  to  have  received 
a  copy,  was  not  sustained  to  the  effect  of  interrupting  prescrip- 
tion, because  the  witnesses  subscribing  the  execution  were  not 
present  when  the  citation  was  given.  Neither  is  a  general  prac- 
tice in  a  particular  Court  to  the  contrary  to  be  regarded.'  The 
case  of  Davidsonj  supra^  is  also  an  authority  on  this  point.^ 

2.  Mode  op  Service  or  the  Citation. — ^As  the  rules  of 
jurisdiction  have  already  been  considered,  it  will  be  easy  to 
avoid  confusion   between  a  question  of  jurisdiction   and  that 

»  H<me  V.  Home^  Nov.  1682,  M.  8906 ;  Duke  of  Queensherry  v.  Barker, 
July  7,  1810,  F.  C. 

'  See  Beid  v.  Gnndlay,  Nov.  19.  1830,  IX.  S.  31. 

»  Dalgleish  v.  Scott,  June  18,  1822,  I.  S.  544,  N.  E.  469.  See  ako 
Russel,  Nov.  27,  1827,  VI.  S.  133. 

*  Camphelh  v.  M'NeUl,  Jan.  18,  1799,  M.  11120. 
«  BaiUie,  March  2,  1799,  M.  11286. 

•  Davidson,  Dec.  12.  1738,  M.  16899. 
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of  the  valid  service  of  a  citation.  It  may  be  sufficient  to  repeat 
here,  that,  in  two  cases  of  jurisdiction — ^in  the  cases,  namely, 
where  it  is  founded  ratixme  contractus  and  rations  originis  (the 
party,  as  Karnes  has  it,  being  catched  within  the  territory) — ^per- 
sonal citation  of  the  defender,  present  within  the  territory,  has 
been  held  an  element  in  sustaining  the  jurisdiction.  In  all 
other  cases,  though  sometimes  depending  on  the  same  circum- 
stances, the  two  questions  are  totidly  independent  of  each  other ; 
though,  of  course,  if  the  jurisdiction  *be  not  sustained,  it  is  of 
little  moment  to  inquire  whether  the  service  of  citation  was 
regular. 

The  case  will  first  be  taken  where  the  defender  is  in  Scot- 
land. The  warrant  in  the  will  of  the  summons  will  be  to  cite 
the  defender  personally,  or  at  his  dwelling-place. 

(1.)  Personal  Citation. — ^Little  occurs  to  be  said  with  regard 
to  the  personal  citation.  A  citation  may  be  given  by  delivering 
the  schedule  of  citation  [or,  where  necessary,  as  afterwards  more 
fully  shown,  a  copy  of  the  summons,  with  schedule  of  citation 
annexed]  to  the  party  at  any  place,  in  the  street  or  in  the  sanc- 
tuary, etc.  If  he  will  not  receive  it,  the  messenger  ought  to 
mention  the  fact  in  his  execution,  and  the  refusal  is  no  objec- 
tion to  the  citation.^  Personal  citation,  properly  executed,  when 
the  defender  is  personally  subject  to  the  jurisdiction,  is  the  most 
unexceptionable,  if  there  be  any  doubt  about  the  residence  or 
proper  dwelling-place ;  and  indeed,  as  above  shown,  it  will,  in 
certain  circumstances,  be  an  element  towards  creating  the  juris- 
diction itself. 

In  general,  the  messenger  can  do  nothing  for  which  he  has 
not  an  express  warrant ;  yet,  in  the  case  of  summonses,  though 
it  may  be  otherwise  with  diligence,  a  warrant  to  cite  edictally 
has  been  held,  in  two  old  cases,  sufficient  to  authorize  a  personal 
citation  on  the  short  inducics  of  six  days — the  defender  being 
found  in  Scotland.*  It  is,  however,  easy  in  practice  to  obviate 
any  difficulty,  by  always  having  inserted  in  the  will  of  the  sum- 
nions  a  warrant  to  cite  personally. 

The  messenger  will  cite  the  defender,  not,  as  was  the  practice 
at  one  time,  to  compear  on  a  particular  day,  but  on  the  four- 

1  Stair,  IV.  38,  16. 

«  Kirk'conncl,  Feb.  2,  1628,  M.  8682  ;  Cochrane,  June  12,  1705,  M. 
368C. 
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teenth  day  after  the  date  of  citation,  or  on  such  shorter  inducice 
as  the  will  direct^.^ 

(2.)  Citation  at  the  Dwelling^lace. — ^This  method  of  citation 
is  regulated  by  the  Act  1540,  c.  75,  which  runs  as  follows : — 

^  Item,  for  eschewing  of  greate  inconvenientes  and  fraude, 
done  to  Our  Soveraine  Lordis  Lieges,  be  summounding  of  them 
at  their  dwelling  places,  and  oft-times  falslie,  and  gettis  never 
knawledge  thereof:  It  is  statute  and  ordained,  that  in  times 
cumming,  quhair  ony  Officiar  or  Schireffe  in  that  parte,  passis 
at  commando  of  the  Kingis  letters,  or  the  Schireffes,  Stewardes, 
Barronnes,  or  Baillies  precept,  to  summounde  onie  partie,  gif 
they  cannot  apprehende  them  personallie,  they  sail  passe  to  the 
zett  or  dure  of  the  principal  dwelling  place,  quhair  the  person 
to  be  summounde  dweliis,  and  hes  their  actuall  residence  for  the 
time,  and  there  sail  desire  to  have  entresse,  quhUk  gif  it  be 
granted,  they  sail  first  schaw  the  cause  of  their  cumming :  And 
gif  they  cannot  get  the  partie  personallie,  they  sail  schaw  their 
letters  or  precept  before  the  servandes  of  the  house,  or  uther 
famous  witnesse,  and  sail  execute  their  offices  and  charge,  and 
thereafter  sail  offer  the  copie  of  the  saidis  letters  or  precept  to 
ony  of  the  servands,  quhilk  gif  they  refuse  to  do,  that  they  affix 
the  samin  upon  the  zett  or  dure,  of  the  persones  summound : 
And  sik-like,  gif  they  get  na  entresse,  they  first  knockand  at 
the  dure  sex  knockes,  they  sail  execute  their  office  before  famous 
witnesse,  at  the  said  house  and  dwelling  place,  and  afiixe  the 
copy  upon  the  zett  or  dure  thereof,  as  said  is,  qnhilk  saU  be 
leiffnll  and  sufficient  summounding  and  delivering  of  the  copie, 
and  the  partie,  nor  Officiar  sail  not  be  halden  to  give  ony  uther 
copie,  hot  at  their  awin  pleasure.     And  everie  officiar  in  his  in- 
dorsation,  saU  make  mention  of  his  awin  execution,  in  maner 
foresaid.     And  the  partie  at  quhais  instance,  the  letter  or  pre- 
cept is  direct,  sail  pay  to  the  Officiar  executour  the  expenses  of 
the  copie  affixed,  as  said  is :  And  sail  be  taxed  and  given  againe 
to  him,  at  the  giving  of  the  decreet  or  sentence,  gif  he  happenis 
to  obteine :  And  gif  the  Officiar  beis  f oundin  culpable  in  the 
execation  of  his  office,  he  sail  be  put  in  our  Soveraine  Lordis 
prison,  and  punished  in  his  person  and  gudes,  at  the  Kingis 
Grace  will.' 

This  method  of  citation  is  only  allowed  ^gif  they  cannot 
*  Act  of  Sederunt,  July  8,  1831 ;  13  and  14  Vict.,  c.  36,  §  21. 
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apprehead  them  personallie ;'  and,  accordingly,  a  citation  was 
fonnd  null  where  the  copy  was  left  (as  the  execution  bore)  with 
the  servant,  where  the  party  lodged  in  Edinburgh,  in  the  morn- 
ing when  he  was  asleep  in  bed,  as  the  servant  declared.^ 

The  Act  next  enads ;  'They  sail  passe  to  the  zett  or  dure 
of  the  principal  dwelling  place,  quhair  the  person  to  be  sum- 
mounde  dwellis,  and  has  their  actual  residence  for  the  time.' 

On  the  question  as  to. what  is  the  dwelling-place  where  citar 
tion  may  be  left,  it  has  been  decided,  in  the  case  of  a  person 
who  has  more  than  one  residence  at  different  places,  plenished 
and  occupied  by  servants,  that  a  citation  left  at  one  of  them 
will  be  good,  though  the  party  be  at  the  time  actually  residing 
at  another.'  But  this  must  depend  on  circumstances,  and  the 
nature  of  the  occupation ;  and  in  the  case  of  Gordon  v.  Sir 
Alexander  Campbellj  where  the  defender  was  an  advocate,  who 
had  hired  a  house  in  Edinburgh  for  the  winter  imtil  Whitsun- 
day, the  citation  was  found  null,  having  been  executed  at  the 
house  in  Edinburgh  in  April,  during  the  spring  vacation,  when 
he  had  gone  with  his  family  to  reside  at  his  house  in  the 
country.' 

Where  the  defender's  residence  is  not  his  own  proper  dwell- 
ing-house, a  rule  appears  to  have  obtained  in  practice  similar  to 
the  rule  for  founding  jurisdiction,  namely,  that  a  citation  as  at 
the  dwelling-place  is  good  at  a  place  where  the  defender  has 
continuously  resided  for  forty  days  previously.  This  was  sus- 
tained, in  the  case  of  residence  at  the  house  of  a  friend,  in  the 
case  of  Bailliey  22  December  1710  ;^  and,  in  the  case  of  resi- 
dence in  lodgings  for  forty  days,  in  the  case  of  Calder  v.  Wood, 
Jan.  19,  1798,^  though  he  had  quitted  the  lodgings  in  Glasgow 

^  Alexander  Bruce  v.  Sir  James  Hall  of  Dunglas  and  others,  July  IS, 
1708,  M.  8696. 

«  M'Culloch  v.  Gordon^  Feb.  11,  1674,  M.  3701 ;  Irvine  of  Kincoussie 
V.  Deuchar  of  Comrie,  Mar.  13,  1707,  M.  3703  ;  Douglas  and  Heron  y. 
Armstrong,  Nov.  23,  1779,  M.  3700 ;  Home  y.  Creditors  of  Lady  Eceles, 
July  30,  1726,  M.  3704  ;  Spottiswoode  v.  Morrison,  16  July  1701,  M.  4790 ; 
Scott  v.  Carnegie,  3  June  1826,  IV.  S.  667,  N.  E.  674. 

«  Gordon  v.  Sir  Alexander  Campbell,  Dec.  30,  1702,  M.  3702. 

*  William  BaUlie  of  Lamington  v.  Alexander  Menzies  of  CulteraUers, 
Dec.  22,  1710,  M.  3704,  No.  32,  voce  Execution. 

«  Calder  v.  Wood,  19  Jan.  1798,  M.  2260.  See  Calder  v.  Wood,  No. 
66,  p.  124,  voce  Execution. 
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two  or  tliree  days  before  the  execation,  and  was  then  in  Edin- 
burgh^ on  his  way  to  England. 

When  a  person  has  set  up  an  establishment  in  a  house  in 
which  he  lives  with  his  family  and  servants,  of  course  there  can 
be  no  question  about  there  being  a  proper  dwelling-house  where 
citation  can  be  left  for  him.  On  the  question  of  what  circum- 
stances short  of  this  will  establish  a  dwelling-place  where  cita- 
tion may  be  left,  it  may  be  some  guide  to  refer  to  the  following 
cases,  in  which  the  citations  have  been  sustained. 

The  former  Bankrupt  Statute,  2  and  3  Vict.,  c.  41,  §  15,  re- 
quires that  the  citation  shall  be  left  at  the  debtor^s  dwelling- 
house  or  place  of  business,  so  that,  with  the  exception  of  the 
'place  of  bmmess,'  the  requirement  is  nearly  the  same  as  that 
of  the  general  Act  of  1540.  A  debtor  was  held  well  cited  under 
the  statute  *by  leaving' — as  the  execution  bore— *  said  copy  of 
certified  copy  of  petition,  and  deliverance,  and  certificate,  with 
short  copy  of  service  and  citation  subjoined,  for  the  said  John 
M'Callum,  with  his  father,  withm  his  said  father's  dweUing-house 
in  Newburgh,  with  whom  he  lives  and  resides  when  not  at  sea, 
to  be  given  to  him,  because  I  could  not  find  himself  personally.'^ 

And  in  a  case  where  a  party  accepted  a  bill,  payable  at  a 
bank  in  Aberdeen,  and  addressed  to  him  as  shipowner  there,  in 
the  diligence  following  upon  the  bill,  a  charge  was  found  validly 
executed  by  leaving  it  at  his  father's  house  in  Aberdeen.^  It 
will  be  observed  that,  in  these  questions,  what  holds  good  in 
diligence  will  do  so,  a  foHioriy  in  ordinary  citation  on  a  sum- 
mons. 

When  a  person  has  an  established  dwelling-place  occupied 
by  his  family  and  servants,  personal  absence,  even  for  a  con- 
siderable period,  if  of  a  temporary  character,  will  be  no  bar  to 
the  validity  of  a  citation  at  the  dwelling-place.  This  was  held, 
even  in  the  case  of  a  charge  on  letters  of  homing,  against  a  per- 
son personally  absent  for  more  than  six  months,  but  who  in  his 
note  of  suspension  designed  himself  ^  of  Malta  House,  Stock- 
bridge,'  the  place  where  the  charge  was  left,  and  where  his  wife 
and  part  of  his  family  continued  to  reside.' 

And  in  an  action  of  damages  for  wrongous  ejectment,  where 

»  Broum  v.  APCaUum,  Fob.  14,  1845,  VII.  D.  423. 

2  BaUinten  v.  Connon,  Nov.  20,  1862,  XV.  D.,  p.  36. 

»  Fraur  v.  Reid,  June  21,  1821,  1  S.  76  (N.  E.  77),  XX.  F.  C.  403. 
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the  petition  and  warrant  of  ejectment  had  been  served  by  leav- 
ing a  copy  under  the  door  of  a  house  in  which  the  party  had 
previously  resided,  but  which  she  had  left  for  about  two  months, 
it  appeared  on  the  trial  that  her  absence  had  been  due  to  a 
temporary  canse,  namely,  some  requisite  repairs,  that  she  had 
taken  the  house  on  till  the  ensuing  Whitsunday,  and  that  the 
copy  of  the  petition  had  reached  her  the  day  after,  and  she  was 
not  proved  to  have  entered  to  dwell  and  possess  anywhere  else  ;* 
the  Lord  President  ruled  that  the  petition  had  been  didy 
served. 

The  place  for  leaving  citation  must  be  a  proper  dwelling- 
house  ;  no  place  of  business,  however  near,  if  not  actually  the 
dwelling-place  of  the  party,  can  be  viewed  in  the  same  light. 
Execution  at  the  party's  shop,  separate  from  the  dwelling-place, 
cannot  be  sustained  ;^  nor  at  a  merchant's  coimting-house ;'  nor 
at  a  writing-chamber,  not  communicating  with  the  defender's 
house.* 

The  counting-house  or  place  of  business  is,  however,  the 
proper  place  for  leaving  citation  for  a  company  itself,  as  a  com- 
pany ;  for  the  fictitious  person,  the  company,  possesses  a  domicile 
and  forum  exactly  as  an  individual,  and  these  are  where  the 
business  is  carried  on.  But  the  method  of  citation  when  the 
summons  is  against  a  business  company,  will  be  considered  more 
in  detail  afterwards. 

The  statute  then  proceeds,  that  the  officer  shall  ^  then  desire 
to  have  entresse,  quhilk  gif  it  be  granted  they  shall  first  schaw 
the  cause  of  their  cumming ;  and  gif  they  cannot  get  the  partie 
personallie,  they  shall  schaw  their  letters  or  precept  before  the 
servandes  of  the  house,  or  uther  famous  witnesse,  and  sail 
execute  their  offices  and  charge,  and  thereafter  sail  offer  the 
copie  of  the  saidis  letters  or  percept  to  ony  of  the  servands, 
quhilk  gif  they  refuse  to  do,  that  they  affix  the  samin  upon  the 
zett  or  dure  of  the  persones  summound.' 

If  the  messenger  be  admitted  to  the  house,  he  ought  to  ask 
for  the  defender ;  and  if  he  is  at  home,  insist  on  seeing  him,  so 

1  Thompson  v.  Handyside,  Jury  Court,  Dec.  27,  1888,  XII.  S.,  p.  667. 

*  Anderson  v.  Anderson^ s  Tenants^  1  Feb.  1684,  M.  3696. 

^  Fraser,  Reid^  and  Sons^  14  Jan.  1795,  M.  8706,  Bell's  Cases ;  Sharp  v. 
McLean's  Trustees,  21  Feb.  1822,  I.  S.  887  (N.  E.  814). 

*  NUhet  V.  M'Lelland,  Jan.  1686,  M.  8696. 


EDICTAL  CITATION.  2  9 

that  he  may  execute  his  warrant  personally  if  possible.^  If  he 
cannot  ^  get  the  party  personallie/  it  would  seem  to  be  enough 
that  he  deliver  the  copy  to  the  defender's  servant,  wife,  or 
other  person  within  the  dwelling-house/  and  that  he  need  not 
now  show  the  principal  writ,  as  required  by  the  Act.  It  is 
scarcely  necessary,  perhaps,  to  remark,  that  the  delivery  of  the 
copy  to  the  servant  or  wife  elsewhere  than  at  the  dwellings 
house  would  not  be  good  citation.'  If  the  servant  will  not  re- 
ceive the  copy,  it  is  then  to  be  affixed  on  the  most  patent  door 
of  the  house. 

The  Act  then  provides  for  the  case  where  entrance  cannot 
be  obtained.  In  this  case  the  messenger,  after  giving  six  knocks, 
affixes  a  copy  on  the  door,  or,  as  is  commonly  done  in  practice, 
stuffs  it  into  the  keyhole.  The  six  knocks  being,  in  the  case  of 
admittance  not  being  obtsdned,  expressly  required  by  the  statute, 
the  want  of  them  has  been  held  a  nullity  in  the  execution  of  an 
irihibition,^  admittance  not  being  obtained.  And  although  in 
the  case  of  an  ordinary  summons  the  essential  forms  are  more 
safely  omitted,  as  such  objections  may  be  waived  without  loss  to 
either  party,  still  it  is  always  safest  rigidly  to  adhere  to  them ; 
and  when  the  proceedings  which  follow  are  in  absence,  these 
forms  may  be  of  as  great  importance  as  in  the  case  of  diligence.' 

It  is  always  well  to  remember,  in  all  cases  where  the  resi- 
dence of  the  defender  is  doubtful,  that  if  it  is  possible  to  find 
the  defender  within  the  jurisdiction,  the  best  course  is  to  give 
him  a  personal  citation,  which  will  be  unexceptionable ;  for  in 
all  cases  in  which  he  is  subject  to  the  jurisdiction  (without  which 
there  could  be  no  process  at  all),  it  will  be  found  impossible  to 
object  to  such  a  citation. 

(3.)  Edictal  Citation, — If  the  defender  can  neither  be  person- 
ally found  within  the  territory,  nor  has  a  dwelling-house  within 
the  territory  where  citation  may  be  left  for  him,  the  law  pro- 
vides special  means  for  compelling  him  to  answer  to  the  sum- 

^  See  the  case  of  Bruce^  supra^  M.  3696.  See  also  a  case  quoted  in 
Shand's  Practice,  p.  242,  Mnnro  and  Grant  v.  APTier. 

*  A,  v,  B.  {Lord  Kintore  v.  Low's  Trustees),  Jan.  28, 1834,  XII.  S.  347, 
IX.  F.  209. 

«  Countess  of  Cassilis,  11  Dec.  1679,  M.  3696,  III.  Supp.  315 ;  Nishet^ 
30  July  1736,  £lchie8,  Executions,  No.  2. 

♦  DuffofDrumuir  v.  Gordon  ofAchintoul,  June  12,  1707,  M.  3775. 
^  Enk.  Inst.  II.  5,  55  ;  Stair,  III.  3,  3,  4. 
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mons.  When  the  defender  is  furth  of  Scotland,  this  is  by 
warrant  to  die  edictally.  When  he  is  within  Scotland,  but 
not  within  the  particular  jurisdiction,  the  former  method  was  by 
letters  of  supplement,  now  superseded  by  a  statutory  method. 
The  latter  case  will  fall  to  be  treated  when  we  come  to  Inferior 
Courts.^  Both  kinds  of  warrants  have  been  competently  granted 
only  by  the  Supreme  Court,  as  the  commune  forum  of  all  Scots- 
men. 

The  warrant  to  cite  edictally  may  either  be  contained  in  the 
will  of  a  summons  passing  the  signet,  or  it  may  be  obtained  by 
special  application  to  the  Bill  Chamber.  Edictal  citations 
against  persons  furth  of  Scotland  have  been  in  use  for  upwards 
of  200  years,  and  were  introduced  about  the  end  of  the  sixteenth 
century.  The  warrant  for  it  has  always  been  peculiar  to  the 
Courts  of  Session,  Justiciary,  Admiralty,  and  the  Commissary 
Court.  As  a  messenger  can  do  nothing  without  a  warrant,  it 
would  appear  that  an  edictal  citation  for  which  there  was  no 
authority  in  the  summons  would  not  be  sustained.*  A  simUar 
doctrine  has  been  held  in  the  cases  of  an  intimation  of  an  as- 
signation '  and  of  incident  diligence,^  and  in  the  service  of  a 
petition  for  recal  of  an  inhibition.* 

The  places  at  which  edictal  citations  were  formerly  exe- 
cuted, were  the  market-cross  of  Edinburgh  and  pier  and  shore 
of  Leith.  The  form  of  edictal  citation  was  as  follows: — 
The  messenger,  with  a  witness,  went  to  the  market-cross,  etc. 
After  crying  three  oyesses,  he  read  the  summons  or  warrant ; 
and  he  affixed  a  copy  of  the  summons  and  short  copy  of  cita- 
tion (or  the  latter  alone,  in  cases  where  the  writ  did  not  require 
a  full  copy  for  execution)  to  the  market-cross.  The  first  change 
on  this  practice  was  made  by  the  Act  6  Geo.  lY.,  c.  120.  By 
this  statute  (§  51),  all  citations  against  persons  furth  of  Scot- 
land were  directed  to  be  given  at  the  Eecord  Office  of  the  Keeper 
of  the  Records  of  the  Court  of  Session,  in  the  Begister  Hotise ; 
and  certain  regulations  were  made  for  recording  and  printing 

*  See  infra, 

*  Ferguson,  21  June  1672,  M.  3685  ;  Douglas,  Heron,  and  Co.,  21  Nov. 
1776,  V.  Sup.  880. 

»  Monteith  v.  Murray,  18  July  1677,  M.  3685. 

*  Muir,  28  Feb.  1629,  No.  3684. 

«  Miller,  petitioner,  Dec.  2,  1853,  No.  26. 
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a  list  of  them.  The  Act  1  and  2  Vict.,  c.  114,  §  18,  pro- 
vided a  similar  method  of  executing  the  service  of  an  arrestment 
in  the  hands  of  a  party  furth  of  Scotland,  which  up  to  this  time 
continued  to  be  made  at  the  market-cross  of  Edinburgh  and 
pier  and  shore  of  Leith.  After  the  offices  of  Keeper  of  the 
Records  of  the  Court  of  Session  and  of  Keeper  of  Edictal  Cita- 
tions were  conjoined,  by  the  Act  I  and  2  Vict.,  c.  118,  §  21, 
it  was  ordered  by  the  Act  of  Sederunt,  Dec.  24,  1838,  §  7, 
that  all  citations  against  persons  furth  of  Scotland  shall  be 
made  at  the  office  of  the  Keeper  of  Edictal  Citations,  notwith- 
standing the  Record  Office  of  the  Court  of  Session  being  men- 
tioned in  the  former  Acts ;  and  since  that  Act,  a  citation  left 
at  the  office  of  the  Keeper  of  the  Records  of  the  Court  of  Ses- 
sion would  be  inept.^ 

The  forms  of  citation,  however,  at  the  market-cross  and  pier 
and  shore  of  Leith  still  continued  to  be  exercised  in  processes  of 
ranking  and  sale,  and  other  processes  where  there  is  an  edictal 
citation  of  all  and  sundry,  or  of  the  lieges,  as  such  persons  do 
not  come  within  the  description  of  persons  furth  of  Scotland. 
But  by  the  Court  of  Session  Act,  13  and  14  Vict.,  c.  36,*  thes^ 
forms  are  abolished  altogether,  and  it  is  there  enacted,  'that 
the  subsisting  forms  of  edictal  citation,  charge,  publication,  cita- 
tion, and  service  at  the  market-cross  of  Edinburgh,  and  pier 
and  shore  of  Leith,  in  processes  of  ranking  and  sale,  and  in  all 
other  processes  and  proceedings  whatsoever,  and  also  the  sub- 
sisting forms  of  edictal  citations  of  the  minor^s  next  of  kin  at 
the  market-cross  of  the  comity  town  or  head  burgh  of  the  shire 
where  the  minor  has  his  lands  and  goods,  and  of  citation  of  the 
tutors  and  curators  of  minors  at  the  market-cross  of  the  county 
town  or  head  burgh  of  the  shire  of  the  minor's  residence,  sbaU 
cease  and  be  discontinued ;  and  in  lieu  thereof,  all  such  edictal 
citations,  charges,  publications,  citations,  and  services  shall  be 
done  and  performed  by  delivery  of  a  copy  thereof  at  the  office 
of  the  Keeper  of  Edictal  Citations  according  to  the  mode  estab- 
lished by  the  said  recited  Act  passed  in  the  sixth  year  of  the 
reign  of  his  late  Majesty  King  George  the  Fourth,  in  regard 
to  persons  furth  of  Scotland,  and  by  an  Act  of  Sederunt  of  the 
Court  of  Session  dated  the  twenty-fourth  day  of  December  one 

1  Stevenson  v.  Dunlop^  July  9, 1840,  II.  D.  1866. 
«  13  and  14  Vict.,  c.  36,  §  22  (1860). 
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thousand  eight  hundred  and  thirty-eight ; '  so  that  all  edictal 
citations,  services,  etc.,  are  now  made  in  the  waj  above  pointed 
out,  and  the  form  of  publication  at  the  market-cross  of  Edin- 
burgh, etc.,  is  a  mere  matter  of  history. 

Only  one  copy  of  a  writ  need  be  left  at  the  Register  House, 
however  numerous  the  parties  to  be  cited  or  charged  are,  pro- 
vided that  such  copy  bear  upon  its  face  that  it  is  delivered  for 
all  and  each  of  such  persons.  Care  must  therefore  be  taken 
that  all  the  parties  against  whom  a  stunmons  is  executed  edic- 
tally,  be  fully  set  forth  and  correctly  designed  in  the  copy  de- 
livered.^ 

By  6  Geo.  FV.,  c.  120,  §  53,  it  is  provided,  that  where  *  a 
person,  not  having  a  dwelling-house  in  Scotland  occupied  by 
his  family  and  servants,  shall  have  left  his  usual  place  of  resi- 
dence, and  have  been  therefrom  absent  during  the  space  of 
forty  days,  without  having  left  notice  where  he  is  to  be  found 
within  Scotland,  he  shall  be  held  to  be  absent  from  Scotland,' 
and  cited  edictally.'  It  has  been  found,  that  if  a  party  is  within 
Scotland,  no  edictal  citation  can  be  sustained,  though  he  may 
have  only  returned  for  a  few  days,  after  an  absence  of  some 
years.'  But  a  defender  was  not  allowed  to  state  the  objection 
where  he  was  a  domiciled  Englishman,  and  his  agent  had  con- 
cealed the  fact  of  his  coming  to  Scotland,  and  allowed  the  pur- 
suer to  proceed  in  error  for  about  five  months,  during  which 
time  he  might  have  lost  the  benefit  of  arrestments  used  on  the 
dependence.^  But  this  has  been  observed  to  be  a  very  special 
case,  and  the  Court  refused  to  extend  it  to  a  case  where  a  de- 
fender actually  in  Scotland  was  cited  edictally,  though  his 
father  and  brother,  who  were  co-defenders,  and  who  had  been 
regularly  cited,  had  refused  to  inform  the  pursuer  where  he  was 
to  be  f  ound.^ 

The  fact  of  a  defender  residing  abroad  may  have  another 

1  A.  S.,  11  July  1828,  §  22. 

'  See  also  A.  S.,  1805,  §  1 ;  and  on  this  subject  see  the  cases  Brown  v. 
BMlde,  Feb.  1,  1849,  XI.  D.  474 ;  CHhbes  v.  Ross,  July  15,  1851,  XIII. 
D.  1869. 

«  Little,  26  Jan.  1783,  M.  3700 ;  Lord  Cardross,  8  Dec.  1680,  II.  Supp. 
261. 

*  Sandbach  and  Co.  v.  J,  CaldweU,  Nov.  12,  1825,  IV.  S.  171. 

«  Robertson  v.  ArCuIloch,  June  10,  1886,  XIV.  S.  950.  Sec  also 
Buchanan  v.  Doumie,  18  Nov.  1837,  Jurist. 
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effect,  namely,  that  of  making  an  action  competent  in  the  Court 
of  Session,  which,  owing  to  the  value  of  the  cause  being  under 
L.25,  would  have  been  incompetent  there  otherwise.  It  is  held 
competent  to  the  Court  of  Session  in  this  case,  as  it  would  be 
so  in  no  other  Court ;  and  an  action  has  been  held  competent 
in  the  Court  of  Session,  though  for  a  sum  under  L.25,  which 
concluded  against  three  parties  as  jointly  and  severally  liable, 
one  of  them  having  gone  abroad,  and  being  cited  edictally.^ 

In  the  Conjugal  Rights  (Scotland)  Act,  1861,*  by  §  10  it  is 
enacted,  that  Mn  every  consistorial  action  the  summons  shall 
be  served  upon  the  defender  personally,  when  he  is  not  resident 
within  Scotland;  provided  always,  that  if  it  be  shown  to  the 
satisfaction  of  the  Court  that  the  defender  cannot  be  found, 
edictal  citation  shall  be  deemed  sufficient;  but  in  every  case 
where  the  citation  is  edictal,  the  pursuer  shall  also  serve  the 
summons  on  the  children  of  the  marriage,  if  any,  and  on  one  or 
more  of  the  next  of  kin  of  the  defender,  exclusive  of  the  children 
of  the  marriage,  when  the  said  children  and  next  of  kin  are 
known,  and  resident  within  the  United  Kingdom,  and  such 
children  and  next  of  kin,  whether  cited  or  so  resident  or  not, 
may  appear  and  state  defences  to  the  action.'^ 

Analogous  to  the  power  in  the  Supreme  Courts  to  grant 
warrant  for  edictal  citation,  is  a  power  to  dispense  with  citation 
in  some  special  cases  of  those  actions  where  citation  of  next  of 
kin  is  required  by  statute  1672,  c.  2.  Such  a  dispensation  must 
be  applied  for  by  petition,  which  must  be  given  in  to  the  Inner 
Honse,  and  printed,^  and  which  must  set  forth  the  special  cir- 
cumstances in  which  the  application  is  made.  In  an  action 
raised  by  tutors  and  curators  for  the  purpose  of  making  up  in- 
ventories, dispensation  has  been  granted  as  to  citing  next  of  kin 
on  the  mother*s  side,  there  being  none  resident  in  Scotland.^ 

1  Brown  v.  Hunter,  July  17,  1852.      «  24  and  26  Vict.,  c.  86,  §  10. 

*  It  has  been  always  required  by  the  Court,  that  in  proceBses  of  adher- 
ence and  aliment  at  the  instance  of  a  wife  against  her  husband  abroad,  the 
action  Bhould  be  personally  intimated  to  the  defender  before  proceeding  to 
decree.  On  the  former  practice,  see  Black,  Feb.  4,  1842,  lY.  D.  615 ; 
Smiih  V.  Smith,  Feb.  11,  1854,  XIV.  D.  544 ;  Tumbull  v.  Purves,  July  18, 
1840,  II.  D.  1468,  No.  267 ;  Herald  v.  Cowper,  Nov.  24,  1860,  XXIII. 

D.  68. 

*  Duihie,  Dec.  6,  1854,  XVII.  D.  143. 

«  Hobbs,  Jane  29,  1831,  IX.  Shaw,  p.  841. 

C 
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In  an  edict  for  choosing  cnrators,  raised  by  a  bastard  who 
had  neither  mother  nor  next  of  kin  on  the  mothei^s  side  resi- 
dent in  Scotland,  the  Court  dispensed  with  citation  of  next  of 
kin.^ 

§  4.  Service  on  a  Fictitious  Person. 

Having  considered  how  an  individual  may  be  efPectaally 
cited,  the  question  remains  regarding  the  due  citation  of  a 
fictitious  person,  such  as  a  company,  etc. 

1.  Citation  of  a  Company. — ^The  place  of  business  is 
the  proper  place  for  citing  a  company  as  a  company ;'  and  the 
citation  is  suflSciently  executed  by  leaving  a  copy  in  the  hands 
of  one  of  the  clerks  within  such  place  of  business.  And  tins 
place  of  business  may  be  a  branch  establishment  in  cases  where 
the  suit  relates  to  the  business  carried  on  by  that  branch.' 
When,  however,  the  partners  are  to  be  individually  cited,  the 
citations  must  be  given  either  personally,  or  at  their  respective 
dwelling-places.  A  citation  given  to  one  partner  will  not  sus- 
tain decree  against  another,  though  the  partner  dted  may  have 
compeared,  and  given  in  defences  for  himself  and  for  the 
other  partner,  if  without  authority.^ 

A  mercantile  company  may  sue  and  be  sued,  and,  conse- 
quently, is  well  cited  under  the  name  of  the  firm  by  which  it 
grants  obligations,  signs  bills,  etc.^  This  point  was  deliberately 
decided  by  an  unanimous  judgment  of  the  Court  of  Session,  in 
the  case  of  Forsyth  v.  Harcy  where  the  opinions  of  the  judges, 
especially  that  of  Lord  Medwyn,  fuUy  discuss  all  the  cases 
bearing  upon  the  point. 

The  following  case  depends  on  a  somewhat  similar  principle. 
The  firm  of  A.  L.  and  Son,  both  of  the  individual  partners  of 
which  were  domiciled  in  the  county  of  Edinburgh,  carried  on 
business  both  in  that  county  and  in  Haddington ;  in  which 
latter  county  a  small  shed  was  their  only  office, — ^their  principal 

1  Kyle,  June  15, 1861,  XXIII.  D.  1104,  No.  160,  and  cases  there  dted. 
«  Wordie,  Dec.  16,  1831,  X.  Shaw,  142. 

«  Bishop  ajid  Mandy.  v.  Mersey,  Feb.  19,  1830,  VIII.  Shaw,  p.  658  5 
Aberdeen  Eailway  Co.  v.  Ferrier,  Jan.  28,  1854,  XVI.  Dunlop,  422. 
*  Wordie  v.  Macdonald,  Dec.  15,  1881,  X.  Shaw,  142. 
»  Forsyth  v.  Hare  and  Co.,  Nov.  18,  1834,  XIII.  Shaw,  p.  42. 
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place  of  basiness  being  in  the  county  of  Edinburgh.  The  com- 
pany having  been  dissolved^  the  son  carried  on  business  in  the 
county  of  Haddington,  under  the  same  fimf,  without  giving 
notice  of  the  dissolution  of  the  partnership  to  the  parties  with 
whom  he  dealt.  In  an  action  in  the  Sheriff  Court  of  Hadding- 
ton, served  on  the  company  at  the  place  of  business  in  that 
county,  it  was  held,  that  the  son  was  barred,  personali  except 
tiane^  from  pleading  that  the  citation  was  inept  and  that  the 
Sheriff  had  no  jurisdiction,  on  the  statement  that  the  firm  was 
a  fictitious  one,  and  he  was  the  sole  partner,  and  domiciled  in 
the  county  of  Edinburgh.  This  judgment,  however,  was  par- 
ticularly guarded  from  applying  to  a  question  of  diligence,  or  a 
question  between  creditors.^ 

The  name  of  a  firm,  however,  which  is  a  mere  descriptive 
name,  indicative  of  the  nature  or  locality  of  the  company's 
business,  but  under  which  name  the  company  does  not  grant 
obligations,  is  in  a  different  position ;  and  a  company  is  not 
recognised  under  such  a  name  as  having  a  persona  standi  in 
judicio?  Nor  will  it  give  such  a  company  a  persona  standi^ 
though  the  descriptive  name  is  accompanied  by  the  name  of  an 
individual  as  agent  for y  and  for  behoof  of  the  company.' 

But  a  firm  under  such  a  descriptive  name^  along  with 
several  individuals  as  partners,  may  be  competently  called  as 
defenders  in  a  suit,  and  will  also  be  a  good  instance  to  pursue 
an  action ;  and  it  is  now  settled  that  the  names  of  three  indi- 

»  Young  v.  Livingston,  Mar.  13,  1860,  XXII.  D.  983,  No.  125. 

*  Culreach  Cotton  Co.,  puraners  and  advocators,  Nov.  27,  1822,  II.  S. 
41  (N.  E.). 

'  Kerr,  advocator  and  defender,  v.  Clyde  Shipping  Co.,  respondents 
and  puTSuers,  June  8, 1839,  I.  D.  901.  See  also  Fleeming  v.  BaUantyne, 
Dec.  12,  1840,  III.  D.  242  ;  James  Robertson  (manager  of  the  Slate  Works 
at  Eaadale),  pnrsaery  v.  Anderson,  June  4,  1841,  III.  D.  986 ;  London, 
Leith,  Edinburgh,  and  Glasgow  Shipping  Co.,  and  Wm.  Crichton,  agt.  (inf.), 
McMillan  and  M^Kellar,  advocators  and  pursuers,  v.  Duncan  APCuUoch, 
manager  or  agent  for  the  Highland  Distillery,  respondent  and  defender, 
Jan.  28,  1842,  lY.  D.  492.  The  action  was  held  incompetent  without  citing 
the  parties  who  were  proprietors  of  the  distillery.  (This  last  case  is  on 
the  ground  that,  where  a  party  has  acted  professedly  in  the  capacity  of 
agent,  a  petitory  action  against  him,  and  not  against  his  principal,  is  in- 
competent, as  decided  in  King  v.  Shirra,  Jan.  23,  1827,  Y.  S.  138 ;  Russel 
V.  BiPFarlane,  May  23,  1837,  XV.  S.  989;  and  Fleeming,  suspender,  v. 
BaUantyne,  charger,  Dec.  13,  1842,  Y.  D.  305.) 
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vidual  partners,  but  probably  no  fewer,  coapled  with  such  a 
descriptive  firm,  are  sufficient  to  give  it  a  penona  standi  at 
common  law  in  the  pursuit  or  defence  of  an  action.^  In  such 
a  case,  the  company  must  be  cited  at  the  place  of  business,  and 
the  partners  personally,  or  at  their  dwelling-places. 

In  the  case  of  Thompson  v.  Liddely  2  July  1812,  it  was 
held  competent  to  charge  the  individual  partners  of  a  company 
upon  letters  of  homing  directed  against  the  company  firm, — the 
letters  of  homing  proceeding  upon  the  registered  protest  of  a 
bill  which  had  been  signed  by  the  company  firm.  And  this 
decision  was  again  given  efifect  to  in  the  case  of  Wallace  v.  Plock 
Logan  and  Mandatory^  June  19,  1841,'  though  the  company 
was  a  foreign  one,  the  individual  charged  having  been  more 
than  forty  days  resident  in  Scotland  before  the  charge  was 
given.  And  in  Knox  v.  Martin^  Nov.  12, 1847  (No.  13),*  it  was 
held,  that  under  a  decree  against  a  company,  and  one  partner 
named,  it  is  competent  to  charge  another  partner  who  is  not 
specially  named  in  the  decree.^ 

But  though  a  partner  of  a  foreign  company  has  been  resi- 
dent in  this  country  for  more  than  forty  days,  the  company  is 
not  bound  by  the  citation  of  that  party  to  plead  to  the  merits  of 
an  action  of  constitution  in  Scotland,  when  ih&  proper  forum  of 
the  company  is  within  another  jurisdiction  abroad  ;^  and  the 
debt  not  being  constituted  against  the  company,  it  was  not  com- 
petent to  proceed  against  two  or  three  of  the  partners.® 

These  cases  seem  to  come  to  this,  that  in  order  to  recover  a 

^  Sea  Insurance  Co.^  W.  Braidwood^  their  manager,  and  three  direc- 
tors, Bospenders,  /.  Gavin  and  others^  chargers,  Feb.  17,  1827,  V.  S.  345  ; 
Commercial  Banking  Co.  of  Scotland  and  others^  indiyidnal  partners,  de- 
fenders and  appellanta,  July  28,  1828,  House  of  Lords,  III.  W.  and  S.  365 ; 
London,  Leith,  Edinburgh,  and  Glasgow  Shipping  Co,,  and  Wm.  Crichton, 
^  agent  therefor  in  Glasgow,  and  one  of  the  partners  thereof,*  advocators 
and  pursuers,  June  19,  1841,  III.  D.  1045 ;  National  Exchange  Co,  of 
Glasgow  and  others,  pursuers,  Dec.  5,  1848,  XI.  D.  179 ;  North  Britiii 
Banking  Co,,  etc.,  advocators  and  defenders,  June  8,  1850,  XII.  D.  966. 

«  III.  D.  1047.  »  X.  D.  50. 

*  See  also  Drew  v.  Lumsden  and  others,  Nov.  23,  1859,  XXII.  D.,  p.  3. 

*  Reid,  M^CoU,  and  Co,  v.  Douglas,  11  June  1814.  See  observations 
on  this  case  by  Lord  Cuninghame,  in  the  case  of  Ringej'  v.  ChurchhiU, 
Jan.  15,  1840,  II.  D.  327. 

«  And  by  Lord  Moncreiff,  in  Zuai  v.  APMurchy  (March  4,  1842),  IV. 
D.  876.     (See  also  Session  Papers,  No.  155.) 
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company  debt,  not  being  a  liqaid  obligation,  it  is  necessary  first 
to  constitute  it  as  a  debt  against  the  company  by  an  action  in 
which  the  company  is  properly  made  a  party,  as  above  described ; 
but  then,  armed  with  such  a  decree,  or  with  a  liquid  obligation 
of  the  company,  which  is  equivalent  to  a  decree,  it  is  competent 
to  enforce  it  severally  against  the  partners.  And  this  is  the 
practical  consequence  of  the  rule,  that  partners  are  bound  in 
9oUdum} 

2.  Citation  of  an  Incorporation. — ^An  incorporation  may 
be  dted,  when  the  representatives  are  met  together,  by  deliver- 
ing a  copy  to  the  preses,  for  himself  and  the  other  representa- 
tives, or  by  citing  each  of  the  representatives  in  common  form.' 
The  representatives  are  pointed  out  in  the  charter  of  erection ; 
and  when  a  corporation  is  authorized  to  sue  and  defend  by  a  mere 
descriptive  designation,  as  ^  governor  and  company,'  it  may  be 
cited  in  the  same  way.'  And  when  a  company  is  incorporated 
by  Act  of  Parliament  under  a  certain  title,  such  as  the  ^White- 
haven and  Fumess  Junction  Railway  Company,'  it  has  been 
decided  that  they  have  a  title  to  sue  under  the  name,  though 
the  power  to  sue  by  this  name  be  not  expressly  given  in  the 
Act^  (and,  no  doubt,  they  might  be  cited  as  above). 

In  actions  against  a  burgh,  it  is  usual  to  raise  the  action 
against  the  '  provost,  magistrates,  and  town  council,'  without 
specifying  the  names,  to  prevent  any  difficulty  arising  from  the 
death  of  any  of  the  members.'  If  not  cited  as  a  body  when 
met  together,  the  members  must  be  cited  individually,  their 
official  title  being  added  to  their  names;  and  the  execution 
against  the  members  must,  of  course,  specify  the  names  and 
designations  of  each  of  them  in  common  form.*  It  is  incompe- 
tent to  cite  the  office-bearers,  by  leaving  copies  for  them  at  the 
place  where  they  meet  to  transact  business,  when  they  are  not 
there  themselves.^    They  should  be  cited  either  personally  or 

I  Erek.  Inst.  II.  3,  74. 

*  DalrrpnpU  v.  Bertram^  23  June  1762,  M.  752. 

»  Murray  v.  York  Buildings  Co.,  Jan.  1733,  M.  3780. 

♦  Whitehaven  and  Fumess  Railway  Co.  v.  M'Fayden,  June  2,  1848, 
No.  167,  X,  D.  1127. 

•  LocJchart  v.  Magistrates  of  Lanark,  July  1762,  Kilk.  439,  M.  11993. 

•  VI.  BeU's  Styles,  10. 

'  Dalrymple  {Supr.\  23  June  1762,  M.  752. 
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at  their  dwelling-places,  if  tlie  citation  is  not  given  to  the 
provost,  magistrateS|  and  council,  as  a  body,  when  met  together. 
It  is  onlj  when  the  action  is  against  the  community  that  cita- 
tion can  be  given  to  the  council  in  a  body.  When  die  action  is 
against  one  part  of  the  councQ  at  the  instance  of  another,  each 
defender  must  be  particularly  dted.^ 

3.  Incorporate  and  Quasi-incorporate  Companies 
UNDER  General  Acts  of  Parliament. — Besides  the  case 
of  bodies  or  companies  incorporated  by  charter  or  special  Act 
of  Parliament,  there  are  statutes  which,  in  regard  to  certain 
classes  of  companies,  prescribe  the  instance  for  suing  and  being 
sued,  and  sometimes  a  method  for  due  citation. 

In  any  proceeding  under  the  Friendly  Societies  Acts  (namely, 
18  and  19  Vict.,  c.  63,  1855,  which  repeals  all  former  ones,  and 
21  and  82  Vict.,  c  101),  it  is  enacted  by  §  7  of  the  latter,  that 
it  shall  be  sufficient  to  make  the  secretary,  or  other  officer 
of  the  society  for  the  time  being,  the  defendant  in  such  pro- 
ceeding. This  refers  to  the  proceedings  described  in  §  40, 
44  of  the  first  Act,  and  5,  6  of  the  second.  But  with  re- 
gard to  actions  generally,  the  parties  to  sue  and  be  sued  are, 
by  §  19  of  the  first  Act,  the  trustees  of  the  society  appointed 
by  §  17. 

With  regard  to  industrial  and  provident  societies,  registered 
under  the  Act  (1852)  15  and  16  Vict.,  c.  31,  it  is  provided  by 
the  Act  amending  that  Act  (17  Vict.,  c  25,  1854),*  that  they 
shall  sue  and  be  sued  in  the  name  of  one  of  the  two  officers  for 
the  time  being,  appointed  (as  provided  in  §  2)  to  sue  and  be 
sued  on  behalf  of  such  society.  And  by  §  7  of  the  Act  1854 
it  is  enacted,  that  ^  in  all  cases  wherein  it  may  be  necessaiy  for 
any  person  to  serve  any  summons,  demand,  or  notice,  or  any 
writ  or  other  proceeding,  at  law  or  in  equity,  or  otherwise,  upon 
any  such  society,  service  thereof  respectively  on  the  secretaiy  of 
the  said  society,  or  by  leaving  the  same  at  the  head  office  for 

^  Pittentpeem  Election^  21  Jan.  1766,  Monboddo's  DeciaoDB.  With  re* 
gard  to  questioiiB  relating  to  particular  bodies,  aee  Convention  of  Roifol 
Burghs^  and  the  Common  Agent  and  Preses  of  the  Convention^  v.  Cunninghann, 
5  August  1842,  Bell,  p.  628 ;  University  of  Glasgow  v.  FacvUg  of  Physi- 
cians and  Surgeons^  7  August  1840,  1  Rob.  App.  397. 

'  See  abo  19  and  20  Yict.,  c.  40  (1856). 
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the  time  being  of  the  said  society,  or  in  case  such  secretary  shall 
not  be  found  or  known,  then  service  thereof  on  any  agent  or 
officer  employed  by  the  said  society,  or  by  leaving  the  same  at 
the  usual  place  of  abode  of  such  agent  or  officer,  shall  be 
deemed  good  and  sufficient  notice  of  the  «ame  respectively  on 
such  society.'^ 

A  building  association,  having  their  contract  registered  in 
the  books  of  the  burgh  or  Sheriff  Court,  under  Mr  Dunlop's 
Act  (18  and  19  Yict.,  c.  88,  §  3),  ^  to  facilitate  the  erection  of 
dwelling-houses  for  the  working  classes  in  Scotland,'  may  sue 
and  be  sued  in  the  name  or  title  of  the  association  set  forth  in 
the  contract.  -  No  method  of  citing  such  a  company  is  men- 
tioned ;  so,  it  is  presumed,  this  must  be  done  in  the  way  autho- 
rized by  common  law,  namely,  by  service  at  the  place  of  busi 
ness*  It  is  further  provided,  that  the  shareholders  or  members 
of  the  association  shall  be  liable  for  the  debts,  etc,  ^  to  the  ex- 
tent only  of  their  shares  in  the  capital  stock  of  the  association ; 
which  capital  stock,  with  the  dividends  allocated  to  the  share- 
holders or  members  which  may  be  at  the  time  unpaid,  shall 
be  alone  liable  for  the  debts  and  engagements  of  the  associa- 
tion/ It  is  presumed  that  this  implies  that  a  decree  against 
the  company  can  only  be  enforced  against  an  individual  partner 
to  the  extent  of  the  portion  of  his  shares  not  paid  up,  and 
that,  except  to  this  extent,  it  can  only  attach  the  company 
property. 

The  shareholders  of  a  joint  stock  company,  or  joint  stock 
banking  company,  registered  under  the  Joint  Stock  Companies 

^  The  statates  relating  to  these  societieB  are  attended  'with  some  oon- 
fasion.  The  first  statute  r^olating  them  is  the  15  and  16  Yict.,  c.  81 
(1852).  By  §  8  of  this  statute  it  is  enacted,  that  the  laws  relating  to 
friendly  societieB  are  to  be  applicable  to  them ;  and  no  such  society  shall 
be  considered  to  be  within  the  Joint  Stock  Companies  Act,  7  and  8  Yict., 
110.  Now  all  the  then  existing  laws  with  relation  to  friendly  societies  are, 
without  reservation,  repealed  by  the  Friendly  Societies  Act,  1855  (18  and 
19  Yict.,  c.  68,  1st  schedule).  Qu.  Are  the  provisions  of  the  new  Friendly 
Society  Act  to  apply  to  these  societies?  The  7  and  8  Yict.,  110,  is  also 
repealed  by  the  Joint  Stock  Companies  Act,  1856.  But  we  may  infer  that 
these  societies  are  still  out  of  the  operation  of  the  Joint  Stock  Companies 
Acts.  The  statutes  regulating  the  industrial  and  provident  societies,  leav- 
ing out  of  view  those  relating  to  friendly  societies,  of  which  it  is  perhaps 
best  to  oonader  them  indep^ident,  are, — 15  and  16  Yict.,  o.  81  (1852) ; 
17  Yict.,  c.  25  (1854X;  and  19  and  20  Yict.,  c.  40  (1856). 
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Acts,  1856/  1857,'  or  under  the  Joint  Stock  Banking  Com- 
panies Act,  1857,'  become,  upon  re^tration  (by  §  13  of  the 
Act  of  1856),  a  body  corporate,  by  the  name  prescribed  in  the 
memorandum  of  association.  The  consequence  of  this  enactment 
is,  of  course,  that  they  can  sue  and  be  sued  by  that  corporate 
title*  (thus  superseding  the  instance  which,  by  7  Geo.  IV.,  c.  67, 
was  prescribed  in  the  case  of  joint  stock  banking  companies).^ 
And,  as  will  presently  be  seen,  a  still  simpler  method  of  citing 
them  than  in  the  case  of  an  ordinary  incorporation,  is  provided 
by  the  same  statute.  The  fact  of  a  company  being  registered 
under  these  Acts,  would  probably  not  prevent  a  party  calling 
them  as  defenders  in  the  method  in  which  a  company  may  be 
called  at  common  law,  though  it  would  prevent  a  decree  against 
the  company  from  being  enforced  severally  against  the  partners.^ 

Insurance  companies  are  expressly  excepted  from  the  opera- 
tion of  the  Joint  Stock  Acts,  so  that  they  would  Have  to  be 
sued  and  cited  by  the  rules  by  which  a  company  is  sued  and 
cited  at  common  law,  as  above ;  unless  they  be  incorporated 
under  a  special  Act,  which  provides  a  different  method,  and 
without  which  a  decree  against  the  company  could  be  enforced 
severally  against  the  partners.  By  §  4  of  the  Joint  Stock  Com- 
panies Act'(19  and  20  Vict.,  c.  47),  if  more  than  twenty  persons 
carry  on  in  partnership  any  business,  with  a  few  exceptions, 
having  gain  for  its  object,  without  being  registered  as  a  company 
under  that  Act,  or  having  a  private  Act  of  Parliament,  they  do 
so  under  the  penalty  that  each  may  be  sued  for  the  whole  debts 
of  the  company,  without  calling  the  others. 

The  mode  of  service  of  process  upon  a  joint  stock  company 
registered  under  the  above  Acts,  is  provided  by  §  53  of  the  first 

*  19  and  20  Vict.,  c.  47  (14  July  1866). 

«  20  and  21  Vict.,  c.  14  (18  July  1857). 

3  20  and  21  Vict.,  c.  49  (17  Aug.  1857). 

^  A  bank  being  in  the  course  of  winding  up,  an  action  has  been  laid 
thus :  A.  B.  against  ^  the  Western  Bank  of  Scotland,  registered  under  the 
Joint  Stock  Banking  Companies  Act,  1857,  and  against  R.,  etc.,  liquida- 
tors, etc.* 

^  By  this  Act  such  companies  were  obliged,  under  a  heavy  penalty,  to 
make  an  annual  entry  at  the  Stamp  Office  of  the  name  and  abode  of  the 
officer  in  whose  name  the  company  were  to  sue  and  be  sued. 

^  See  North  British  Banking  Co,^  etc.,  advocators  and  defenders,  June 
8,  1850,  XII.  D.  966 ;  c.  f.  §  116  of  J.  S.  C.  Act,  1856. 


8EKVICE  ON  A  nCTITIOUS  PEB80N.  41 

Act,  19  and  20  Vict.,  c.  47.  This  section  provides,  that  *  any 
summons  or  notice  requiring  to  be  served  upon  the  company 
may,  except  in  cases  where  a  particular  mode  of  service  is 
directed,  be  served  by  leaving  the  same,  or  sending  it  through 
the  post,  addressed  to  tlie  company,  at  their  registered  office,  or 
by  giving  it  to  any  director,  secretary,  or  other  principal  officer 
of  the  company.'  And  §  54,  *  Notices  by  letter  shall  be  posted 
in  such  time  as  to  admit  of  the  letter  being  delivered  in  the  due 
course  of  delivery  within  the  period  (if  any)  prescribed  for  the 
giving  of  such  notice ;  and  in  proving  such  service,  it  shall  be 
sufficient  to  prove  that  such  notice  was  properly  directed,  and 
that  it  was  put  into  the  Post-office  at  such  time,  as  aforesaid.' 

By  8  Vict.,  c.  17  (An  Act  for  consolidating  in  one  Act 
certain  provisions  usually  inserted  in  Acts  with  respect  to  the 
constitution  of  Companies  incorporated  for  carrying  on  Under- 
takings of  a  Public  Nature  in  Scotland)^  in  §  137  it  is  provided, 
that  *  any  summons  or  notice,  or  any  writ  or  other  proceeding 
at  law  or  in  equity,  requiring  to  be  served  upon  the  company, 
may  be  served  by  the  same  being  left  at  or  transmitted  through 
the  post,  directed  to  the  principal  office  of  the  company,  or  one 
of  the  principal  offices  where  there  shall  be  more  than  one,  or 
being  given  personally  to  the  secretary,  or  in  case  there  be  no 
secretary,  then  by  being  given  to  any  one  director  of  the  com- 
pany.' It  has  been  decided,  that  the  citation  may  be  executed 
in  the  way  pointed  out  by  the  statute,  though  the  will  of  the 
summons,  directed  against  the  company  and  the  individual 
directors,  only  contain  the  ordinary  warrant,  to  *  lawfully  sum- 
mon, warn,  and  charge  the  said  defenders,  personaUy,  or  at  their 
respective  dweUing-places.'  * 

By  8  Vict.,  c.  19  (An  Act  for  consolidating  in  one  Act  cer- 
tain provisions  usually  inserted  in  Acts  authorizing  the  taking 
of  Lands  or  Undertakings  of  a  Public  Nature  in  Scotland),  in 
§  128  it  is  provided,  that  ^  any  simimons  or  notice,  or  any  writ 
or  other  proceeding  at  law  or  equity,  requiring  to  be  served 
upon  the  promoters  of  the  undertaking,  may  be  served  by  the 
same  being  left  at,  or  transmitted  through  the  post,  directed  to 
the  principal  office  of  the  promoters  of  the  undertaking,  or  one 

*  Stewart  v.  Scottish  Midland  Junction  Railway  Co,,  March  2,  1862,  14 
D.  694.  See  also  Glasgow^  Airdrie,  and  Monklands  Junction  Railway  Co, 
V.  Tennent,  Dec.  7, 1848,  11  D.  212., 
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of  the  principal  offices  where  there  shall  be  more  than  one,  or 
being  given  personally,  or  transmitted  through  the  post,  directed 
to  the  secretaxy,  or  in  case  there  be  no  secretaiy,  then  by  being 
given  to  the  solicitor  of  the  said  promoters.' 

By  17  and  18  Vict.,  c.  104  (An  Act  to  amend  and  con- 
solidate the  Laws  relating  to  Merchant  Shipping),  §  522,  it  is 
enacted,  that  ^  service  of  any  summons  or  other  matter  in  any 
legal  proceeding  onder  this  Act  shall  be  good  service,  if  made 
personally  on  the  person  to  be  served,  or  at  his  last  place  of 
abode,  or  if  made  by  leaving  such  summons  for  him  on  board 
any  ship  to  which  he  may  belong,  with  the  person  being  or  ap- 
pearing to  be  in  command  or  charge  of  such  ship.' 

4.  The  Crown  and  Officers  of  State. — ^When  the  action 
is  against  the  Crown,  as  in  an  action  for  valuation  of  teinds, where 
the  Crown  is  titular,  the  summons  was  formerly  laid  against 
the  Right  Honourable  the  Officers  of  State,  and  all  others 
representing  our  Majesty,  for  the  interest  of  the  Crown.^  The 
names  of  the  officers  of  state  need  not  be  mentioned  in  the 
summons  ;^  and  they  are  cited  by  an  edictal  citation  at  the  office 
of  the  Keeper  of  Edictal  Citations,  and  also  by  leaving  a  full  or 
short  copy,  as  the  case  may  require,  of  the  summons  with  a 
clerk  in  the  Exchequer  Chambers.  When  it  is  meant  to  attach 
any  property  in  the  hands  of  the  Crown,  as  by  adjudication  in 
implement  against  the  Bang  as  ultimus  hcsresy  it  is  usual  to  cite 
the  officers  of  state,  nominatim  et  separatiniy  by  citation  left  at 
the  Exchequer  Chambers.' 

Commisaioners  of  Woodsy  Forests^  etc. — "By  3  and  4  Will. 
IV.,  c.  69,  §  22,  it  is  enacted,  ^  that  it  shall  and  may  be  lawful 
for  the  said  Commissioners  of  his  Majesty's  Woods,  Forests, 
Land  Revenues,  Works,  and  Buildings,  to  sue  and  be  sued  in  any 
court  of  law  in  Scotland  in  the  name  of  his  Majesty's  Lord 
Advocate  of  Scotland  for  the  time  being ;  and  it  is  hereby  de- 
clared, that  service  of  any  legal  proceedings  upon  the  said  Lord 
Advocate,  and  an  intimation  of  such  service  to  the  said  Com- 
missioners, by  letter  addressed  to  the  First  Commissioner  of 
Woods,  Forests,  Land  Revenues,  Works,  and  Buildings,  London, 

1  Campbell  v.  Officers  of  Stale,  Oct.  9,  1858.    SeBB.  Papers,  No.  247. 
«  Lockhart  (Supr.)  v.  Magistrates  of  Lanark^  M.  11948. 
»  llli  Jur.  Styles,  19. 
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and  put  into  the  Oeneral  Posf>-office,  shall  be  deemed  and  held 
to  be  sufficient  service  on  the  said  Commissioners,  any  law  or 
practice  to  the  contrary  notwithstanding.' 

By  20  and  21  Vict.,  c.  44,  §  1,  it  is  enacted,  that  every 
action,  suit,  or  proceeding  to  be  instituted  in  Scotland  on  the 
behalf  of  or  against  Her  Majesty,  her  heirs  and  successors,  or 
in  the  interest  of  the  Crown,  or  on  the  behalf  of  or  against  any 
public  department,  may  be  lawfully  raised  in  the  name  and  at 
the  instance  of,  or  directed  against,  her  Majesty's  Advocate  for 
the  time  being,  as  acting  under  this  Act.     It  is  provided  (§  2), 
that  before  instituting  or  defending  any  such  action,  suit,  or 
proceeding,  her  Majesty's  Advocate  shall  have  the  authority  of 
her  Majesty,  or  of  the  public  department,  respectively,  on  whose 
behalf  or  against  whom  such  action,  suit,  or  proceeding  shall 
be  instituted,  to  the  institution  or  defence  thereof;  but  (§  3) 
it  is  not  competent  for  the  other  party  to  impugn  the  instance 
or  title  upon  any  allegation  that  such  authority  has  not  been 
granted.     (§  4),  The  expression,  'Public  Department,'  is  held 
to  include  the  Commissioners  of  her  Majesty's  Treasury,  the 
War  Department,  the  Postroffice,  the  Board  of  Inland  Be- 
venue,  the  Board  of  Customs,  the  Commissioners  of  her  Ma- 
jesty^s  Woods  and  Fore^  the  Commissioners  of  Works  and 
Public  Buildings,  the  Committee  of  Her  Majesty's  Privy  Coun- 
cil appointed  for  the  Consideration  of  Matters  relating  to  Trade 
and  Foreign  Plantations,  and  all  the  like  public  departments, 
bodies,  or  boards,  and  all  and  every  officer  and  officers,  person 
and  persons,  acting  on  the  behalf,  or  in  the  interest  of,  or  en- 
titled at  the  date  of  the  passing  of  this  Act  to  sue  on  the  behalf 
or  in  the  interest  of  any  such  public  department.    In  the  case 
of  an  action  directed  against  her  Majesty's  Advocate  acting 
under  this  Act,  as  representing  the  Commissioners  of  her  Ma- 
jesty's Woods  and  Forests,  the  will  of  the  summons  will  direct 
service  on  her  Majesty^s  Advocate ;  thus  superseding  the  method 
of  service  required  by  3  and  4  Will.  IV.,  c.  69,  §  22,  above 
described. 

5.  CoMMissiONEBS  OF  SupPLY. — Commissioners  of  Supply 
are  a  statutory  body  of  a  somewhat  indefinite  extent,  whose 
functions  are  chiefly  connected  with  taxation.  Their  statutory 
officers  are  the  convener,  the  clerk,  and  collectors.   •Unlike 
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most  statutory  bodies  or  boards  who  have  powers  of  taxation^ 
there  is  not  laid  down  bj  statute  an j  instance  at  which  they 
may  sue  and  be  sued.  The  method  in  which  they  may  be  pro- 
perly brought  into  Court  was  very  keenly  canvassed,  and  dis- 
tinctly settled,  in  a  case  directed  against  the  Commissioners  of 
Supply  of  the  county  of  Lanark.^ 

In  this  case,  the  action  was  raised  in  the  Sheriff  Court  of 
Lanarkshire  against  ^  the  Commissioners  of  Supply  for  the 
county  of  Lanark,  and  the  Hight  Honourable  Lord  Belhaven, 
convener,  and  J.  Marr,  writer  in  Lanark,  clerk  to  the  said 
Commissioners,  in  their  respective  capacities.'  Appearance  was 
entered  for  Lord  Belhaven  and  Mr  Marr,  and  decree  was  taken 
in  absence  against  ^  the  Commissioners  of  Supply.'  The  action 
proceeded  against  Lord  Belhaven  and  Mr  Marr,  who  lodged 
preliminary  pleas,  and,  inter  alia,  that  the  action  was  incompetent 
as  directed  against  them,  seeing  they  did  not  represent  the 
Commissioners  of  Supply,  and  were  not  alleged  to  be  possessed 
of  funds  belonging  to  the  Commissioners,  or  to  be  under  any 
official  or  personal  liability  to  the  pursuer.  It  was  held,  that  the 
Commissioners  of  Supply,  being  a  statutory  body  whose  func- 
tions were  connected  with  taxation,  had  been  properly  brought 
into  Court  in  a  corporate  or  qiuisi  corporate  capacity,  and  with 
the  citation  of  their  official  organs  as  representing  them. 

The  mode  of  directing  an  action  against  Commissioners  of 
Supply  adopted  in  the  above  case,  therefore,  appears  unexcep- 
tionable ;  and  it  seems  proper  that,  in  such  a  case,  the  summons 
should  be  served  on  the  Commissioners  by  delivering  the  copy 
and  citation  to  the  preses  at  a  meeting  of  supply,  and  upon  the 
convener  and  clerk  personally,  or  at  their  respective  dwelling- 
places — ^the  first  service  being,  perhaps,  sufficient  for  a  valid 
decree,  but  the  service  on  the  convener  and  clerk  individually 
being  necessary  to  get  a  decree  which  could  be  conveniently 
enforced. 

Subsequently  to  the  raising  of  the  action  last  mentioned, 
was  passed  the  County  Police  Act  of  1857  (20  and  21  Vict, 
c.  72),  which  confers  important  functions  on  the  Commissioners 
of  Supply  regarding  the  police  of  counties,  and  which  contains 
a  clause  which,  in  respect  of  matters  relating  to  the  execution 

>  LyaU  V.  Commmioners  of  Supply  o/LanarkMre^  July  6,  1859,  21  D., 
p.  1136^0.  199. 
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of  that  Act,  prescribes  the  method  in  which  an  action  shall  be 
brought  by  or  against  the  Commissioners  of  Supply ;  namely, 
that  it  shall  be  ^  in  the  name  of  the  Clerk  of  Supply  or  col- 
lector appointed  under  this  Act^  for  the  time  being,  as  the 
party,  pursuer  or  defender,  representing  the  said  Commis- 
sioners.' 

It  may  be  implied  from  the  case  of  Lyall,  that  any  statutory 
body  or  board  entrusted  by  Act  of  Parliament  with  powers  of  tax- 
ation, may  be  competently  brought  into  Court  by  calling  its  prin- 
cipal office-bearers  as  representing  it ;  though  the  safest  course 
will  be,  as  was  done  in  that  case,  to  call  and  cite  also  the  board 
itself  at  one  of  its  meetings.  But  in  most  cases  of  such  a  statu- 
tory  body,  a  particular  instance  whereby  it  may  pursue  and  de- 
fend  is  provided  by  statute.  It  would  be  useless  to  enumerate 
aU  the  statutory  bodies  so  constituted.  The  following  will  serve 
as  examples : — 

By  the  General  Turnpike  Boad  Act  for  Scotland,  1  and  2 
Will.  IV.,  c.  43,  it  is  enacted,  *  that  the  trustees  of  every  turn- 
pike road  may  pursue  and  be  pursued  in  all  actions  or  processes 
in  the  name  of  their  clerk  or  treasurer  for  the  time  being,  and 
that  no  action  or  process  brought  or  commenced  by  or  against 
any  trustees  of  any  turnpike  road,  by  virtue  of  this  or  any  other 
Act  of  Parliament,  in  the  name  of  their  clerk  or  treasurer, 
without  the  consent  of  the  said  trustees,  but  that  the  clerk  or 
treasurer  for  the  time  to  the  said  trustees  shall  always  be  deemed 
to  be  the  pursuer  or  defender  (as  the  case  may  be)  in  every 
such  action  or  process :  Provided  always,  that  all  expenses  of 
process  or  proceedings  so  incurred  by  such  clerk  or  treasurer 
shall  be  reimbursed  and  paid  out  of  the  trust  funds  of  the  turn- 
pike road  for  which  he  shall  act.' 

With  regard  to  the  Commissioners  of  Police  for  towns  under 
the  General  Police  and  Improvement  Act  (1850),  there  is  also 
a  statutory  provision  in  §  58,  which  enacts  that  all  actions,  suits, 
or  proceedings  in  respect  of  any  matter  or  thing  relating  to  the 
execution  of  this  Act,  to  be  brought  by  or  against  the  Commis- 
sioners, shall  be  in  the  name  of  their  clerk,  or  treasurer,  or  col- 
lector for  the  time  being,  as  the  party,  pursuer  or  defender, 
representing  the  Commissioners. 

Under  the  Passengers  Act  Amendment,  18  and  19  Vict., 
^  As  to  appointment  of  Collector,  sec  §  40.  ^ 
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c.  120,  the  Emigration  Commissioners  for  the  time  being  may 
sue  and  be  sued  in  the  name  of  their  secretaiy,  or  of  any  one  of 
such  Commissioners  for  the  time  being. 

In  the  Tweed  Fisheries  Act  (1857)|^  the  Commissioners  ap- 
pointed bj  the  Act  are  empowered  to  sue  and  be  sned  in  any 
matter  relating  to  the  execution  of  the  Act  in  the  name  of  their 
clerky  or  in  the  name  of  any  three  of  the  Commissioners. 

In  all  these  cases  it  is  the  persons  in  ofiBce  at  the  time  that 
the  summons  is  served  who  must  be  cited ;  and  all  the  above 
enactments  contain  the  provision,  that  the  action  shall  not  abate 
by  the  death,  resignation,  or  removal  of  such  oiScers,  but  these 
for  the  time  being'  shall  always  be  deemed  the  pursuers  or  de- 
fenders, as  the  case  may  be. 

§  5.   Who  must  be  made  Parties  and  Cited, 

Having  considered  how  a  defender  is  duly  cited  to  an  action, 
it  remains  to  be  stated  who  must,  in  certain  cases,  be  made 
parties;  and  how  those  persons,  other  than  the  principal  de- 
fender, may  be  duly  cited. 

1.  Parties  having  a  Joint  Interest  or  Liability. — 
Where  one  of  a  number  of  joint  proprietcnrs,  or  one  with  whom 
others  have  an  inseparable  interest,  is  party  to  a  suit,  whether 
as  pursuer  or  defender,  the  question  will  arise.  Whether  pro- 
ceedings should  be  allowed  to  go  on  without  their  being  made 
parties,  or  whether  the  process  must  be  sisted  until  the  others, 
who  have  such  an  interest,  be  made  parties  to  it. 

It  is  not  easy  to  lay  down  an  exact  rule  for  the  application 
of  this  plea ;  from  its  very  nature,  it  is  a  matter  for  the  discre- 
tion of  the  Court  in  the  special  circumstances  of  the  particular 
case.  This  will  be  clear  from  examining  the  principle  on  which 
the  rule  is  grounded.  Suppose  that  decree  should  be  obtained 
in  an  action  where  persons,  who  had  not  been  called,  or  were 
unrepresented  in  the  case,  have  an  equal  interest  in  the  matter 
in  question  with  those  who  are  parties  to  the  suit.  They  would 
suffer  no  direct  prejudice,  as  a  decree  so  pronounced  could  not 
be  held  as  res  judicata  against  them.  But  indirectly  they  might 
suffer  the  greatest  prejudice.   Through  want  of  attention,  or  skill 

1  20  and  21  Vict.,  c.  48,  §  35. 
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in  the  argument,  pleas  might  be  repelled  which  they  would  have 
had  the  greatest  interest  in  maintaining ;  and  this  result,  though 
not  constituting  a  rea  judicata  against  them,  might  form  a  pre- 
cedent most  injurious  to  their  interests.  Statements  might  be 
omitted  which  might  have  weighed  much  in  the  judgment  of 
the  case,  but  upon  which  alone,  after  a  judgment  being  given, 
it  would  be  most  hazardous  to  attempt  a  claim  which  would 
seem,  but  for  such  slight  difference  of  statement,  identical  with 
one  that  had  been  deliberately  rejected  bj  the  Court.  A  door 
would  be  opened  to  collusion,  for  parties  to  get  solemn  judg- 
ments in  their  favour,  apparently  on  deliberate  argument,  but 
really  in  the  absence  of  those  principally  interested. 

It  is  on  these  grounds  that,  where  on  the  face  of  the  pro- 
ceedings it  is  evident  that  there  are  other  parties  whose  interests 
are  identical  with  that  of  those  who  are  parties  to  the  suit,  or 
whose  interests  seem  likely,  on  the  investigation,  to  appear 
identical,  the  Court  will  order  proceedings  to  be  sisted  till  these 
persons  are  made  parties  to  the  process.^  It  will  be  immaterial, 
provided  they  become  parties,  whether  they  appear  as  pursuers 
or  defenders ;  so  that  if  the  persons  having  an  interest  identical 
with  the  pursuer  refuse  to  concur  in  the  action,  he  may  call 
and  cite  them  as  defenders.* 

The  grounds  above  stated  will  indicate  the  principle  of  this 
rule  sufficiently  to  be  some  guide  to  the  particular  cases  in 
which  it  should  be  applied.  And  it  is  evident  from  what 
has  been  said,  that  the  rule  wiU  not  be  made  an  unbending 
one,  which  might,  in  some  cases,  be  productive  of  substantial 
injustice.' 

Where  persons  are  expressly  bound  conjunctly  and  severally, 
each  may  be  sued  without  calling  the  others.^  For  such  cm 
obligation  is  an  express  waiver  of  the  plea  in  question ;  and  it 
has  obtained  in  practice,  that  when  two  or  more  persons  have 

*  Rms  v.  Baird  (Supr.),  July  18,  1848,  X.  D.  1495,  Ld.  Jeffrey. 

•  Johnston  V.  Crawford^  July  3,  1855,  No.  214  ;  Blackwood  v.  Mylne^ 
Dec.  19, 1845,  No.  39. 

«  Magistrates  of  Wick  v.  Forbes,  Dec.  11,  1849,  No.  54 ;  Taylor  v. 
Commissioners  of  Police  for  Kilmarnock,  Feb.  5,  1858,  No.  99 ;  British 
Linen  Co.  v.  Lord  Reay,  May  28,  1850,  XII.  D.  949,  No.  179. 

«  Erskine,  III.  3,  74 ;  Bichmmd  v.  Grahame  and  others,  Feb.  8,  1847, 
IX.  D.  683,  No.  88. 
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accepted  a  biU,  or  become  obligants  in  a  promissory  note,  the 
same  liability  to  be  severally  saed  is  implied.^ 

Bat  when  a  summons  has  been  raised  concluding  against 
parties  as  jointly  and  severally  Kable,  they  must  be  sJl  cited  ; 
and  decree  in  such  an  action  cannot  be  enforced  against  any  of 
them,  unless  this  has  been  done.* 

Again,  where  the  ground  of  the  action  is  delict,  the  pursuer 
may  select  those  by  whom  he  considers  himself  aggrieved,  with- 
out being  obliged  to  call  others  who  appear  to  have  been  parties 
to  the  acts  complained  of.' 

When  a  number  of  persons  concur  as  pursuers  to  vindicate  a 
public  right  of  way,  they  are  held  each  to  have  a  separable  and 
independent  interest ;  and,  accordingly,  such  an  action  has  been 
allowed  to  proceed  without  sisting  the  representatives  of  pur- 
suers who  have  died.* 

The  plea  of  all  parties  interested  not  being  called  or  cited 
infers  no  nullity,  but  only  stops  procedure  till  they  are  cited.'^ 

2.  Minors,  Pupils,  Married  Women. — When  the  action 
is  against  a  minor  or  pupil,  not  only  must  the  minor  or  pupil  be 
cited,  but  his  tutors  and  curators,  if  he  any  has,  for  their  in- 
terest. The  tutors  and  curators  are  cited  by  delivery  of  a  copy 
citation  at  the  office  of  the  Keeper  of  Edictal  Citations.*  Though 
the  father  be  alive,  it  is  not  necessary  to  cite  him ;  but  if  he  be 
duly  cited  as  administrator-in-law  of  the  minor,  it  supplies  the 
want  of  an  edictal  citation  against  the  tutors  and  curators.^ 

1  Ershine,  III.  3,  74,  Supr, 

«  Zuia  v.  M'Murchy,  March  4,  1842,  IV.  D.  871,  No.  155. 

«  Earl  of  Kinnovl  v.  Ferguson,  March  5,  1841,  III.  D.  778 ;  H.  L. 
July  11,  1842,  I.  Bell,  App.  C,  p.  662,  and  Obeervations  in  Ross  v.  Baird^ 
July  18,  1848,  X.  D.  1496  ;  Leslie's  Reps,  v.  Lumsden,  Dec,  17,  1851,  No. 
55;  Western  Bank  and  Liquidators  v.  Western  Bank  Directors^  Jan  21 
and  27,  March  16  and  17,  1860,  XXII.  D.  447. 

"*  Hay  and  others  v.  Morton,  Dec.  5,  1861,  XXXIV.  Jurist,  p.  61. 

*  Gibson  V.  SmUh,  March  10,  1849,  XI.  D.  1024 ;  Ross  v.  Baird,  July 
18,  1848,  X.  D.  1493. 

«  Court  of  Session  Act,  1850,  §  22  (quoted  sup.,  p.  31),  6  Geo.  IV.,  c. 
12 ;  A.  S.,  24  Dec.  1838.  This  is  now  the  method  in  all  cases,  the  above 
statute  superseding  the  old  form,  which,  in  case  of  the  minor^s  being  within 
the  kingdom,  was  at  the  market- cross  of  the  county  town  of  the  minor^s 
residence. 

'  L.  Lie  y.  Porteous,  July  17,  1630,  M.  2182. 
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When  a  female  minor  is  married,  it  is  enough  to  cite  h^  and 
her  husband.  In  actions  against  a  married  woman,  the  hus- 
band must  be  called  for  his  interest.  It  is  usual,  in  summonses 
against  a  married  woman,  to  give  the  maiden  name  in  addition 
to  that  which  she  has  acquired  by  marriage.  An  objection 
taken  to  an  action  against  a  widow,  on  the  ground  that  in  the 
summons  and  citation  she  was  designed  as  Martha  Reid  or 
Chambers,  whereas  her  correct  designation  was  Martha  Hood  or 
Chambers,  was,  however,  repelled  by  the  Court,  as  there  was  no 
doubt  as  to  the  identity  of  the  defender,  she  being  further  cor- 
rectly designed  as  'residing  in  Dunoon,  relict  of  the  deceased 
James  Chambers,  vintner  m  Glasgow.'^  The  practice,  which  is 
peculiar  to  Scotland,  is  perhaps  a  curious  illustration  of  the 
tendency  of  our  national  character  to  introduce  unnecessary 
phrases,  '  ob  majorem  cautelamJ 

§  6.  Service  Copy  of  the  Libel. 

From  a  remote  date  it  appears  to  have  been  necessary  that 
the  defender,  when  cited  to  compear  before  a  Court  of  law, 
should  be  certiorated  in  general  of  the  matter  alleged  against 
him.  This  was  the  case,  probably,  before  it  became  the  prac- 
tice for  the  officer  of  the  law  to  serve  on  the  defender  any 
written  notice  at  all.  When  it  became  the  practice  to  serve 
the  defender  with  a  written  summons  or  copy^  whatever  may 
have  been  the  nature  of  that  document,  it  embodied,  at  least  in 
general  terms,  a  statement  of  the  nature  of  the  action.  But  the 
writ  usually  served  appears  not  to  have  been  sufficiently  specific 
to  avoid  cause,  or  at  least  pretexts,  for  delay;  and  on  the  15th 
February  1723,  an  Act  of  Sederunt  was  passed,  in  the  following 
terms: — 

'  The  Lords  of  Council  and  Session,  cx)nsidering  how  much 
it  would  tend  to  the  dispatch  of  business,  that  before  the  first 
calling  of  any  action  by  the  rolls,  parties  were  better  apprised 
what  is  to  be  alleged,  do  therefore  enact  and  ordain.  That  after 
the  10th  day  of  April  next  to  come,  before  the  executing  of  any 
summons,  the  same  be  fully  libelled ;  and  at  executing  thereof, 
a  full  copy  of  the  libel  shall  be  given  with  the  citation ;  and 
when  there  are  more  defenders  than  one,  each  of  them  shall 

1  Muir  v.  Chambers,  10  July  1845,  VIL  D.  1009,  No.  166. 
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reoehre  a  full  copy  of  such  part  thereof  as  concerns  himself.' 
The  exceptions  made  are  summonses  of 

1. '  Asdjndicatum.  6.  Transompt  ' 

2.  MaibandDntieB.  7«  Wftkening. 

8,  BioikiAg  and  Sale.  8.  Multiplepoiiidmg. 

4.  Exhibition  ad  Deliberandam.  9.  Poinding  of  the  Ground. 

5.  Choosing  of  GnratorB.  10.  Forthcoming.^ 

But  a  full  copy  of  the  summons  of  poinding  the  ground  must 
be  given  to  the  heritor,  and  to  the  conunon  debtor  of  a  forth- 
coming.  If  a  transference  be  conjoined  with  a  wakening,  a 
full  copy  is  required. 

Summonses  of  ranking  and  sale,  and  adjudication,  are,  how- 
ever, usually  executed  against  the  debtor  by  full  copies.  This 
has  probably  obtained  in  practice,  from  the  idea,  that  as  the 
process  forms  part  of  a  title  to  heritable  property,  the  greater 
caro  must  be  used  in  its  complete  execution. 

Although,  in  the  case  whero  thero  aro  several  defenders,  it 
is  only  necessary  to  serve  each  with  such  part  of  the  libel  as 
concerns  himself,  it  is  usual  to  serve  a  complete  copy  of  the 
summons  upon  each,  as  the  practice  is  in  most  cases  both  less 
troublesome  and  less  liable  to  error  than  the  attempt  to  separate 
the  portions  of  the  libel  concerning  each.  When  thero  were 
several  defenders  all  conjointly  liable,  it  has  even  been  held 
that,  because  the  names  of  the  other  defenders  wero  left  blank 
in  the  copy  served  upon  one  of  them,  the  Act  of  Sederunt  had  not 
been  sufficiently  complied  with,  and  the  summons  was  dismissed.' 

MuLTiPLEPOiNDiNGS. — ^With  regard  to  multiplepoindings, 
the  A.  S.  1  Jan.  1726  provides,  'for  the  further  explaining 
the  said  Act,'  and  making  the  same  more  effectual,  they  do 
appoint,  that  the  defenders  in  multiplepoindings  be  served  with 
a  copy  expressing  the  designation  of  the  pursuer,  either  as 
alleged  debtor  to  such  a  person,  or  as  tenant  and  debtor  of  the 
rents  of  such  certain  lands,  to  be  mentioned  in  the  copy.' 

By  A.  S.  12  Nov.  1825,  §  23,  it  is  enacted  and  declared, 
'That  when  a  multiplepoinding  is  raised  in  the  name  of  a 
holder  of  a  fund  by  one  of  the  claimants,  it  shall  be  intimated 

^  Added  to  the  exceptions  by  A.  S.  1  Jan.  1726. 
«  AUardkt  v.  Bldkey,  Jan.  12,  1847,  IX.  D.  314. 
»  Viz.,  A.  S.  15  Feb.  1723. 
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to  the  nominal  porsner,  by  being  served  on  him  by  a  messenger- 
at-arms,  in  the  same  manner,  and  on  the  same  inducuBy  as  if 
he  were  one  of  the  defeiiders;  and  an  execation  of  such  inti- 
mation shall  be  returned  along  with  the  execation  of  citation.' 

By  §  17  of  the  Court  of  Session  Act,^  it  is  enacted,  That  in 
sommonses  of  multiplepoinding  it  shall  be  the  dhty  of  the  piEirty 
raising  sach  action,  to  state  specifically  in  the  body  of  the  sum- 
mons who  is  the  real  raiser  of  the  action. 

The  permission  to  execute  by  short  copies,  given  by  the'  A. 
of  S.  Feb.  1723,  applies  only  to  simple  multiplepoindmgs ;  and 
when  the  action  of  multiplepoinding  contains  also  a  conclusion 
for  exoneration,  a  full  copy  must  be  served  on  all  the  defenders. 
It  is  usual  also,  in  the  case  of  simple  multiplepoindings,  to  serve 
a  full  copy  on  the  debtor,  when  he  is  not  the  real  raiser. 

§  7.  Requisites  of  the  Schedule  of  Citation  served  on  the 

Defender. 

Having  stated  the  necessity  of  serving  in  most  cases  a  full 
copy  of  the  libel  on  the  defender,  it  remains  to  state  in  detail 
the  requisites  of  the  schedule  of  citation  to  be  served  on  the 
defender. 

What  is  here  called  the  scfiedule  of  citation^  has  been  called, 
with  some  confusion  of  language,  the  short  copy^  or  copy  citor 
tion.  This  partly  arises  from  the  word  copy^  in  the  older  ter- 
minology of  our  legal  language,  being  used  with  some  want  of 
precision  to  describe  the  schedule,  at  first  given  only  when  de- 
manded,' but  afterwards  in  every  case  served  on  the  defender, 
which  c;>ntained  in  writing  the  sLmons,  at  one  time  only  giveil 
orally.'  Since  the  Act  of  Sederunt  1723,  the  word,  short  copy^ 
has  become  a  convenient  term  to  distinguish  the  writ  in  ques- 
tion from  the  full  copy  of  the  libel  required  by  that  Act  to  be 
served ;  and  the  term,  copy  dtatioti^  has  very  naturally  arisen 
from  a  confusion  between  two  names,  loosely  applied  to  the 
same  document. 

In  cases  where  a  full  copy  of  the  libel  is  served,  the  schedule 
of  citation  is  usually  attached  to  it.     This  will,  of  course,  some- 

»  18  and  14  Vict.,  c.  36,  §  17. 

*  See  Balfour's  Practicks,  ed.  Eincaid  and  Donaldfion,  p.  305,  c.  11. 

'  See  IntrodiictiQii. 
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what  simplify  the  style  of  the  writ,  as  it  saves  the  trouble  of 
reiterating  at  length  the  names  of  the  whole  parties  to  the 
action,  which  is  otherwise  necessary  for  a  complete  description 
and  identification  of  the  warrant  in  virtue  of  which  the  citation 
is  served. 

The  schedule  of  citation,  whether  attached  to  the  service 
copy  of  the  Kbel  or  not,  mnst  bear  at  length,  and  not  in  figures, 
the  day  and  date  of  the  delivery  thereof,  as  well  as  the  name 
and  designation  of  the  subscribing  witness.  This  is  enjoined 
by  Stat.  1693,  c.  12,  whereby  it  is  provided,  *  That  all  copies  of 
summons,  charges,  inhibitions,  arrestments,  or  other  letters  what- 
soever, given  to  the  party,  shall  bear  at  length,  and  not  in  figures, 
the  day  and  date  of  the  delivery  thereof,  as  also  the  names  and 
designations  of  the  witnesses,  in  such  sort  as  the  execution  and 
indorsation  did  and  doth  bear  the  same ;— certifying  the  messen- 
ger who  shall  omit  to  insert  the  said  day  and  date  and  witnesses 
in  his  copy,  that  he  shall  incur  deprivation  and  tinsel  of  his 
ofiice.'  In  one  case,  the  neglect  to  insert  the  names  and  desig- 
nations of  the  witnesses  was  found  to  infer  nullity  in  the  exe- 
cution of  an  arrestment.^  But  this  decision  was  overturned  by 
two  later  cases.  In  the  case  of  Holmes^  all  the  judges  were 
consulted ;  and  in  this  and  the  case  of  Thomsoriy  June  15, 1830, 
the  omission  to  insert  in  the  schedules  of  an  inhibition  and 
arrestment  the  names  and  designations  of  the  witnesses  was  held 
not  a  nullity ;  and  the  argument  against  the  nullity  would  be 
still  stronger  in  the  case  of  citation  on  a  summons.'  In  the 
form,  however,  of  the  citation  appended  to  the  Act  of  Sederunt 
8  July  1831,  the  names  and  designations  of  the  witnesses  are 
inserted. 

The  Act  of  Sederunt  8  July  1831  further  requires,  as 
already  observed,  that  the  messenger  cite  the  defender  to  ap- 
pear in  Court  on  the  last  day  of  the  legal  inducice  applicable  to 
the  case, — the  indudce  in  all  cases  running  from  the  date  of 
citation.  The  defender  is  not,  therefore,  now  to  be  cited  to  a 
particular  day,  but  to  the  6th,  14th,  or  21st  day  after  citation, 
as  the  case  may  require,^  and  as  the  will  of  the  summons  directs. 

*  Stewart  v.  Brown,  May  22,  1824,  III.  S.  36. 

»  Holmes  v.  Reid,  March  4,  1829,  VII.  Shaw,  585  ;  Thomson  v.  Gavin^ 
June  15,  1830,  VIII.  Shaw,  921. 

•  Stewart  v.  Brown,  supra,  *  13  and  14  Vict.,  c.  86,  §  21. 
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The  Act  of  Sederunt  further  provides,  that  if  the  last  day  of  the 
legal  inducicB  shall  not  be  a  sederunt-day,  then  the  day  of  com- 
pearance shall  be  held  to  be  the  first  sederunt-day  thereafter. 
The  addition  in  the  citation  of  a  parenthesis,  '  if  a  Court-day, 
or  if  not,  on  the  first  Court-day  thereafter,'  which  was  not  to 
be  found  in  the  will,  has  been  held  unobjectionable.^  But  such 
an  addition  is  plainly  unnecessary,  the  above  enactment  being 
sufficient  to  make  this  implied  in  all  citations. 

It  has  been  sometimes  contended,  that  the  schedule  of  citar 
tion  for  the  defender  should  be  signed  by  the  witnesses.  This 
mistake  has  arisen  from  the  Act  1686,  c.  4,  requiring  ^  citations' 
to  be  signed  by  the  executor  and  witnesses ;  but  it  is  obvious, 
both  from  the  title  and  the  body  of  this  Act,  that  by  ^  citation' 
is  there  understood  the  execution  or  indorsation  by  the  messen- 
ger. It  has  never  been  the  practice  for  the  witnesses  to  sign 
the  citation  given  to  the  party ;  and  an  objection  on  this  ground 
has  been  repelled.'  It  must,  however,  be  signed  by  the  messen- 
ger, under  pain  of  nullity.'  The  statute  1592,  c.  141  [139], 
runs  thus :  <  It  is  statute  and  ordained,  that  in  all  time  cuming, 
all  copies  of  summounds  and  letters,  quhilkis  sail  be  delivered 
to  onie  partie,  be  subscrived  by  the  officiar  executor  therof .' 
When  the  citation  on  a  summons  has  been  duly  signed  by 
the  messenger,  it  has  been  held  that  the  copy  of  the  summons 
itself  need  not  be  signed  by  him ;  the  word  summounds,  in  the 
above  Act,  being  held  to  refer,  according  to  the  language  of  that 
time,  prior  to  the  institution  of  the  College  of  Justice,  not  to  the 
warrant  of  citation,  but  to  the  citation  given  upon  the  warrant.^ 

In  cases  where  a  full  copy  of  the  libel  does  not  require  to  be 
served,  the  only  diiBTerence  in  the  schedule  of  citation  is,  that  it 
should  set  forth  the  whole  instance  at  which  the  action  is  raised, 
and  also  the  names  and  designations  of  the  whole  defenders.  It 
most  also  describe  generally  the  nature  of  the  summons,  by  de- 
signing it  as  a  ^  summons  of  multiplepoinding,'  or  the  like. 

»  M'Intosh  v.  Monro,  Nov.  23,  1864,  XVII.  D.  99. 

*  Beattie  v.  Lee,  14  Feb.  1823,  II.  S.  No.  195. 

<  Stat.  1592,  c.  139  [141]  ;  Stair,  IV.  38,  15 ;  Lord  M'Kenzie's  speech 
in  Holmes,  iupra* 

*  IzaU  T.  Robertson,  Jan.  25,  1840,  II.  D.  476 ;  and  case  of  Bruce  ▼.  Hill, 
decided  bj  Lord  Fullerton  in  Outer  House,  June  22,  1836,  and  note  given 
in  above  report,  p.  478. 
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§8.  Summons  falUj  if  not  executed. 

The  old  form  of  the  brieve  always  contained  the  limitation  : 
^  These  presents  to  have  no  strength  after  year  and  day.'  It  has 
been  formerly  held,  not  only  that  the  summons  must  be  exe- 
cuted mthin  a  year  and  day  of  its  date,^  but  that  the  day  of  com- 
pearance must  be  also  within  year  and.day  of  the  date.^  This 
was  held  on  the  ground  that  the  common  style  ran-r^  to  com- 
pear at  Edinburgh,  the  jday  of  next 
to  come,'  which,  it  was  thought,  argued  that  the  first  day  of 
compearance,  at  least,,  should  be  cast  within  the  year.  The  style 
of  the  will  is  in  this  respect,  as  we  have  seen,  aJitered,  and  now 
specifies  the  inducice  legates  applicable  to  the  case,  and  directs 
the  messenger' to  cite  the  defender  oxx  the  last,  day  of  the  legal 
inducice  after  the  date  of  citation,*  .  By  §  3  of.  the  same  Act. of 
Sederunt  it  is  enacted,  that  the  insjtoce  in  the  case  of  sum- 
monses shall  fall,  unless  the  summons  be.  executed  within  year 
and  day  of  its  signeting,  and  be  called  within  year  and  day  of 
the  day  of  compearance.  As.  a  summons  can  now  bear  no  data 
but  the  date  of  signeting,^  there  can  be  no  doubt  about  the  day 
when  the  warrant  falls.  It  has  been  held  that  the  warrant  of 
service  of  a  summary  petition  also  falls,  if  the.  petition  be  pot 
served  within  year  and  day  of  the  date  of  the  warrant.*  If,  on 
a  blunder  being  discovered  in  the  execution  of  a  sim^mons,  the 
citati6n  is  given  de  novoy^  it  is  usual  to  give  written  notice  with 
the  second  citation,  that  the  first  is  departed  from.             ^ 

It  is  not  a  good  objection  to.  the  citation,  in  a  summons  of 
ranking  and  sale,  that  the  names  of  the  creditors  were  blank 
when  the  summons  was  executed,  as  it  is. usual  in  such  sum- 
monses to  fill  up  the  name  of  the  common  debtor  only,  leaving 
a  blank  for  the  names  of  the  creditors.  Indeed,  it  is  imma- 
terial whether  the  names  be  ever  filled  up,  as  the  roll  of  de- 
fenders' names  in  the  process  supplies  the  defect*^  The  same 
doctrine  has  been  held  in  the  case  of  summonses  of  cessio,^  even 

1  Reid,  22  July  1665,  H.  Stair,  801,  M.  11972. 

«  Broum,  8  July  1711,  M.  11983.  .«  A.  S.  8  July  1831. 

♦  13  and  14  Vict.,  c.  86,  §  18.  »  AUan,  1  March  1842,  V.  D.  842. 

«  BfOler  V.  AP Donald,  7  Aug.  1769,  M.  11999. 

7  Paterson,  16  Nov.  1764,  M.  8691. 

»  M'Nicol,  March  6,  1830,  VIII.  S.  644,  No.  322. 
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wliere  they  passed  on  the  short  mdueicsy  and  the  bill  was  blank 
in  the:  names  of  the  greater  number  of  creditors*  But  in  one 
case  the  Court  refused  to  allow  the  names. of  the  defenders  to  be 
filled  up  after  an  interlocutor  had  been  pronounced^  thou^»not 
written  out,  finding  him  entitled  to  the  oessio ;  and  dismissed  the 
summons.^  It. has  been  also  found  incompetent,  after a^ sum- 
mons of  cessio  has  been ;called  and  defended  in  Court,  to  cite^as 
defenders,  in  virtue  of  it,  creditors  wha  were  omitted ;  and  this 
can  only  be  done  by  a  supplementary  summons.^  A  different 
decision  might  perhaps  be  given  in  a  summons  against  debtors 
who  were  severally  concluded  against.' 

§  9.  Requisites  of  the  ExecuUon  of  the  Afesspiger.  ^ 

The  execution  is  the  certificate  by  the  messenger  and  wit- 
ness of  the  service  of  the  summons  on  the  defender.  ^  Where 
the  law  has  required  the  execution  of  a  messenger,  no  other 
evidence  can  be  received  of  the  service  of  the  writ ;  and  it  has 
been  found  that  the  want  of  it  could  not  be  supplied  by  a  notap> 
rial  instrument.^  The  execution  must  ocNcrespond  to  the  will 
of  the  Bnininon8,«nd  the  citation  given  in  consJVuence.'      .      . 

The  requisites  of  the  execution  cannot  be  better  stated  than 
by  quoting  the  language  of  Stair  on  the  subject,  and.  noticing 
the  changes  which  have  been  made  in  the  law  since  his  time. 
The  following  js  the  text  of  Stair  on  this  subject : — ^  The  exe- 
cutions of  .summonses  do  properly  signify  the  acts  done  by  the 
executor  thereof;  but  because  these  acts  are  expressed  in  the 
attestation  of  the  executor,  thai  attestation  is  called  the  execu- 
tion, or  the  indorsation,  because  the  same  uses  to  be  written  on 
the  back  of  the  summons.  .  These  executions  of  eld  were  called 
^  the  rehearse  of  the  summoner  made  in  Court  by -writ  or  word, 
having  sufficient  witnesses  of  diverse  baronies,  who  shall  swear  in 
Court  that  they  by-stood,  saw,  and  heard,  and  for  witnesses 
were  tane,  where  the  summoner  made  the  summons,  etc. ;  c  112^ 
Pari.  1429."  And  thereafter  executions  of  summonses  did  only 
require  that  the  same  were  stamped  or  sealed  by  the  officer, 
otherwise  to  make  no  faith ;  c.  32,  Pari,  1469.     The  signet  or 

^  Mathiesan,  22  June  1824,  HL  8. 166,  N.  £.  111. 

*  Ifiitr,  10  July  1829,  VII.  S.  886,  No.  471. 

*  See  Ersk.  Inst.  IV.  1,  65. 

*  HasweU,  26  June  1714,  M.  11788.  »  A.  S.  8  July  1881. 
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stamp  must  have  upon  it  the  first  letter  of  the  executor's  name 
or  sirname,  or  some  other  thing  that  shall  be  universally  known 
to  be  his  signet ;  c.  74,  Pari.  1540.  The  reason  hereof  was, 
because  at  that  time  few  executors  could  write.  But  little 
notice  was  taken  what  was  upon  the  stamp,  and  any  vestige  of 
a  stamp  in  old  executions  was  sufficient.  But  now  all  executions 
must  be  subscribed  by  the  executor  and  the  witnesses,  so  that 
there  is  no  necessity  of  a  stamp ;  for  wherever  the  executor  does 
subscribe  and  design  himself,  it  is  more  effectual  than  the 
stamp ;  for  thereby  there  is  a  better  mean  to  improve  the  execu- 
tions than  by  the  stamp ;  c.  4,  Pari,  1686. 

'  Executions  of  summonses  are  of  divers  tenors ;  for  if  the 
party  cited  be  personally  apprehended,  or  if  he  be  cited  at  his 
dwelling-house,  or  at  the  market-cross  nearest  his  dwelling  or 
haunt,  or  if  at  the  market-cross  of  Edinburgh,  and  pier  of  Leith, 
as  out  of  the  country,  the  executions  must  differ  accordingly. 
But  in  all  executions  the  executor's  name  and  designation  must 
be  expressed,  and  the  letters,  which  are  his  warrant;  as  also 
the  names  and  designations  of  the  parties,  pursuers  and  de- 
fenders, must  be  expressed,  and  not  related  generally,  as  they 
used  formerly  to  bear  only,  '^  the  persons  within  written ;"  c.  6, 
Pari.  1672.  Yet  if  the  executions  be  written  on  the  back  of 
the  summons,  and  not  in  schedules  apart,  though  the  execution 
bear  but  '^  the  persons  within  written''  generally,  it  may  suffice. 
The  executions  must  also  bear  the  day  of  compearance,  which 
is  ordinarily  left  blank  till  the  summons  be  called,  as  hath  been 
said.  They  also  use  to  bear  the  place  of  compearance,  ^^  at 
Edinburgh,  or  where  it  shall  happen  the  Lords  to  be  for  the 
time,"  because  of  old  the  Session  had  no  fixed  place ;  but  being 
now  fixed,  the  mention  of  the  place  is  not  necessary,  unless  the 
King  should  command  the  Session  to  sit  elsewhere.'^ 

The  following  changes  in  the  practice, — ^viz.,  the  requiring  one 
witness  only,  the  method  of  edictal  citation,  and  the  mention  of 
the  day  of  compearance,  in  which  the  execution  must  of  course 
follow  the  citation, — ^have  already  been  sufficiently  indicated.' 

1  Stair,  IV.  88,  §  12,  13. 

'  On  the  former  practice  with  regard  to  filling  up  the  blank,  see  the 
cases  of  McDonald,  26  Nov.  1826,  IV.  S.  228,  N.  E.  231 ;  Beattie  v.  Park, 
22  May  1830,  VIII.  S.  784.  The  provision  in  A.  S.  8  Jnly  1831  appears 
to  have  been  the  result  of  this  last  case. 


REQUISITES  OF  THE  EXECUTION  OF  THE  MESSENGER.      57 

The  greatest  change  in  the  form  of  executions  has,  how- 
ever, been  made  by  the  Court  of  Session  Act,  13  and  14  Vict., 
c.  36.^  Bjr  the  practice  before  this  Act,  executions  were  some- 
times written  on  a  paper  apart,  sometimes  on  the  back  of  the 
summons  itself.  In  the  former  case,  it  was  necessary,  in  order 
to  secure  the  identification  of  the  writ  with  this  summons  to 
which  it  referred,  that  it  should  bear  ^  the  names  and  designa- 
tions of  the  parties,  pursuers  and  defenders,'  according  to  the 
enactment  1672,  c.  6,  above  quoted  by  Stair.  And  as  it  is 
more  suited  to  the  natural  indolence  of  human  nature  to  observe 
a  uniform  style,  than  to  simplify  it  according  to  circumstances 
in  the  way  pointed  out  by  Stair  above,  this  grew  to  be  the  style 
of  execution  in  all  cases.  It  is  enacted  by  the  above  statute 
(§  20),  that  the  execution  shall  be  written  at  the  end  of  the 
summons  itself,  and,  where  necessaiy,  on  continuous  sheets,  but 
not  on  a  separate  paper ;  and  thus  it  is  made  practicable,  as  it  is 
further  enjoined,  that  the  execution  shall  be  in  the  form,  or  as 
nearly  as  may  be  in  the  form,  of  Schedule  (B.),  annexed  to  the 
Act, — a  form  unencumbered,  as  will  be  observed,  by  the  names 
of  the  parties  to  the  action,  and  the  description  of  the  summons, 
as  well  as  otherwise  simplified.^ 

The  schedule  is  as  follows  : — 

*  This  Summons,  [or  Note  of  Suspension,  or  Note  of  Suspen- 
sion and  Interdict,  or  Note  of  Suspension  and  Liberation,  or 
Note  of  Advocation,]  executed  [or  intimated]  by  me  [insert 
Name],  Messenger  at  Arms,  against  [or  to]  [insert  Name  or 
Names'],  Defender  [or  Defenders,  or  Respondent  or  Respon- 
dents] [state  whether  personally  or  othenoise],  in  Presence  of 
[insert  Name  and  Designation  of  Witness],  this  Day 

of  Eighteen  hundred  and  Years. 

C.  D.y  Witness.  [Signature  of  Messenger,]* 

As  in  the  case  of  every  statutory  schedule,  the  form,  so  far 
as  it  goes,  is  to  be  strictly  adhered  to.     The  only  point,  except 

1  13  and  14  Vict.,  c.  36,  §  20,  and  Schedule  (B.) 

*  With  regard  to  the  practice  previouB  to  this  Act,  it  is  sufficient  to  re- 
fer to  the  cases  arising  out  of  the  Act  1672,  c.  6.  See  therefore  stat.  1672, 
c.  6.  Lady  Kinglassie,  26  Nov.  1680,  M.  3742,  III.  Sup.  377 ;  WaUace, 
Feb.  1687,  M.  3743,  where  the  want  of  designation  was  found  a  nullity  ; 
AUxander,  26  Nov.  1680,  II.  Sup.  6 ;  Sir  W.  Dunbar,  20  Feb.  1755,  Kames, 
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names  and  designations^  that  leqnires  yariation  according  to 
drcninstanees,  is  the  narrative  of  the  method  of  execution ;  that 
is,  the  filling  np  of  the  parenthesis  [^^  state  whether  personally 
or  otherwise  "]•  It  is  held  that  the  essentials  of  the  narcative  to 
be  inserted  remain  the  same  as  before  the  passing  of  the  Court 
of  Session  Act.^  It  will  be  therefore  well  to  point  out  here'the 
essentials  of  the  narrative  in  the  different  cases. 

1.  If  the  summons  be  executed  personally*  In  the  case*  of 
Stewart  v.  Macdonaldj  after  argument  before  the  whole  Court, 
it  has  been  held  necessary  to  state  in  this  part  of  the  execution 
that  the  requisites  of  the  Act  of  Sederunt  15  February  1723, 
with  regard  to  the  service  of  a  copy  of  the  libel,  have  been  com- 
plied with.^  The  parenthesis  must,  therefore^  in  this  case  be 
filled  up  as  follows  : — ^  By  delivering  to  him  perBonally  ^  fidl 
double  thereof,  excepting  the  will,  having  a  just  copy  of  cita- 
tion subjoined.'  Another  form  in  use  is, — ^  by  delivering  a  full 
copy  of  the  libel,  with  just  copy  of  the  citation  subjoined,  to  the 
said  C.  B,  personally  ap[Mrehended#'  It  is  not  usual  in  the  case 
of  personal  citation  to  specify  the  place  of  service ;  yet  in  cases 
where  the  question  m^.y  be  raised,  whether  the  execution  took 
place  within  the  limits  of  jurisdiction  of  the  warrant,  it  will  be 
well  to  specify  in  the  execution  the  place  where  citation  was 
served. 

2.  If  executed  at  the  dwelling-house,  the  essentials  of  the 
statute  1540  must  be  carefully  observed  in  the  narrative.  These 
are  above  discussed  in  what  has  been  said  about  citation ;  and 
referring  the  reader  to  what  was  there  said  in  the  cases  cited,  it 
is  perhaps  sufficient  here  to  give  a  short  summary  of  them. 
The  two  cases  are — Ist,  where  admission  is  obtained ;  2d,  where 
it  is  not  obtained.  In  both  cases,  it  must  be  explicitly  stated  by 
the  messenger  that  he  could  not  find  the  defender  personally. 
(1.)  Where  admission  is  obtained,  it  must  be  stated  that  the 
copy  libel  and  citation  were  left  by  the  messenger  within  the 

M.  8746 ;  Watt  v.  M'Intosh,  10  Feb.  1827,  V.  S.  884,  N.  E.  809  ;  Stewart 
V.  APRa,  13  Jan.  1881,  IX.  S.  261 ;  A.  S.  8  July  1881 ;  CreidUm,  16 
Nov.  1882,  XI.  S.  30 ;  CoUier,  3  June  1834,  XII.  S.  674 ;  Clarm,  21  Dec. 
1837 ;  Qhhe  Insurance  Co,  v.  Tytler^  10  Deo.  1842,  6  D.  294,  No.  64 ; 
DonaUUbny  29  Nov.  1750,  Eilk.  169,  M.  8746 ;  Mereer  r.  Duncan,  26  May 
1888,  Jar. 

1  SUwart  V.  Macdonald,  July  20,  1860,  XXII.  Dunlop,  1614. 
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dwUing-hotm^  (which  oughjb  to  be  sufficiently  described  to 
identify  Jt*),  and  with,  a  eervant  therein^  to  be  given  him.  With 
whomsoever  the.  citation  be  left  within  the  house,  it.  is  safest  to 
describe. the  person  as  a  servant,  for  any  such  person  is  held  to 
be  a  servant  of  .the  defender  as  to  this,  matter.^  (2.)  If  access 
be  not  obtained,  the  essentials  are,  that. the.  defender  could  not 
be  found  personally ;.  description  of  the  d\|relIing-house  suffi- 
cient to  identify,  it ;  that  access  could  not  be  obtained ;  that  six 
audible  knocks. were  given  ;^  and  that  the  copy  libel  and  cita- 
tion were  affixed  to  (or  within  the  lock-hole  of)  the  most  patent 
gate. or  door  of  the  house.^ 

3.  When  .the  citation  is  edictal,  the  essentials  of  the  execu- 
tion are  sufficiently  evident  from  the  form  given  below,  in 
which,  with  regard  to  the  method  of  execution,  there  can  be  no 
variation. 

.  The  extreme  strictness  with  which  the  statutqry  requisites 
of  the  Act  1540,  c.  75,  have  been  enforced  in  our  earlier  prac- 
tice, perhaps  requires  some  considerations  for  its  explanation. 
It  shows  how  necessary  that  statute  must  have  been  at  the  time 
for  the  protection,  of  debtors.  Fjom  the  preamble  of  the  statute, 
it  seems  to  haye  been  a  common  practice  fraudulently  to  execute 
diligence  at  the  dwelling-place,  in  such  a  way  that  the  party  got 
no  knowledge  of  it;  and  we  have  subsequently  an  instance  of  a 
casp— Jffl^jwZfocA,  11  Feb.  16.74;,  M.  3755^Twhere  such,  an  at- 
tempt was  made,  l^  the  messenger  or  witnesses,  taking  away  the 
copy  to  conceal  it  from  the  debtor, — ^an  attempt  which  was  .de- 
feated by  the  Court  holding  the  diligence  mill.  The  induce- 
ment to.  this  kind  of  fraud  may  be  partly  accounted  for  by  the 
old  law,  whereby  the  debtor's  single  escheat  fell,  on  his  being 
denounced  rebel  for  a  civil  cause.    During  the  period  when  this 

*  Countess  of  Cassilis  (jsupra),  Dec.  11,  1679,  M.  8695. 

*  See  cases  in  Morriaon^s  Dictionary,  voce  *  Execution,'  §  2,  pp.  3748- 
3762 ;  Erek.  Inst.  11.  6,  55  ;  Scoit  v.  Fislier,  Dec.  2, 1825,  IV.  Shaw,  261, 
New  Edition,  266,  No.  200. 

»  Threapland,  Feb.  1684,  M.  3756, 
.  *  A.  V.  A,  28  June  1834,  XII.  Shaw,  347.    See  also  Wilson,  18  Dec. 
1826,  Sjme,  Justic.  Cases,  p.  38.    See  also  Grant,  March  1837,  Syme,  p. 
142.  . 

'  See  cases  in  Morrison,  voce  Execution,  §  7,  p.  3773,  and  following. 
But  at  the  same  time  see  Enk.  11.  5,  55. 

«  Blair,  July  8,  1697,  M.  3757. 
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law  prevailed,  and  when  the  infamous  traffic  was  carried  on,  bj 
those  haying  influence  at  Court,  of  obtaining  gifts  of  these 
escheats,  sometimes  even  before  they  had  fallen  by  the  part3r's 
denunciation,  the  Court  of  Session  very  properly  set  themselves 
to  check  it  by  every  means  in  their  power,  and  willingly  laid 
hold  of  every  slip  in  point  of  form  to  protect  the  unfortunate 
debtor  from  the  rapacity  of  the  favourites  of  the  Crown.  As 
large  estates  also  were  often  carried  oS  for  very  small  sums,  by 
apprisings,  the  Court  were  equally  desirous  to  lay  hold  of  any 
inaccuracies  which  had  been  made  in  leading  them.^ 

The  present  practice,  as  has  been  already  stated  in  the  execu- 
tion of  ordinary  summonses,  is  less  rigorous  in  the  exaction  of 
every  minute  point  of  form.'  But  although  this  be  true  in  cases, 
where  no  one  but  debtor  and  creditor  are  concerned,  and  where 
the  sustaining  of  the  objection  has  little  other  effect  than  to 
create  delay,  there  is  no  reason  to  consider  the  same  remark 
applicable  either  to  diligence,  or  to  those  summonses  which  are 
in  reality  of  the  nature  of  diligence,  as  adjudications,  rankings 
and  sale,  etc.,  or  where  there  is  a  competition  of  creditors.  In 
fact,  where  a  party  is  struggling  de  damno  mtando^  he  is  en- 
titled to  all  the  protection  which  the  old  statutes  and  precedents 
give  him ;  and  it  need  hardly  be  said,  that  in  all  cases,  those 
employed  in  the  execution  of  warrants,  both  of  citation  and  dili- 
gence, should  see  that  their  office  is  performed  unexceptionably. 
It  is  a  statutory  requisite  (by  the  Act  1686,  c.  4)  of  all 
executions,  that  they  must  be  signed  by  the  executor  and  wit- 
nesses, otherwise  to  be  null  and  void.^  On  this  statute  an  exe- 
cution was  found  null,  as  one  of  the  witnesses  had  signed  only 
by  his  initials  ;*  and  the  nullity  from  the  want  of  the  witnesses' 
subscription  has  often  been  enforced.^  One  witness  to  an  exe- 
cution is  now,  by  the  Acts  1  and  2  Vict.,  c.  114,  §  32,  and  9 
and  10  Vict.,  c.  67,  sufficient  ;^  and  this  is  confirmed  by  the  sche- 
dule of  execution  given  in  the  Court  of  Session  Act.®    From 

^  Darling  in  loco,  '  Ersk.  Inst.  II.  5,  55.  '  Ersk.  supra, 

<  Stat.  1686,  c.  4.  *  Meek  v.  Dunlop,  18  July  1707,  M.  16806. 

«Afotr,  24  Jan.  1711,  M.  16893;  Orrock  v.  Peter,  1769,  V.  Supp. 
435 ;  Baillie  v.  Doig,  2  March  1790,  M.  11286 ;  Henderson  v.  Thompson, 
22  Nov.  1828,  VII.  S.  51. 

'  1  and  2  Vict.,  c.  114,  §  82 ;  and  9  and  10  Vict.,  c.  67,  Aug.  6,  1846. 

«  13  and  14  Vict.,  c.  36  (Schedule  B). 
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this  schedale,  takep  in  connection  with  the  fonner  practice,  it 
may  be  easily  inferred  that  the  want  of  either  the  witness's  or 
messenger^s  signature  would  still  be  a  nullity. 

Where  an  execution  is  written  on  more  than  one  page,  it  is 
proper  and  usual  that  it  should  be  signed  by  the  messenger  and 
witness  on  each  pag^the  witness  attesting,  not  the  messenger's 
subscription,  but  that  which  is  set  forth  in  the  execution.  What 
woidd  follow  if  this  were  omitted,  is  perhaps  a  matter  that 
would  depend  on  the  circumstances  of  the  case.  On  the  analogy 
of  private  writs  and  services,  it  would  probably  be  held,  that  if 
the  execution  were  not  continued  upon  a  new  sheet,  the  signar 
ture  by  the  messenger  and  witness  at  the  end  of  the  execution 
would  be  sufficient.^  And  in  other  cases  it  might  depend  upon 
circumstances,  showing  whether  the  writ  was  unico  conteatu^ 
and,  according  to  the  statute,  written  on  continuous  sheets  with 
the  summons,  and  whether  the  page  wanting  signature  was  a 
material  part  of  the  writ.' 

The  statutory  schedule  for  the  execution  contains  no  room 
for  a  statement  of  the  number  of  pages  on  which  it  is  written. 
In  case,  therefore,  of  the  execution  being  continued  upon  a  new 
page,  or  still  more,  a  new  sheet,  it  is  all  the  more  necessary,  in 
order  to  show  that  it  is  written,  in  compliance  with  the  statute, 
upon  continuous  sheets  with  the  summons,  and  that  nothing  is 
foisted  in,  that  the  catch-words  at  the  bottom  of  the  pages  be 
properly  inserted. 

It  has  never  been  the  practice  to  insert  the  name  and 
designation  of  the  writer  of  an  execution ;  and  by  the  former 
practice,  it  was  not  essential  in  the  execution  of  any  summonsy 
unless  intended  to  interrupt  prescription  in  real  rights,  that  the 
designation  of  the  witne&ses  should  be  inserted  in  it.'  The  Act 
1681,  c.  5,^  as  interpreted  by  this  decision,  limited  this  requisite 
to  inhibitions,  interdictions,  homings,  arrestments,  when  executed 
by  messengers,  and  where  the  execution  of  a  summons  was  re- 
quired to  interrupt  the  above  prescription.  Now,  however,  the 
name  and  designation  of  the  witness  must  be  inserted  in  the 

1  miHamson,  21  Dec.  1742,  M.  16955  and  16983 ;  Duke  of  Hamilton 
v.  Douglas,  9  Dec.  1762,  M.  16956 ;  SmUh  v.  Bank  of  Scotland,  4  July 
1816,  F.  C. ;  MenzieB^  Conveyancing,  p.  97. 

»  See  Peter  v.  Ross,  Feb.  19,  1795,  M.  16957. 

»  Napier,  Dec.  8,  1736,  M.  16899.  *  Act  1681,  c.  5. 
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reference  made  to  the  ex^ntion.^  On  the  other  hand,  it  might 
be  inferred,  from  the  opinions  of  the  majority  of  the  judges  in  the 
case  of'  Steioarty^  that  this  would  be  held  'an  intrinsic  fact  of  the 
execution.  Neither  does  the  execution  seem  to  ph)ve  that  the 
copy  citation  served  hfts  the  name  and  designation  of  the  witnesfs 
properly  tet  forth  in  it  (as  required  by  the  Act  1693,  c.  12,  and 
schedule  tb  the  Act  of  Sederunt  8  July  1831).  Biit  on  this 
point  the  reader  is  referred  to  the  cases  cited  on  pp.  57,  58.' 

In  a  case  where  an  execution  of  citation  expressly  bore 
reference  to  one  of  two  copies  of  citation  which  had  been 
served,  ^  holding  the  double  and  copy  of  citation  of  this  date  as 
the  correct  one,'  and  was  disconform  to  that  copy  as  to  the  day 
of  compearance,  an  objection  to  the  citation,  founded  on  the 
service  copy  in  the  face  of  the  execution,  was  sustained ;  but  it 
was  stated  from  the  bench,  that  this  case  was  not  to  affect  the 
general  rule,  that  a  formal  execution  could  not  be  contradicted 
by  the  service  copy.* 

As  pleas  are  receivable  in  competition,  by  way  of  exception, 
which  otherwise  could  only  be  received  in  the  form  of  a  reduc- 
tion, objections  to  the  service  copy  are  received  by  way  of  ex- 
ception in  such  cases.' 

improbation  of  the  execution  must  be  proponed  initio  litisj 
otherwise'  it  cannot  be  received;^  although  in  an  older  case, 
improbation  of  the  execution  was  received  after  peremptory 
defences,  and  a  decree  against  the  defenders.^  It  has  also  been 
held  that  an  objection  ex  facie  to  the  execution  cannot  be 
listened  to,  when  proponed  for  the  first  time  in  a  suspension  of  a 
decree  in  foro  of  an  Inferior  Court.® 

Neither  can  an  execution  be  excepted  to  upon  an  allegation 
that  the  subscriber  Was  not  a  messenger,  without  a  formal  action 

.1  AUardiu  v.  BJahey,  Jan.  12, 1847,  IX.  D.  314,  No.  52. 

*  Stewart  v.  Macdonald,  July  20,  1860,  XXII.  D.  1514. 

>  See  also  SUwart,  etc.^  v.  Brovm^  22  May  1824,  III.  S.  56,  N.  E.  86 
(case  of  a  schedule  of  arrestment).  Compare,  however,  with  regard  to  in- 
hibitions, the  speeches  of  Ld.  President  and  Ld.  M^Eenzie,  in  Holmes  v. 
Reidy  Mar.  4, 1829,  VII.  S.  535,  No.  261. 

*  Dunlop  V.  NicoUon,  July  10, 1827,  V.  S.  915,  N.  E.  850,  No.  451. 

*  Mor.  2750,  etc. ;  Shand's  Practice,  258. 

«  Election  of  Wick,  Mar.  1773,  V.  Sup.  457. 

'  M'Lauchlans  v.  M'Dougal,  Nov.  27,  1744,  M.  6788. 

»  Unumd,  22  Dec.  1821, 1.  S.  282,  N.  E.  220,  No.  270. 
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of  reduction ;  for  the  admitting  of  such  objections,  in  the  first 
instance,  would  be  a  great  obstruction  to  the  free  and  ready 
course  of  justice ;  and  in  the  reduction  it  will  be  a  sufficient 
defence,  that  the  executor  was  habit  and  repute  a  messenger.^ 
This  will  be  the  case  in  executions  by  a  deprived  messenger, 
though  the  deprivation  should  be  pubUshed  in  terms  of  the  Act 
1587,  c.  46,  if  he  is  still  held  and  reputed  a  messenger;'  but 
after  his  deprivation  is  intimated  in  the  public  newspapers, 
they  are  null.^ 

§  11.  Amendment  of  Execution. 

When  a  summons  has  been  called,  it  ceases  to  be  a  warrant 
for  execution,  and  no  error  in  the  res  geetce  of  the  execution  can 
be  remedied  by  citing  of  new,^  without  a  supplementary  sum- 
mons. In  some  cases,  however,  an  error  in  the  writ  called  the 
execution  has  been  allowed  to  be  amended,  when  materials 
exist,  supplying  evidence  of  what  the  res  gesUs  really  were. 
With  regard  to  the  amendment  of  a  messenger^s  execution 
after  being  produced  in  Court,  Elilkerran  states,  that  on  a 
verbal  report,  the  Lords  agreed  that  a  messenger  may  amend 
his  execution,  when  nothing  inconsistent  with  what  the  execu- 
tion produced  bears  is  proposed  to  be  added ;  but  they  would 
not  allow  him  to  add  two  additional  witnesses  to  his  execution.' 
A  number  of  other  cases  will  be  foimd  in  Morrison's  Dic- 
tionary, in  which  amendments  were  allowed.^  In  peculiar  cir- 
cumstances, it  has  even  been  allowed  for  a  messenger  at  a 
distant  date  to  make  up  an  execution  from  materials  in  his 
possession,^  where  there  is  ground  for  a  presumption  of  its 
truth,  and  that  a  return  had  been  made  in  due  time,  but  gone 
amissing. 

In  two  cases,  however,  where  an  objection  was  taken  to  the 

^  Erak.  Inst.  IV.  2,  6 ;  Stair,  lY.  42,  §  12.    See  analogooB  case  of  a 
notary.  Laird  Johnston,  26  June  1634,  Dane,  M.  2718. 

"  Stuart,  Nov.  10,  1676,  M.  3092 ;  Lermont,  July  11,  1699,  M.  3096. 
»  Hunter,  Feb.  18,  1732,  M.  3097 ;  Ewk.  Inst.  I.  4,  33 ;  R^.  1772,  §  10. 

*  Muir,  10  July  1829,  VII.  S.  886.  »  Kilk.,  p.  169. 

*  M.  voce  Litigious,  8337-47. 

'  Cameron  v.  M'Ewen,  Feb.  4,  1830,  VIII.  D.  440,  No.  206.    See  also 
remarks  in  Jack  v.  Pearson,  Feb.  11,  1824,  II.  S.  681,  N.  E.  581,  No.  651. 
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execution  of  the  summons,  that  it  was  written  on  a  paper  apart, 
and  did  not  contain  the  designations  of  the  parties,  in  terms  of 
the  Act  1672,  c.  6,  the  Court  sustained  the  objection,  and  re- 
fused to  admit  an  amended  execution.^  An  execution  of  a 
summons  erroneously  set  forth  that  the  citation  was  given  on 
the  25th  of  March,  whereas  it  was  given  on  the  26th.  The 
defender  stated  in  his  evidence  the  plea  of  no  process,  in  re- 
spect that  the  summons  was  not  served  upon  him,  and  he  had 
not  been  cited  as  stated  in  the  messenger^s  execution,  offering 
to  instruct  his  plea  by  the  service  copy,  which  he  produced. 
The  pursuer  immediately  withdrew  the  erroneous  execution, 
and  lodged  in  process  a  new  and  correct  one.  The  Court  held 
the  pursuer  entitled  to  do  this ;  and  as  it  was  done  deMto  tern" 
parey  the  summons  was  held  to  be  correctly  executed,  and  the 
objection  obviated.' 

A  stricter  rule  applies  to  diligence,  at  least  in  competition  ; 
for  then  no  amendment  is  admissible.'  Where  there  was  no 
competition,  an  amended  execution  was  admitted,  there  being 
nothing  in  it  inconsistent  with  the  f  acts.^ 

§  12.  Execution  during  the  Nighty  etc. 

Executions  should  take  place  at  a  reasonable  hour  of  the 
day,  but  it  is  no  objection,  that  a  summons  is  executed  person- 
ally, or  at  the  dwelling-place,  in  the  night-time ;  for  homings 
and  arrestments,  but  not  poindings,  may  be  so  executed.^  But 
as  the  object  of  an  edictal  citation  at  the  market-cross  was  to 
acquaint  the  lieges,  it  was  held  improper  that  such  an  execution 
should  be  made  at  night.  Now,  however,  such  edictal  citations 
are  abolished  in  Court  of  Session,  although  not  in  Sheriff 
Court,  summonses.* 

1  Stewart  ▼.  M'Ra,  18  Jan.  1831,  IX.  S.  261 ;  Creighton  v.  Deans,  16 
Nov.  1882,  XI.  S.  30. 

«  Headerson  v.  Richardson,  May  28,  1848,  X.  D.  1035,  No.  155.  See 
alflo  AUan  v.  Miller,  26  May  1848,  X.  D.  1060,  No.  160 ;  CuOen's  Trustees, 
July  2, 1825,  IV.  S.  186,  No.  112 ;  Cameron  v.  M'Ewen,  Feb.  4,  1880, 
VIII.  a.  440,  No.  205. 

'  Hog  V.  Macallan  and  Lowden,  June  2,  1797,  M.  8346. 

*  May  V.  Malcolm,  June  7, 1825,  IV.  S.  79,  No.  62. 

«  M.  8738,  41,  etc.  «  13  and  14  Vict.,  c.  36,  §  22. 
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An  execution  of  a  summons  on  a  Sunday,  or  holiday  ap- 
pointed by  the  State,  is  null,  as  no  actus  legitimusy  or  public 
legal  solemnity,  can  take  place  on  that  day.^ 

§  13.  Irregularities  in  Execution. 

It  was  at  one  time  not  unusual  for  messengers  to  sign  their 
names  at  the  foot  of  a  sheet  of  paper,  and  to  return  it  in  that 
state,  with  a  note  containing  a  few  particulars  of  the  execution, 
to  the  agent,  who  wrote  an  execution  above  the  signatures. 
Such  an  execution  was,  of  course,  no  proper  writ  at  all ;'  but 
when  the  objection  was  taken,  the  Court  refused  to  sustain  it, 
owing  to  the  communis  error j  and  the  consequences  that  might 
ensue;  but  they  made  an  Act  of  Sederunt,^  prohibiting  the 
practice  in  future.^  A  messenger  who  had  returned  such  an 
execution,  and  got  two  persons  to  sign  it  as  witnesses  who  had 
not  seen  the  writ  executed,  was  deprived  of  his  office ;  and  a 
writer,  who  had  filled  up  a  false  execution  on  a  sheet  of  paper, 
was  fined,  and  found  liable  in  damages  and  expenses.^ 

It  is  dangerous  for  witnesses  to  sign  messengers'  executions 
without  seeing  the  citation  given ;  for,  besides  the  execution 
being  null,  the  witnesses  are  liable  to  be  punished,  and  instances 
formerly  occurred  of  persons  being  put  in  the  piUory.*  They 
are  also  liable  in  any  damage  that  may  be  incurred  by  such  act. 

§  14.  Dispensing  with  Execution. 

When  the  defender  is  willing  to  accommodate  the  pursuer, 
the  expense  of  executing  the  summons  is  sometimes  saved,  by 

^  See  M.  voce  Snnday,  1500,  1,  etc.  See  Ld.  3dttef%  remarks  in  note, 
and  opinion  in  EUiot  v.  Faxdke,  20  Jan.  1844,  YI.  D.  p.  411,  No.  72 ; 
Bellas  Principles,  §  44  ;  Menzies*  Conveyancing,  p.  63. 

'  Sach  a  method  of  making  out  a  public  writ  is  very  different,  of  coime, 
in  principle  from  a  blank  acceptance  of  a  bill, — a  transaction  which  only 
conoems  the  acceptor  himself,  and  gives  an  authority  to  draw  upon  him  for 
an  indefinite  amonnt. 

«  28  Jane  1704. 

^  See  as  to  its  construction,  Y.  Sur^jt.  485,  Falconer  v.  Smithy  5  Mar. 
1777. 

»  WiUcn  and  Phillips,  12  July  1740,  A.  S.  ed.  1790,  p.  858. 

«  Jamti  Wright,  19  July  1788,  A.  S.  ed.  1790,  p.  680. 
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the  defender  or  his  agent  agreeing  to  hold  the  summons  as  exe- 
cuted ;  and  the  inductee  may  also  be  dispensed  with.  A  written 
consent  to  this  effect  should  be  obtained,^  tmd  is  best  indorsed 
on  the  summons,  just  as  the  execution  itself  should  be.  Of 
course,  this  dispensation  can  only  be  accepted  at  the  hands  of  an 
agent,  whose  authority  and  responsibility  are  unexceptionaUe ; 
and  tt  is  only  in  actions  whose  object  is  the  immediate  enforce- 
ment of  a  personal  obligation  that  it  should  be  employed.  The 
|H\>priety  of  it  in  an  action,  the  object  of  which  is  to  constitute 
a  debt  which  is  likely  to  lie  out  at  interest,  would  be  very  doubt- 
ful ;  and  in  actions  destined  to  affect  a  title  to  real  estate,  such 
an  expedient  should  never  be  resorted  to.  The  Court  have 
held^  in  one  case,  that  the  real  creditors  in  possession  cannot 
supply  the  want  of  a  citation  in  a  ranking  and  sale  by  sisting 
themselves.^  The  effect  of  dispensing  with  execution  is,  in  fact, 
m^^rely  to  raise  up  a  personal  exception  against  the  defender,  if 
he  should  afterwards  object  to  the  want  of  citation.^ 

§  15.  Remarks  on  the  Execution  of  Summonses  of  Adjudication^ 
Ranking  and  Salcy  and  MuUiplepoinding. 

Summonses  of  adjudication,  and  of  ranking  and  sale,  being 
in  reality  diligences  which  are  the  foundation  of  a  title  to  real 
estate,  ought  to  be  executed  with  great  care,  for  the  titles  to  the 
estates  affected  may  be  annulled  by  any  error.  There  is 
nothing  peculiar  in  the  form  of  executing  a  summons  of  adju*- 
dication.  It  requires,  as  already  noticed,  the  delivery  only  of 
the  short  copy  or  citation  ;  though  it  is  a  common  practice,  ob 
majarem  cautelam^  to  deliver  a  full  copy  of  the  libel  with  the 
citadon  annexed. 

Summonses  of  ranking  and  sale  must  be  executed  against 
the  ^  debtor,  and  all  his  real  creditors  who  are  in  the  known 
actual  possession  of  his  estate,  by  labouring  or  uplifting  the 
rents  in  the  ordinary  form  of  law ;  and  the  bankrupt's  other 
creditors,  and  all  others  having  or  pretending  to  have  interest, 
by  an  edictal  citation  upon  a  warrant  to  be  contained  in  the 

»  See  CuUen  v.  Campbell,  6  Dec.  1829,  VIII.  S.  197. 
*  LittUjohn  v.  HamUton,  7  Mar.  1829,  YII.  S.  563. 
»  See  Frcaer  y.  Reid,  29  June  1826,  IV.  S.  773,  N.  E.  781 ;   WiUon  v. 
Pattit,  27  May  1826,  IV.  S.  623,  N.  E.  631. 
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sammons.'^  It  was  formerly  necessary  to  execate  the  summons 
at  certain  parish  churches ;  but  this  regulation  was  long  ago 
repealed.'  Keal  creditors,  as  well  as  adjudgers,  if  not  in  posses-- 
siouj  are  sniBciently  cited  by  the  edictal  citation.  After  the 
forms  of  edictal  citation  at  the  market-cross  of  Edinburgh  and 
pier  and  shore  of  Leith  had  been  abolished,  and  citation  at  the 
office  of  the  Keeper  of  Edictal  Citations  substituted  for  them,  in 
the  case  of  defenders  f urth  of  the  kingdom,  these  antiquated 
forms  continued  in  use  in  the  case  of  summonses  of  ranking  and 
sale,  for  the  purpose  of  certiorating  not  only  persons  out  of  the 
kingdom,  but  also  creditors  who  might  be  within  it.  But  by  the 
Court  of  Session  Act,  all  edictal  citations  at  the  market-cross  of 
Edinburgh  and  pier  and  shore  of  Leith,  in  processes  of  ranking 
and  sale,  and  in  all  other  processes  and  proceedings  whatsoever, 
are  abolished ;  and  in  lieu  thereof,  '  all  such  edictal  citations, 
charges,  publications,  citations,  and  services  shall  be  done  and 
performed  by  delivering  a  copy  thereof  at  the  office  of  the 
Keeper  of  Edictal  Citations,'  in  terms  of  6  Geo.  lY.,  c.  120, 
and  of  the  Act  of  Sederunt  24  Dec.  1838,  §  7.'  The  inducics 
against  parties  within  the  kingdom  are  fourteen  days ;  against 
defenders  out  of  the  kingdom,  and  for  the  general  edictal  citation, 
twenty-one  days.  Tutors  and  curators  of  the  debtor,  if  he  is  a 
minor,  must  of  course  be  cited  ;^  which  must  now  be  done  at  the 
office  of  the  Keeper  of  Edictal  Citations,^  and  on  the  same  vndudoe 
as  the  minor^s.  It  has  been  held  that  the  edictal  citation  is  in- 
dispensable, though  the  debtor  and  all  his  real  and  personal 
creditors  have  been  cited  personally,  or  at  their  dwelling-places.^ 
Real  creditors  in  possession  must  be  regularly  cited ;  and  it  has 
been  held  that  they  cannot  dispense  with  citation,  or  waive  the 
objection  that  they  have  not  been  cited  by  sisting  themselves.^ 
A  full  copy  of  the  summons  is  usually  served  on  the  debtor,  but 
a  short  copy  of  citation  is  enough.^  Short  copies  are  always 
used  in  the  citations  of  the  other  parties. 

A  summons  of  multiplepoinding  is  so  far  peculiar,  that  it 

1  A.  S.  23  Nov.  1711.  «  A.  S.  13  Nov.  1793. 

»  13  and  14  Vict.,  c.  36,  §  22. 

*  Dalgleish,  26  June  1752,  M.  12085. 

»  See  13  and  14  Vict.,  c.  36,  §  22,  and  p.  31,  supra. 

«  Earl  of  Marchmont,  28  June  1727,  M.  2240. 

»  Littlejohn,  7  Mar.  1829,  VII.  S.  563.  •  Supra,  p.  50. 
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may  be  raised  not  only  by  the  person  who  is  in  possession  of 
the  fond  in  medioj  as  pursuer,  but  by  any  of  the  claimants  of 
that  f and,  in  the  name  of  the  holder  of  the  fund,  provided  the 
party  raising  such  action  ^  state  specifically  in  the  body  of  the 
summons  who  is  the  real  raiser  of  the  action.'^  If  the  holder, 
however^  be  not  the  real  raiser,  the  action  must  ^  be  intimated 
to  the  nominal  pursuer,  by  being  served  on  him  by  a  mes- 
senger-at-arms,  in  the  same  manner,  and  on  the  same  inducioe, 
as  if  he  were  one  of  the  defenders ;  and  an  execution  of  such  in- 
timation shall  be  returned  along  with  the  executions  of  citation/' 

§  16.  Remarks  an  the  Execution  of  Summonses  for 
Interrupting  Prescription, 

By  an  old  statute,'  ^  it  is  advised  that  the  partie  to  quhome 
an  obligation  is  made,  and  has  interest  therein,  sail  follow  the 
said  obligation  within  the  space  of  fourtie  ziers,  and  take  docu- 
ment thereupon.  And  gif  he  dois  not,  it  sail  be  prescrived,  and 
be  of  nane  avail,  the  said  fourtie  zeirs  beand  runnin  and  un- 
perseived  be  the  partie.'  This  statute  was  renewed  a  few  years 
afterwards:^  ^And  likewise  in  time  to  cum,  all  obligations 
maid,  or  to  be  maid,  that  beis  not  followed  within  fourtie 
zeires,  sail  prescrive  and  be  of  nane  avail.'  And  these  are 
followed  up  by  a  still  later  statute,  1617,  c.  12.'  There  are 
also  a  number  of  Acts  introducing  shorter  periods  of  prescrip- 
tion for  particular  classes  of  claims ;  namely^  the  triennial  pre- 
scription of  tradesmen's  accounts,  etc.  ;*  the  quinquennial 
prescription  of  ministers'  stipends  and  multiures  ;^  and  the 
decennial  prescription  of  tutorial  accounts.^  A  distinction  must 
be  borne  in  mind  between  these  shorter  prescriptions  and  the 
one  first  mentioned,  namely,  that  the  principle  of  the  long  pre- 
scription proceeds  on  the  presumption  that  the  claim  has  been 
abandoned,  and  that  of  the  shorter  prescription,  on  the  pre- 
sumption of  the  claims  having  been  paid.    This  distinction  at 

^  13  and  14  Vict.,  c.  86,  §  21. 

«  A.  S.  11  July  1828,  §  28.   Henderson,  30  June  1827,  V.  S.  886,  N.  E. 
822. 

»  1469,  c.  28  [29].  *  1474,  c.  54  [65]. 

*  1617,  c.  12.    See  BeU's  Principles,  §  607  and  foUowing. 

«  1579,  c.  83.  '  1669,  c.  9.  *  1669,  c.  9. 
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once  creates  a  dilTerence  in  the  effect  of  citation  in  the  two 
cases.  In  the  case  of  the  longer  prescription,  the  mere  fact  of 
citation  in  an  action  to  constitute  the  claim, — ^that  being  a  judi- 
cial intimation  of  a  claim  to  payment, — ^is  sufficient  to  elide  the 
presumption  of  abandonment,  and,  therefore,  to  interrupt  pre- 
scription. In  the  other  class  of  cases,  citation  in  the  action  in 
which  the  claim  is  enforced  has  a  similar  effect;  but  this  is 
simply  on  the  principle,  that  the  date  of  citation  fixes  the  state 
of  matters  upon  which  a  judgment  is  given  in  the  action  ;^  and, 
consequently,  if  the  defender  be  cited  before  the  expiry  of  three 
years,  and  the  action  duly  proceeded  with,  there  will  be  no  room 
for  pleading  the  statutory  presumption  of  payment. 

Although  the  prescription  of  heritable  rights  depends  alto- 
gether on  a  different  principle,  the  method  of  its  interruption  is 
nearly  similar.  By  the  statute  relating  to  prescriptions  of  herit- 
able rights  (1617,  c.  12),  it  is  enacted  that,  where  any  one  has 
possessed  lands  or  heritages,  by  himself  or  his  predecessor,  for 
forty  years  after  the  date  of  his  or  their  inf ef tment,  without  any 
lawful  interruption,  his  title  shaU  not  afterwards  be  called  in 
question.  A  citation  upon  a  summons  is  such  an  interruption. 
By  1669,  c.  10,  it  is  enacted,  ^that  all  interruption  as  to  the 
rights  of  land  be  citations,  shall  in  time  heirafter  be  ezecut  by 
messengers-^t-arras,^  and  against  the  defenders  personally  or  at 
their  dwelling-place,  and  at  the  paroch  churches  in  the  time  of 
divine  service,  or  immediately  after :  And  in  case  the  parties  be 
forth  of  the  kingdom,  at  the  mercat  cross  of  Edinburgh,  and 
peer  and  shore  of  Leith^  upon  threescore  dayes.  And  that  all 
citations  that  shall  be  made  use  of  for  interruptions,  whether  in 
real  or  personal  rights,  be  renewed  every  seven  years,  other- 
wayes  to  prescrive,  except  the  parties  be  minors ;  in  which  case 
this  Act  is  not  to  be  extended  against  them  during  the  years  of 
their  minority.'  By  an  explanatory  Act'  it  is  further  enacted, 
^that  in  citations  for  interruption  as  to  rights  of  lands  and 
wakenings  thereof  copies  of  the  citation  shall  be  affixed  on  the 

^  The  dlBtinction  is  well  stated  in  the  judgments  of  Lds.  Glenlee  and 
Pitmilly,  in  the  case  ol  McLaren  v.  Buik,  Feb.  27,  1829,  VII.  S.  483. 
See  Bell's  Principles,  Art.  607-684. 

*  At  this  time  a  first  citation  (which  is  aU  that  is  here  enjoined)  might 
have  been  given  by  any  one  as  Sherifif  in  that  part. 

•  1686,  c.  15. 
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most  patent  door  of  the  paroch  church,  and  that  over  and  be- 
sides what  is  required  by  the  said  Act  anent  these  executions. 
The  meaning  of  these  Acts  appears  to  be,  that  it  is  only  in  the 
event  of  the  citation  being  given  at  the  dwelling-house  that  any 
citation  at  the  parish  church  is  necessary.  ^  And,  according  to 
Stair,  if  the  execution  be  not  personally,  it  must  be  at  the 
parish  kirk  of  the  defender  in  time  of  divine  service,  or  imme- 
diately thereafter.'  ^  The  edictal  citation  in  the  case  of  a  de- 
fender  fnrth  of  the  countiy,  is,  of  course,  now  executed  at  the 
office  of  the  Keeper  of  Edictal  Citations.  In  order  to  operate 
against  purchasers  or  singular  successors  of  real  rights^  it  was 
f onnerly  required  that  ^  all  summonds  made  use  of  for  interrupt* 
ing  the  prescription  of  real  rights  shall  pass  upon  a  bill  under 
the  Signet,  and  contain  all  the  grounds  and  warrants  upon  which 
it  proceeds,  and  the  summonds  and  executions  thereof,  and  all 
instruments  of  interruption  be  registrat  in  a  Particular  Begister, 
to  be  appcHUted  by  the  Lord  Register  to  be  kept  at  Edinburgh, 
within  forty  days  after  the  date  of  the  execution  and  instru- 
ment of  interruption.'  *  By  the  Court  of  Session  Act'  a  bill  is 
no  longer  necessary,  but  the  other  requisites  as  to  registration 
must  be  duly  observed. 

The  above  statutes  apply  merely  to  those  cases  where  the 
summonses  have  been  executed,  but  not  called  in  Court.  If 
once  called,  the  interruption  is  not  by  citation  merely,  but  by 
action,  which  neither  requires  the  renewals  nor  formalities  of  the 
Act  1669,  and  others  above  quoted,  nor  registration.  Interrup* 
tions  by  diligence  also  fall  not  under  the  Act  1669,  but  subsist 
for  the  whole  course  of  prescription,  without  the  necessity  of 
being  renewed.^ 

When  the  object  of  a  citation  is  to  interrupt  the  prescription 
of  real  rights,  it  is  not  unusual,  in  case  of  any  error  after- 
wards appearing  in  the  citation,  also  to  interrupt  via  faetij  or  by 
the  fBTty  protesting  extrajudicially  against  the  usurpation  or 
encroachment.  The  fact  being  attested  by  a  notary  public  and 
witnesses,  and  an  instrument  of  interruption  drawn  up  and 
recorded  within  sixty  days  of  its  date,  as  directed  above,'  an 
effectual  interruption  is  made.^ 

1  Stair,  IV.  85, 16.       «  1696,  c.  19.       »  13  and  14  Vict.,  c.  86,  §  1. 

*  Erak.  Inafc.  III.  7,  §  48.  *  Act  1696,  c.  19. 

*  See  Office  of  a  Notary,  Bankt.  II.  12,  51 ;  Erek.  III.  7,  40  and  44. 
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§  17.  Remarks  on  the  Execution  of  Teind  Summonses, 

By  the  Act  1707,  c.  9,  under  which  the  Lords  of  Council 
and  Session  were  invested  with  the  powers  of  the  Commissioners 
for  the  Plantation  of  Kirks  and  Valuation  of  Teinds,  it  is  de- 
clared, that  ^  the  Lord  Register,  and  his  deputes  to  be  ap- 
pointed by  him  to  that  effect,  shall  have  the  sole  and  only  power 
and  privilege  of  ndsmg  and  subscribing  of  the  summons  and 
diligences  relating  to  the  affairs  above  written,  the  same  always 
passing  her  Majesty^s  common  Signet  as  formerly.'  The  war- 
rant for  signeting  ^ese  summonses  is  therefore  the  signature  of 
the  Clerk  or  Depute-clerk  of  Teinds.  And  although  a  doubt  was 
thrown  upon  the  practice  by  the  Court  of  Session  Act,  13  and 
14  Vict.,  c.  36,  §  15,  which  enacted,  that  ^  all  summonses  in  con- 
sistorial  or  other  causes  which  at  the  passing  of  this  Act  re- 
quired to  be  signed  by  a  clerk  of  the  Court  of  Session,  may  be 
signed  either  by  such  clerk  or  by  a  writer  to  her  Majesty's 
Signet,  shall  be  in  all  respects  equivalent  to  the  signature  of 
such  clerk,' — the  signature  of  the  Teind  Clerk  is  still  the  only 
warrant  for  raising  the  summons ;  and  a  summons  of  valuation 
of  teinds  signed  by  a  writer  to  the  Signet,  and  signeted,  has 
been  held  incompetent,  in  respect  it  was  not  signed  by  the 
Teind  Clerk.* 

By  the  Act  6  Geo.  lY.,  c.  120,  §  54,  teind  summonses 
of  a  judicial  nature, — ^namely,  actions  for  the  valuation  or 
sale  of  teinds,  or  of  proving  the  tenor  of  the  same;  actions 
of  suspension  or  reduction  of  localities,  and  all  actions  of 
declarator  or  reduction  connected  with  teinds, — ^were  directed 
to  be  proceeded  in  as  nearly  as  possible  ^according  to  the 
forms  prescribed  by  this  Act  for  the  preparation  of  causes 
in  the  Court  of  Session.'  And  by  the  subsequent  Act  of 
Sederunt,  12  Nov.  1825  (Teind  Court),  made  imder  the  powers 
given  by  the  above  Act,  ^  to  make  such  orders  and  regulations 
concerning  the  forms  of  process  in  the  Teind  Court  as  may 
most  effectually  carry  into  execution  the  purposes  of  the  said 
Act,'  it  is  enacted  and  declared,  §  1,  2rfo,  That  all  teind  sum- 

*  Matheson  v.  MarchionMs  of  Stafford,  Feb.  1,  1862  (First  Div.), 
XXIV.  D.  No.  197.  See  Act  1707,  c.  9 ;  6  Geo.  IV.,  c.  120,  §  54 ;  1  and 
2  Vict.,  c.  118,  §  26  ;  2  and  3  Vict.,  c.  36,  §  8  ;  13  and  14  Vict.,  c.  36, 
§15. 
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monses  of  the  description  of  those  mentioned  above  ^  shall  be 
upon  the  same  inductee  and  the  same  diets  of  compearance,  and 
shall  be  executed  against  the  defender  or  defenders  within 
Scotland  or  out  of  the  kingdom,  and  shall  be  brought  into 
Court  and  called  in  the  same  way  as  ordinary  actions  in  the 
Court  of  Session.'  A  question  may  be  raised  upon  the  above 
enactments,  whether  the  procedure  introduced  by  the  subse- 
quent  Court  of  Session  Acty  1850,  is  to  apply  to  those  teind 
summonses  of  a  judicial  nature.  The  practice  of  the  Teind 
Office  sanctions  the  opinion  that  it  does  so  apply,  not  only  with 
respect  to  the  inducicBy  mode  of  execution^  and  calUngj  mentioned 
in  the  Act  of  Sederunt,  but  also  with  respect  to  the  form  of  the 
sunmions  (bearing,  namely,  a  short  preamble  and  an  articulate 
condescendence).  There  can  be  no  difficulty,  however,  regard- 
ing the  course  to  be  pursued  in  executing.  When  the  practice 
above  mentioned  is  followed,  the  will  of  the  summons  will  au- 
thorize the  messenger  to  summon,  etc.,  the  defenders  to  com- 
pear iixQ  fourteenth  day  if  within  Scotland,  and  the  ttoenty^first 
if  furth  thereof,  after  the  date  of  citation,  as  in  a  Court  of 
Session  summons.  There  can  be  no  doubt  that  the  proper  course 
for  the  messenger  in  executing  such  a  summons,  is  to  conform 
to  the  Act  13  and  14  Vict.,  c.  36,  and  return  the  short  form  of 
execution  given  in  Schedule  B  of  that  statute.  Full  doubles  of 
these  summonses  are  required  for  service. 

In  summonses  of  augmentation,  modification,  and  locality, 
of  disjunction  from  one  parish  and  annexation  to  another,  of 
disjunction  and  erection,  of  transportation  of  a  church,  proroga- 
tion of  tacks  of  teinds,  approbations  of  sub-valuations,  and  all 
others  in  which  the  Court  exercises  a  ministerial  power,  the  in- 
dudcB  are  six  days  to  persons  within  Scotland,  forty  to  persons 
in  Orkney  or  Shetland,  and  sixty  to  persons  furth  of  Scotland. 
All  such  summonses  may  be  executed  by  short  copies,  though 
it  is  usual  in  practice  to  serve  a  full  double.  The  execution 
will  be  in  the  old  form,^  as  it  may  be  doubted  whether  such 
summonses  are  affected  by  the  Court  of  Session  Act  (1850).^ 

By  the  Act  of  Sederunt  5  July  1809,  made  for  regulating 
citations  in  processes  of  augmentation,  modification,  and  loca- 
lity, under  the  powers  contained  in  the  Act  48  Geo.  HI.,  c.  138, 

*  SuprOf  p.  67. 

»  See,  however,  Loc,  of  St  Cuthherts,  21  Nov.  1855,  XVIII.  D.  77. 
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§  I69  it  is  directed  that  these  sanunonses  may  be  executed  against 
all  the  defenders,  whether  major  or  minor,  and  whether  within 
or  without  the  kingdom,  bj  the  precentor  giving  public  notice 
from  his  desk  on  a  Sunday,  inunediately  before  the  congrega- 
tion is  dismissed  from  the  forenoon  service,  that  the  summons 
has  been  raised,  and  that  it  is  to  be  called  in  Court  on  a  certain 
day.  not  beimr  less  than  six  weeks  after  the  date  of  the  first  in- 
tii^tion ;  and  this  intimation  must  be  repeated  for  three  several 
Sundays.  On  the  same  Sunday  on  which  the  first  notice  is 
given,  a  messenger  or  constable  must  affix  a  similar  notice  on 
the  most  patent  door  of  the  kirk.  Notice  that  the  process  has 
been  raised  is  also  directed  to  be  inserted  in  the  Edinburgh 
Evening  Courant,  the  Caledonian  Mercuryj  and  Edinburgh  Adn 
vertiser  [now  the  North  British  Advertiser ;  A.  S.  (Teind  Court) 
25  May  1859].  The  Presbytery  may  be  cited  by  a  letter 
from  the  pursuer,  provided  it  is  inserted  in  the  Presbytery 
record  one  month  before  calling  the  cause.  The  messenger  or 
constable  returns  a  certificate  of  intimation,  in  the  form  given 
below.  If  the  officers  of  state  are  defenders,  they  must  be  sum- 
moned in  the  usual  form,  on  six  weeks'  notice.  The  method  of 
citation  thus  prescribed  is  altemadve  to  the  forms  of  citation  at 
common  law,  which  are  still  competent. 

In  all  teind  summonses  the  will  b, '  to  compear  before  the 
Lords  Commissioners  for  Teinds ;'  ^  and  the  citation  must,  of 
course,  correspond  with  the  will.  The  defender  must  be  cited 
to  a  teind-day,  which  are — ^the  second  Wednesday  after  the 
meeting  of  the  Court  of  Session,  and  every  fortnight  after- 
wards, on  Wednesdays,  during  the  sitting  of  the  Court. 

In  a  teind  summons  where  the  Commissioners  of  her 
Majesty's  Woods,  Forests,  etc*,  are  called  as  defenders,  the  will 
directs  them  to  be  cited  in  the  method  prescribed  by  3  and  4 
Will.  IV.,  c.  69,  §  22?  In  like  manner,  when  the  Officers  of 
State  are  called  as  defenders,  special  directions  for  citing  them' 
are  contained  in  the  will.  It  is  doubted  in  the  Teind  Office 
whether  the  statute  20  and  21  Vict.,  c.  44,  §  1,*  is  sufficiently 
specific  to  authorize  service  on  the  Lord  Advocate  personally, 
or  at  his  dwelling-place,  as  a  valid  citation ;  and  in  practice 
these  summonses  are  raised  and  executed  without  taking  ad- 
vantage of  that  statute. 

>  2  &  8  Vict.,  c.  86,  §  8.     •  Supra,  p.  42.     «  Supra,  p.  42.     <  Supra,  p.  48. 
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Bepobe  proceeding  to  give  forms  for  messengers'  writs,  it  will 
be  well  to  prefix  the  style  of  the  ordinary  warrant. 

TViU  of  an  ordinary  Petitory  Summons. 

OuB  WILL  IS  Hebefobe,  and  we  charge  you,  That  on  sight 
hereof  ye  pass,  and  in  our  name  and  authority  lawfully  sum- 
mon, warn,  and  charge  the  said  defender  personally,  or  at  his 
dwelling-place,  to  compear  before  the  said  Lords  of  our  Council 
and  Session  at  Edinburgh,  or  where  it  may  happen  them  to  be 
for  the  time,  ihe  fourteenth  day  next  after  ^e  date  of  your  cita- 
tion, in  the  hour  of  cause,  widi  continuation  of  days,  to  answer 
at  the  instance  of  the  pxursuer  in  the  matter  above  libelled; 
That  is  to  sat,  to  hear  and  see  the  premises  verified  and 
proven,  and  decree  and  sentence  pronounced  by  our  said  Lords, 
in  terms  of  the  conclusions  above  written,  or  else  to  allege  a 
reasonable  cause  in  the  contrary,  with  certification  as  effeirs. 

ACCOBDING  TO  JUSTICE,  &C. 

[If  warrant  for  edictal  citation  alternatively  be  required^ 
say"] :  personally  or  at  his  dwelling-place,  if  within  Scotland, 
and  if  furth  thereof,  by  delivery  of  a  copy  hereof^  at  the 
Office  of  the  Keeper  of  the  Becord  of  Edictal  Citations,  to  com- 

^  This  is  the  style  adopted  in  the  Act  of  Sederunt,  11  July  1828,  §  22 ; 
bat  of  coiirBe  the  style  should  be  varied  according  as  a  fall  copy  of  the  libel 
or  only  a  citation  is  required.  The  old  style  ran  thus :  '  personally  or  at 
their  dwelling-plaoes,  if  they  be  within  the  reahn,  and  if  furth  thereof,  by 
op^i  proclamation  at  the  market-Gross  of  Edinburgh,  and  pier  and  shore 
of  Leith,*  etc  (Dallas,  p.  78.)  The  statute  6  Geo.  lY.,  c.  120,  §  51, 
which  discontinaeB  these  citations,  directs,  'that  in  lieu  thereof,  such 
edictal  citations,  charges,  publications,  citations,  and  services  at  the  market- 
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pear  before  the  Lords  of  onr  Conncfl  and  Session  at  Edinburgh, 
or  where  it  may  happen  them  to  be  for  the  time,  the  said  de- 
fenders, if  in  Scotland,  the  fourteenth  day,  and  if  in  Orkney 
or  Shetland,  or  f urth  of  Scotland,  the  twenty-first  day  next 
after  the  date  of  your  citation,  in  the  hour  of  canse,  etc. 

§  1.  Citationa  an  Sufnmonses. 

(1.)  Citation  attached  to  the  Service  Copy  of  Summone. 

If  A.  D.,  Messenger-at-Arms,  by  yirtue  of  a  Sommons, 

whereof  the  above  and  the  . 
preceding  pages  are  a  full  double,  excepting  the  Will,  signeted 
the  day  of  ,  Eighteen  hundred 

and  years,  raised  at  the  instance  of  the  therein  de- 

signed A.  J3.,  Pursuer,  in  her  Majesty^s  name  and  authority, 
lawfully  Summon^  Warn,  and  Charge  you,  the  also  therein  de- 
signed C.  D^  Defender,  to  compear  before  Ae  Lords  of  Coun- 
cil and  Session,  at  Edinburgh,  or  where  it  may  happen  them 
to  be  for  the  time,  the  fourteenth  day  next  after  the  date  of 
this  citation,  in  the  hour  of  cause,  with  continuation  of  days,  to 

R 

croBB  of  EdinboTgli,  pier  and  shore  of  Ldth,  as  agidimt  perecHis  forth  of 
Scotland^  shall  be  done  and  performed  by  deliyery  of  a  oopj  thereof  at  the 
Record  Office  of  the  Keeper  of  the  Reocnda  of  the  (jovat  of  Session,  in  the 
manner  now  practised  in  cases  of  citation  or  charge  at  the  dweUing-honse 
of  a  party  not  personally  apprehended.'    Now,  '  the  copy  ihertof^  in  this 
statute,  is  clearly  not  the  copy  of  the  letters  or  sommons,  bat  a  copy  of  the 
cttafton  or  schedole  of  dwrge^  etc. ;  aUhoug^  the  reqoiiement,  that  the 
citation,  etc.,  shall  be  performed  ^  in  the  manner  now  practised  in  cases  of 
citation  or  charge  at  ^e  dweUing-honse  of  a  party  not  personally  appro* 
hended,*  implies,  no  donbt,  that  a  copy  libel  must  be  left  tn  ikt  ca$es  where 
it  would  he  required  to  ^  left  at  the  dwelling-house.    Apart,  therefore,  from 
iSba  schedole  to  the  Act  of  Sederunt,  there  seems  no  reason  for  the  insertioii 
in,  the  warrant  of  a  special  direction  with  regard  to  the  service  copy.    It 
would  appear  sufficient  to  point  out  that  the  service  be  made  personally  at 
the  dwelling-house,  or  at  tiie  office  of  Edictal  Citations ;  and  this  direc- 
tion .being  given,  that  it  is  the  messenger's  duty  to  execute  it  properly. 
These  remarks  are  perhaps  of  little  consequence  in  the  case  of  summonses^ 
which  generally  require  the  service  of  full  copies,  and  in  that  case,  of 
course,  the  aboye  style  should  be  followed.     But  they  appear  necessary, 
because  the  same  style  is  sometames  heedlessly  adopted  in  framing  the  wills 
of  other  letters,  such  as  letters  of  supplement,  where  the  service  of  copies 
of  the  Utters  is  unnecessary  and  inept,  and  creates  only  so  much  needless 
expense. 
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answer  at  the  instance  of  the  said  Pursner  in  the  matter  libelled 
in  the  said  Summons,  with  certification^  conform  to  the  princi- 
pal Summons. — ^This  I  do  upon  the  day  of 

Eighteen  hundred  and  years,  be- 

fore and  in  presence  of  E.  F.y  residenter  in  6r.,  witness  to  the 
premises. 

(Signed)         A.  D. 

(2.)  Citation  on  a  Summons  requiring  only  Short  Copies  to  be 
served^  such  as  MuUiplepoindings^  Tenants  in  Summonses 
of  MaiUs  and  Dvtiesj  Poinding  the  Ground^  etc. 

\y  A.  D.y  Messenger-at-arms,  by  virtue  of  a  Summons  of 
y  signeted  the  day  of 

Eighteen  hundred  and  years,  raised  at  the  instance 

of  A.  B,j  merchant  in  C,  Pursuer,  against  {here  take  in  the 
names  and  designations  of  the  whole  Defenders)y  In  her  Majesty's 
name  and  authority,  lawfully  Summony  Wamj  and  Charge  you, 
the  said  J.  M,y  Defender,  to  compear  before  the  Lords  of 
Council  and  Session,  at  Edinburgh,  or  where  it  may  happen 
them  to  be  for  the  time,  the  day  next  after 

the  date  of  this  citation,  in  the  hour  of  cause,  with  continua- 
tion of  days,  to  answer  at  the  instance  of  the  said  Pursuer  in 
the  matter  libelled  in  the  said  Summons,  with  certification, 
conform  to  the  principal  Summons.  —  This  I  do  upon  the 

day  of  Eighteen  hundred  and 

years,  before  and  in  presence  of  E.  F.,  resi- 
denter in  (?.,  witness  to  the  premises. 

(Signed)         A.  D. 

(3.)  Citation  on  a  Subpcsna  in  an  Exchequer  Cause. 

I,  A,  D.y  Messenger-at-Arms,  by  virtue  of  a  Subpoena, 
dated  the  day  of  Eighteen  hun- 

dred and  years,  whereof  the  above  is  a  full 

double,  at  the  instance  of  the  Lord  Advocate,  on  behalf  of  her 
Majesty,  in  her  Majesty's  name  and  authority,  lawfully  Sum- 
mony Wamy  and  CJiarge  the  therein  designed  C  B.  to  appear 
before  the  Lord  Ordinary  in  Exchequer  Causes,  in  the  Court  of 
Session,  at  Edinburgh,  on  the  fourteenth  day  next  after  the 
date  of  this  my  service  of  said  Subpoena,  to  answer  to  an  in- 
formation then  to  be  presented  at  the  instance  of  the  Lord 
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Advocate  on  behalf  of  her  Majesty  against  you,  with  certifica- 
tion.— ^This  I  do  upon  the  day  of 
Eighteen  hundred  and                     years,  before  and  in  presence 
of  D.  M.,  residenter  in  E.,  witness  to  the  premises. 

A.D. 

Note. — Execution  written  on  the  principal  Subpoena,  the 
same  as  a  Summons. 

(4.)  Intimation  and  Citation  to  a  Nominal  Pursuer  in  a  Summons 

of  MuUiplepoinding. 

Ij  A.  D.f  Messenger-at*Arms,  by  virtue  of  a  Summons  of 
Multiplepoindingy  signeted  the  day  of 

Eighteen  hundred  and  years,  of  which  Summons, 

excepting  the  Will,  the  above  and  the  preceding 

pages  are  a  full  double,  raised  at  the  instance  of  the  therein 
designed  A.  B,j  Pursuer,  do  hereby  make  due  and  lawful  inti* 
mation  th^'eof  to  you,  the  said  A,  B,,  Nominal  Pursuer,  and  in 
her  Majesty's  name  and  authority  lawfully  Summon^  Wamj  and 
Charge  you  to  compear  before  the  Lords  of  Council  and  Session 
at  Edinburgh,  or  where  it  may  happen  them  to  be  for  the  time^ 
upon  the  day  next  after  the  date  of  this  intimation 

and  citation,  in  the  hour  of  cause,  with  continuation  of  days. — 
This  I  do  upon  the  day  of  Eighteen  hun- 

dred and  years,  before  and  in  presence  of  E.  F.j 

residenter  in  E.y  witness  to  the  premises. 

A.D. 

(5.)   Citation  on  a  Teind  Summons. 

I,  A.  D.J  Messenger-at-Arms,  by  virtue  of  a  libelled  Sum- 
mons of  ,  whereof  the  above  and  the 
preceding  pages  are  a  full  double  to  the  Will,  dated 
and  signeted  the  day  of  Eighteen  hun- 
dred and                     years,  raised  at  the  instance  of  the  therein 
designed  A.  B.,  Pursuer,  In  her  Majesty's  name  and  authority, 
lawfully  Summ^my  Wam^  and  Charge  you, 
to  compear  before  the  Lords  Commissioners  for  Teinds,  at 
Edinburgh,  or  where  it.  may  happen  them  to  be  for  the  time, 
upon  Wednesday,  the                     day  of  next  to 
come,  in  the  hour  of  cause,  with  continuation  of  days,  to  answer 
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at  the  instance  of  the  said  Pursuer  in  the  matter  libelled  in 
the  said  Summons,  with  oertificationy  conform  to  the  principal 
Summons. — ^This  I  do  upon  the  day  of 

One  thousand  eight  hundred  and  years,  before 

and  in  presence  of  E,  F.j  residenter  in  E.^  witness  to  the  pre- 
mises.  A.  D. 

Note. — ^The  defenders  must  be  cited  to  a  teind-day,  which 
are — the  second  Wednesday  after  the  meeting  of  the  Court  of 
Session,  and  every  fortnight  afterwards,  on  Wednesdays,  during 
the  sitting  of  the  Court. 

§  2.  Executions  of  Citation  {Endorsed  on  the  Original 

Summons). 

(1.)  Against  Defender  Personally. 

This  Summons,  executed  by  me,  A.  J9.,  Messenger-at-Arms, 
against  C.  JB.,  Defender,  by  delivering  to  him  personally  a  full 
double  thereof,  excepting  the  Will,  having  a  just  copy  of  citation 
subjoined,  in  presence  of  D.  3f.,  residenter  in  E.^  this 
day  of  Eighteen  hundred  and  years. 

A.D. 

D.  M^  Witness. 

(2.)  Execution  against  Defender  at  his  Dwelling-place^  admittance 

being  obtained. 

This  Summons,  executed  by  me,  A.  i?.,  Messenger-at-Arms, 
against  C.  B.j  Defender,  by  leaving  for  him  a  full  double 
thereof,  excepting  the  Will,  having  a  just  copy  of  citation  sub- 
joined, within  his  dwelling-place  in  E.  Street  of  £>.,  with  a  ser- 
vant therein,  to  be  given  to  him  because  I  could  not  find  himself 
personally,  in  presence  of  D.  3f.,  residenter  in  /S.,  this 
day  of  Eighteen  hundred  and  years. 

D.  M.J  Witness.  A.  D. 

(3.)  Execution  against  Defender  at  Dwelling^lace^  admittance 

not  being  obtained. 

This  Summons,  executed  by  me,  A.  Z>.,  Messenger-at-Arms 
against  C.  J?.,  Defender,  by  affixing  and  leaving  for  him  a  full 
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doable  thereof,  excepting  the  Will,  having  a  just  copy  of  citation 
subjoined,  at  and  upon  the  most  patent  door  of  his  dwelling- 
place  in  E.  Street  of  E.j  and  that  after  my  giving  six  several 
audible  knocks  upon  the  said  door,  as  use  is,  because  I  neither 
could  find  the  said  C.  B.  personally,  nor  get  access  into  his  said 
dwelling-place,  in  presence  of  D.  if.,  residenter  in  £.,  this 
day  of  Eighteen  hundred  and  years. 

A.D. 
D,  M.J  Witness. 

(4.)  Execution  against  Defender  furth  of  Scotland. 

This  Summons,  executed  by  me,  A.  2>.,  Messenger-at-Arms, 
against  C  jB.,  Defender,  as  being  furth  of  Scotland,  by  deliver- 
ing for  him  a  full  double  thereof,  excepting  the  Will,  having  a 
just  copy  of  citation  subjoined,  at  the  office  of  the  Keeper  of 
the  Record  of  Edictal  Citations,  within  the  General  Register 
House,  Edinburgh,  in  terms  of  the  Statute  and  Act  of  Sederunt 
thereanent,  in  presence  of  D.  M.y  residenter  in  E.y  this 
day  of  Eighteen  hundred  and  years. 

A.D. 

D,  Jf.,  Witness. 

(5.)  Several  Defenders  personally. 

This  Summons,  executed  by  me,  A.  2>.,  Messenger-at-Arms, 
against  A.  JB.,  •/.  F.,  and  D.  Jf.,  Defenders,  by  delivering  to 
each  of  them  personally  a  full  double  thereof,  excepting  the 
Will,  having  a  just  copy  of  citation  subjoined,  all  in  presence 
of  D.  Jf.,  residenter  in  E.y  this  day  of  Eighteen 

hundred  and  years. 

A.D. 

D.  M.J  Witness. 

(6.)  Personally  and  Dtoelling^laces. 

This  Summons,  executed  by  me.  A,  2?.,  Messenger-at>>Arms, 
against  C.  A,  E.  F.,  G.  H.y  and  /.  K.^  Defenders,  by  deliver- 
ing to  each  of  the  said  C.  B.  and  E.  F.  personally,  a  full  double 
thereof,  excepting  the  Will,  having  a  just  copy  of  citation  sub- 
joined, by  leaving  the  like  double  and  copy  of  citation  for  the 
said  G.  H.y  within  his  dwelling-place  in  B.  Street  of  E.^  and 
by  leaving  the  like  double  and  copy  of  citation  for  the  said  /.  K.y 
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within  his  dwelling-place  in  C.  Street  of  E.^  with  their  respec- 
tive servants,  to  be  given  to  them  severally,  because  I  could 
not  find  themselves  personally :  All  in  presence  of  2>.  Jlf.,  resi- 
denter  in  E.j  this  day  of  Eighteen  hundred 

and  years. 

A.D. 
D.  M.y  Witness. 

(7.)  A  Company  and  Individual  Partnef*8. 

This  Summons,  executed  by  me,  A.  2>.,  Messenger-at-Arms, 
against «/.  S,  and  Company,  as  a  Company,  and  «7.  5.,  C.  /$., 
and  W.  /S.,  the  individual  partners  of  that  Company,  Defenders, 
by  delivering  a  full  double  thereof,  excepting  the  will,  having  a 
just  copy  of  citation  subjoined,  for  the  said  J.  S.  and  Company, 
as  a  Company,  and  the  like  double  and  copy  of  citation  for  the 
said  «7.  /S.,  as  an  individual  partner  foresaid,  to  the  said  J.  S. 
personally,  within  the  place  of  business  of  the  said «/.  S.  and  Com- 
pany, in  Jf.  Street  of  E.;  by  delivering  the  like  double  and  copy 
of  citation  for  the  said  C.  /S.,  as  an  individual  partner  foresaid, 
to  himself  personally ;  and  by  leaving  the  like  double  and  copy 
of  citation  for  the  said  W,  /S.,  as  an  individual  partner  foresaid, 
within  his  dwelling-place  in  D»  Street  of  J?.,  with  a  servant 
therein,  to  be  given  to  him,  because  I  could  not  find  himself 
personally :  All  in  presence  of  2>.  jlf.,  residenter  in  E.y  this 

day  of  Eighteen  hundred  and 

years. 

A.D. 

D.  M.J  Witness. 

(8.)  Execution  against  a  Minor  personally^  and  his  Tutors 

and  Curators. 

This  Summons,  executed  by  me,  A.  D.,  Messenger-at-Arms, 
against  G.  3f.,  and  his  Tutors  and  Curators,  if  he  any  has,  for 
their  interest.  Defenders,  by  delivering  a  full  double  thereof, 
excepting  the  will,  having  a  just  copy  of  citation  subjoined,  to 
the  said  G.  M.  personally,  and  by  delivering  the  like  double 
and  copy  of  citation  for  the  Tutors  and  Curators  of  the  said  G. 
M.y  if  he  any  has,  for  their  interest,  at  the  0£G[ce  of  the  Keeper 
of  the  Record  of  Edictal  Citations  within  the  General  Register 
House,  Edinburgh,  in  terms  of  the  Statute  thereanent :  All  in 

F 
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presence  of  D.  M.y  residenter  in  E,y  this  day  of 

Eighteen  hundred  and  years. 

A.D. 
D.  M.y  Witness. 

(9.)  Execution  against  Tutors  and  Curators, 

This  Summons^  executed  by  me,  A.  D.y  MessengeiHit-Arms, 
against  the  Tutors  and  Curators  of  C  B.^  Defender,  if  he  any 
has,  by  delivering  for  them  a  full  double  thereof,  excepting  the 
will,  haying  a  just  copy  of  citation  subjoined,  at  the  Office  of  the 
Keeper  of  the  Record  of  Edictal  Citations  within  the  General 
Register  House,  Edinburgh,  in  terms  of  the  Statute  thereanent, 
in  presence  of  D.  Jf.,  residenter  in  J?.,  this  day  of 

Eighteen  hundred  and  years. 

A.D. 

2?.  Jf.,  Witness. 

(10.)  Execution  against  several  Defenders  furth  of  Scotland^  and 

Tutors  and  Curators. 

This  Summons,  executed  by  me,  A.  2>.,  Messenger-at^Arms, 
against  C.  B.y  E.  jP.,  G.  H.y  and  /.  K.y  as  being  furth  of  Scot- 
land, and  the  Tutors  and  Curators  of  such  of  them  as  are 
minors,  if  they  any  have,  for  their  interest.  Defenders,  by  de- 
livering a  just  copy  of  citation  for  each  of  them,  all  subjoined 
to  a  full  double  of  said  Summons,  excepting  the  will,  bearing 
on  the  face  thereof  that  the  same  was  delivered  for  all  and  each 
of  the  said  Defenders,  at  the  Office  of  the  Keeper  of  the  Record 
of  Edictal  Citations  within  the  General  Register  House,  Edin- 
burgh, in  terms  of  the  Statute  and  Act  of  Sederunt  thereanent, 
in  presence  of  D.  Jf.,  residenter  in  E,y  this  day  of 

Eighteen  hundred  and  years. 

A.D. 

D.  M.y  Witness. 

(11.)  Execution  against  a  AEnor^  as  furth  of  Scotland^  and 

Tutors  and  Curators. 

This  Summons,  executed  by  me,  A.  Z>.,  Messenger-at-Arms, 
against  C.  J3.,  as  being  furth  of  Scotland,  and  his  Tutors  and 
Curators,  if  he  any  has,  for  their  interest,  Defenders,  by  deliver 
ing  a  just  copy  of  citation  for  each  of  them,  subjoined  to  a  full 
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double  of  said  Sommotis,  excepting  the  will,  bearing  on  the 
face  thereof  that  the  same  was  delivered  for  all  and  each  of  the 
said  Defenders  at  the  Office  of  the  Keeper  of  the  Becord  of 
Edictal  Citations  within  the  Gen^:^  Register  House,  Edin- 
borgh,  in  terms  of  the  Statute  and  Act  of  Sederunt  thereanent, 
in  presence  of  D*  M.y  residenter  in  E.^  this  day  of 

Eighteen  hundred  and  years. 

A.D. 
D.  M^  Witness. 

(12.)  Magistrates  of  Edinburgh, 

This  Summons,  executed  by  me,  A.  J9.,  Messenger-at-Arms, 
against  the  Lord  Provost,  Magistrates,  and  Town  Council  of 
the  City  of  Edinburgh  [if  they  are  all  namedy  they  must  be  taken 
in  fully]j  Defenders,  for  themselves,  and  as  representing  the 
whole  body  and  community  of  the  said  City  of  Edinburgh,  by 
delivering  a  full  double  of  said  Summons,  excepting  the  will, 
having  a  just  copy  of  citation  subjoined,  to  the  Bight  Honour- 
able D.  M.y  Lord  Provost  of  the  said  City,  pi*esiding  member, 
for  himself  and  the  remanent  members  of  Council,  personally, 
within  the  Council  Chambers,  Boyal  Exchange,  Edinburgh, 
when  they  were  met  in  council  for  managing  or  transacting  the 
affairs  of  the  said  City,  in  presence  of  D.  Jf.,  residenter  in  E.^ 
this  day  of  Eighteen  hundred  and 

years. 

A.  D. 

D.  M.y  Witness. 

The  above  form  will  answer  for  service  on  any  incorpora- 
tion or  Presbytery  when  they  are  met  together  for  transacting 
business,  the  copy  being  given  to  the  presiding  member,  and  his 
name  mentioned  in  the  execution. 

(13.)  Woods  and  Forests. 

This  Summons,  executed  by  me,  A.  2>.,  Messenger-at-Arms, 
against  A.  12.,  Esquire,  her  Majesty's  Advocate,  for  and  as  repre- 
senting the  Commissioners  of  her  Majesty's  Woods  and  Forests, 
and  Land  Bevenues,  by  leaving  for  him  a  full  double  of  said 
Summons,  excepting  the  will,  having  a  just  copy  of  citation  sub- 
joined, within  his  dwelling-place  in  M.  Street  of  E.^  with  a 
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servant  therein,  to  be  given  to  him,  because  I  could  not  find 
himself  personally,  and  by  duly  and  lawfully  intimating  the 
said  service  to  the  said  Commissioners  by  letter  addressed  to 
the  ^  First  Commissioner  of  her  Majesty's  Woods,  Forests,  and 
Land  Revenues,  London,'  and  putting  the  same  into  the  Gene- 
ral Post  Office,  Edinburgh,  in  terms  of  the  Act  of  Parliament 
thereanent:  All  in  presence  of  D.  3f.,  residenter  in  J?.,  this 
day  of  Eighteen  hundred  and  years. 

A.D. 
D.  Jf.,  Witness. 

Form  of  Letter  to  be  sent  in  regard  to  the  foregoing  Execution, 
in  terms  of  the  Act  3  and  4  William  IV.,  cap.  69. 

To  the  Right  Honourable  the' 
First   Commissioner  of  her 
Majesty's   Woods,   Forests,  \^*''*^'^*' 
and  Land   Revenues,  etc., 
London. 


/  186 


My  Lord, — I  hereby  intimate  to  you,  in  terms  of  the 
Statute  3  and  4  William  lY.,  cap.  69,  that  a  Summons  \menJtion 
the  title  of  the  /Summons],  signeted  the  day  of 

Eighteen  hundred  and  years,  raised  at  the  instance 

of  A,  B.  [design  Aim],  Pursuer,  was  this  day  served  by  me  upon 
the  Right  Honourable  J.  ilf.,  her  Majesty's  Advocate  for 
Scotland,  for  and  as  representing  the  Conmiissioners  of  her 
Majesty's  Woods,  Forests,  and  Land  Revenues,  etc.  Com- 
pearance before  the  Lords  of  Council  and  Session  the  four- 
teenth day  next  after  the  date  hereof. 

I  am,  etc., 

N.  0., 
Messenger-atrArms. 

This  letter  requires  to  be  posted  same  day  as  the  Summons 
is  served. 

(14.)  Officers  of  State. 

This  Summons,  executed  by  me,  A.  i).,  Messenger-at-Arms, 
against  \if  the  Officers  of  State  are  named  in  tlie  SfimmofiSy  take 
them  in  here"]  her  Majesty's  Officers  of  State,  for  her  Majesty's 
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interest,  Defenders,  hj  leaving  for  them  a  full  double  of  said 
Summons,  excepting  the  will,  having  a  just  copy  of  citation 
subjoined,  upon  a  latron  or  desk  within  the  Exchequer  Cham- 
bers in  the  Parliament  Square,  Edinburgh,  and  that  after  my 
crying  three  several  Oyezes,  making  open  proclamation  and 
pubUc  reading  of  said  Summons,  and  summoning,  warning,  and 
charging  them  thereat,  and  by  delivering  for  the  said  Officers 
of  State,  for  her  Majesty's  interest.  Defenders,  the  like  double 
and  copy  of  citation  at  die  Office  of  the  Keeper  of  Record  of 
Edictal  Citations  within  the  General  Register  House,  Edin- 
burgh, in  terms  of  the  Statute  and  Act  of  Sederunt  thereanent : 
All  in  presence  of  2>.  Jf.,  residenter  in  J?.,  this  day  of 

Eighteen  hundred  and  years. 

A.D. 
D,  M.J  Witness. 

Note. — ^If  the  Officers  of  State  are  named  in  the  Summons, 
they  must  be  fully  taken  in  in  the  citation,  and  also  in  the 
execution. 

(15.)  Execution  of  InHmation  of  a  Summone  of  MuMplepoinding 

to  the  nominal  Pursuer. 

This  Summons,  intimated  and  executed  by  me,  A.  i>.,  Mes- 
senger-at-Arms,  to  and  against  C.  J5.,  nominal  Pursuer,  by 
leaving  for  him  a  full  double  thereof,  excepting  the  will, 
having  a  just  copy  of  intimation  and  citation  subjoined,  within 
Ids  dwelling-place  in  D.  Street  of  E.j  with  a  servant  therein,  to 
be  given  to  him,  because  I  could  not  find  himself  personally,  in 
presence  of  D.  JIf.,  residenter  in  E,j  this  day  of 

Eighteen  hundred  and  years. 

A.D 

D.  M.J  Witness. 

(16.)  The  Lieges  edictaUy. 

This  Summons,  executed  by  me,  A.  Z>.,  Messenger-at-Arms, 
against  all  and  sundry  her  Majesty's  Lieges,  and  others  whom 
it  eflfeirs,  claiming  right  or  interest  in  the  estates,  heritable  and 
moveable,  of  the  deceased  C  jB.,  by  delivering  for  them  a  full 
double  of  said  Summons,  excepting  the  will,  having  a  just 
copy  of  citation  subjoined,  at  the  Office  of  the  Keeper  of  Record 
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of  Edictal  Citations  within  the  General  Register  House,  Edin- 
burgh, in  terms  of  the  Statute  and  Act  of  Sederunt  thereanent, 
in  presence  of  D.  M^  residenter  in  Edinburgh,  this 
day  of  Eighteen  hundred  and  years. 

A.D. 
D.  M^  Witness. 

(17.)  Railway  Company  Secretary  peraanally, 
(8  Vict.,  c.  17,  §  137.) 

This  Summons,  executed  by  me,  A.  2>.,  Messengerrat-Arms, 
figainst  the  Bailway  Company,  Defenders,  by  deliver- 

ing for  them  to  C»  J5.,  their  Secretary  [or  *  one  of  their  Direc- 
tors,' in  case  there  be  no  Secretary],  personally,  a  full  double 
thereof,  excepting  the  will,  having  a  just  copy  of  citation  sub- 
joined, in  presence  of  2>.  M.y  residenter  in  J^.,  this 
day  of  Eighteen  hundred  and  years. 

A.D. 

D.  if..  Witness. 

(18.)  IVomoters  of  Railway  or  Public  Undertaking^  Secretary 
or  Solicitor,  personally,    (8  Ptct,  e.  19,  §  128.) 

This  Summons,  executed  by  me,  A.  2).,  Messenger-at-Arms, 
against  the  Promoters  of  the  Railway,  Defenders,  by 

delivering  for  them  to  C.  B.,  their  Solicitor  [or  Secretary,  a« 
ih€  case  may  be\,  personally,  a  full  double  thereof,  excepting 
the  will,  having  a  just  copy  of  citation  subjoined,  in  presence 
of  D.  M.y  residenter  in  J?.,  this  day  of 

Eighteen  hundred  and  years. 

D.  JIf.,  Witness. 

A.D. 

(19.)  Joint  Stock  Company,  registered  under  the  Joint  Stock 
Companies  Acts,  1856, 1857,  by  personal  Service  on  the  Secre- 
tary,  a  Director,  or  other  principal  Officer  of  the  Company, 
personally. 

This  Summons,  executed  by  me,  A.  i>.,  Messenger-at-Arms, 
ligainst  the  Company,  Defenders,  by  delivering  for 

them  to  C.  B.,  their  Secretary  [or  ^  one  of  their  Directors,'  or 
other  principal  Officer,  as  the  case  may  be],  personally,  a  f  nQ 
double  thereof,  excepting  the  wiU,  having  a  just  copy  of  cita- 
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tion  subjoined,  in  presence  of  D.  M^  reaidenter  in  £.,  this 
day  of  Eighteen  hundred  and  years. 

D.  if.,  Witness.  A.  B. 

(20.)  BaUway  Company y  left  at  principal  Ojffice. 

(8  Victy  c.  17,  §  137.) 

This  Summons,  executed  by  me,  A.  2>.,  Messenger-at-Arms, 
against  the  Bailway  Company,  Defenders,  by  leaving 

for  them  a  full  double  thereof,  excepting  the  will,  having  a 
just  copy  of  citation  subjoined,  within  their  principal  Office  in 
(r.  Street  of  E.j  with  a  servant  therein,  in  presence  of  D.  M.^ 
zesidenter  in  J?.,  this  day  of  Eighteen  hundred 

and  years. 

A.D. 

2>.  M,y  Witness. 

The  same  form  will  apply  to  a  joint  stock  company  regis- 
tered under  the  Joint  Sto^  Companies  Acts,  1856,  1857,  only 
substituting  'registered  office'  for  principal  office. 

(21.)  Bailway  Company^  through  the  Post  Offi^e^  in  terms  of 

8  Vict.,  c.  17,  §  137. 

This  Summons,  executed  by  me,  A.  2?.,  Messengep-at-Arms, 
against  the  Kailway  Company,  Defenders,  by  putting 

into  the  General  Pbst  Office,  Edinburgh,  a  full  double  diereof, 
excepting  the  will,  having  a  just  copy  of  citation  subjoined,  for 
the  said  Bailway  Company,  directed  to  their  principal 

Office  in  F.,  in  terms  of  the  Act  of  Parliament  thereanent,  in 
presence  of  i>.  Jf.,  residenter  in  JSl,  this  day  of 

Eighteen  hundred  and  years. 

A.D. 

D.  M.J  Witness. 

(22.)  •  Promoters  of  Bailway  or  Public  UndertaMng,  through  the 
Post  Ojfficey  in  terms  of  8  T^ict,  c.  19,  §  128. 

This  Summons,  executed  by  me,  A.  2>.,  Messenger-at-Arms^ 
against  the  Promoters  of  the  Bailway,  Defenders,  by 

putting  into  the  General  Post  Office,  Edinburgh,  a  full  double 
thereof,  excepting  the  will,  having  a  just  copy  of  citation 
subjoined,  for  the  said  Promoters  of  the  Bailway, 
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directed  to  their  principal  Office  in  F.  [or  their  Secretary],  in 
terms  of  the  Act  of  Parliament  thereanent,  in  presence  of 
D.  M.y  residenter  in  E,y  this  day  of 

Eighteen  handred  and  years. 

A.D. 
D,  M.J  Witness. 

(23.)  Joint  Stock  Company^  registered  under  the  Joint  Stock 
Companies  Acts,  1856,  1857,  through  the  Post  Office,  in 
terms  of  the  Act  19  and  20  Vict.,  c.  47,  §  53. 

This  Summons,  executed  by  me,  A,  2>.,  Messenger-at-Arms, 
against  the  Company,  Defenders,  by  putting  into  the 

General  Post  Office,  Edinburgh,  a  full  double  thereof,  except- 
ing the  will,  haying  a  just  copy  of  citation  subjoined,  for  the 
said  Company,  directed  to  their  registered  Office  in 

F.J  in  terms  of  the  Act  of  Parliament  thereanent,  in  presence 
of  B.  M^  residenter  in  i?.,  between  the  hours  of         and  , 

this  day  of  Eighteen  hundred  and 

years. 

A.D. 

D.  M.y  Witness. 

(24.)  Executum  of  a  Summons  for  the  Interruption  of 
Prescription  at  the  Church  Door. 

This  Summons,  executed  by  me,  A.  2>.,  Messenger-at-Arms, 
against  A.  B.y  Defender,  by  affixing  and  leaving  for  him  a  full 
double  thereof,  excepting  the  will,  having  a  just  copy  of  citar 
lion  subjoined,  at  and  upon  the  most  patent  door  of  the  Church 
of  the  Parish  of  jL.,  within  which  Parish  the  said  A.  B.  resides 
and  has  his  domicile,  and  that  after  my  crying  three  several 
Oyezes,  making  open  proclamation  and  public  reading  of  the 
said  Summons,  and  that  immediately  on  the  dismissal  of  the 
Congregation  from  divine  service,  being  a  Sunday,  and  summon- 
ing, warning,  and  charging  the  said  A.  B.  thereat,  in  presence 
of  E.  F.y  residenter  in  (?.,  this  day  of 

Eighteen  hundred  and  years. 

A.D. 

E.  F.y  Witness. 
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(25.)  Execution  of  a  Summons  of  Banking  and  SaUy  edictally^ 

V.  the  Creditors, 

This  Summons,  executed  by  me.  A,  D,^  Messenger-at-Arms, 
against  all  and  sundry  every  person  or  persons  who  are  or  pre- 
tend to  be  Creditors  of  C.  Z>.,  Defenders,  who  are  not  in  the 
known  actual  possession  of  the  lands  and  others  described  in 
said  Summons,  or  any  part  thereof,  by  labouring  or  uplifting 
the  rents  of  the  same  or  otherwise,  or  Creditors  upon  the  said 
lands  and  others,  and  all  others  who  have  or  pretend  to  have 
interest  in  the  same,  or  the  matter  libelled,  whether  they  be 
within  Scotland  or  furth  thereof,  and  the  Tutors  and  Curators 
of  such  of  them  as  are  minors,  if  they  any  have,  for  their  in* 
terests,  by  delivering  a  just  copy  of  citation  for  each  of  them, 
all  subjoined  to  a  full  double  of  said  Summons,  excepting  the 
will,  bearing  on  the  face  thereof  that  the  same  was  delivered 
for  all  and  each  of  these  parties  at  the  Office  of  the  Keeper  of 
the  Becord  of  Edictal  Citations  within  the  Qenend  Register 
House,  Edinburgh,  in  terms  of  the  Statute  and  Act  of  Sederunt 
thereanent,  in  presence  of  E.  F,y  residenter  in  G.,  this 
day  of  Eighteen  hundred  and  years. 

E.  F.y  Witness.  A.  D. 

§  3.  Executions  and  Notices  of  Teind  Summonses  of  a  ministerial 

nature, 

(1.)  Notice  of  a  Teind  Summons  affixed  on  Door  of 

Parish  Church, 

Notice  is  hereby  given.  That  the  Reverend  /.  M.^  Minister  of 
tlie  Parish  of  5.,  in  the  Presbytery  of  L,  and  County  of  E,y  has 
raised  a  Summons  of  Augmentation,  Modification,  and  Locality 
of  his  Stipend,  before  the  Lords  Commissioners  for  Teinds, 
against  the  Patron,  Titulars,  and  Tacksmen  of  the  Teinds, 
Heritors,  and  Liferenters,  and  all  others  having  or  pretending 
to  have  interest  in  the  Teinds  of  the  said  Parish,  which  will 
be  called  in  Court  on  Wednesday  the  day  of 

Eighteen  hundred  and  years. 

F 

18     . 
'       [Date  and  place,'] 
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The  above  notice  mast  be  affixed  same  daj  the  first  notice 
is  given  by  the  precentor.  Two  witnesses  are  required  at  ser- 
vice. 

(2.)  Certificate  of  Notice  of  a  Teind  Summons  afiaed  on  Door 

of  Parish  Church. 

I,  A,  2>.9  Messenger-at-Arms,  hereby  certify.  That  on  the 
morning  of  Sunday,  the  day  of  Eighteen 

hundred  and  years,  I  affixed  and  left  upon  the  most 

patent  door  of  the  Parish  Church  of  S,y  in  the  Presbytery  of 
L.  and  County  of  E^  a  notice  in  writing,  beaiing  that  the 
Beverend  i.  M>j  Minister  of  the  said  Parish,  had  raised  a  Sum- 
mons of  Augmentation,  Modification,  and  Locality  of  his 
Stipend,  before  the  Lords  Conmiissioners  for  Teinds,  against 
the  Patron,  Titulars,  and  Tacksmen  of  Teinds,  Heritors,  and 
Lif erenters,  and  all  others  having  or  pretending  interest  in  the 
Teinds  of  the  said  Parish,  which  will  be  called  in  Court  on 
Wednesday,  the  day  of  Eighteen  hundred 

and  years.    This  I  did  before  and  in  presence  of 

E.  F.  and  G.  H.^  residenters  in  G,,  witnesses  to  the  premises, 
and  hereto  subscribing  with  me. 

A.D. 

E.  F.y  Witness. 

ff,  H.y  Witness. 

(3.)  Execution  of  a  Teind  Summons  against  the 

Offieers  of  State, 

Upon  the  day  of  Eighteen  hundred  and 

years,  by  virtue  of  a  Summons  of  [insert  titUi]^ 
dated  and  signeted  the  day  of  and 

year  aforesaid,  raised  at  the  instance  of  A.  jB.,  Pursuer,  against 
[here  take  in  the  names  and  designations  of  the  whole  Defenders^ 
if  the  execution  is  not  written  at  the  end  of  the  Summons'], 
I,  An  D.,  Messenger-at-Arms,  passed,  and  in  her  Majesty's 
name  and  authority,  lawfully  summoned,  warned,  and  charged 
her  Majesty's  Officers  of  State,  for  her  Majesty's  interest.  De- 
fenders, to  compear  before  the  Lords  Commissioners  for  Teinds, 
at  Edinburgh,  or  where  they  shall  happen  to  be  for  the  time, 
the  day  of  next  to  come,  in  the 

hour  of  cause,  with  continuation  of  days,  to  answer  at  the* 
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instance  of  the  said  Pursuer  in  tbe  matter  libelled  in  said 
Summons,  with  certification  as  effeirs,  a  full  double  of  said 
Summons  to  the  will,  having  a  just  copy  of  citation  to  the 
effect  foresaid  subjoined,  I  left  for  the  said  Officers  of  State, 
for  her  Majesty's  interest,  upon  a  latnm  or  desk  within  the 
Excheqner  Chambers,  in  Parliament  Square,  Edinburgh,  and 
that  after  my  crying  three  several  Oyezes,  making  open  pro- 
clamation and  public  reading  of  the  said  Summons,  and  sum- 
moning, warning,  and  charging  thereat,  as  use  is ;  and  the  like 
double  and  copy  of  citation  for  the  said  Officers  of  State,  for 
her  Majesty's  interest,  I  delivered  at  the  Office  of  the  Keeper  of 
the  Record  of  Edictal  Citations  within  the  General  Register 
House,  Edinburgh,  in  terms  of  the  Statute  and  Act  of  Sederunt 
thereanent,  which  copies  of  citation  were  signed  by  me,  did 
bear  the  date  hereof,  and  contained  the  date  and  signeting  of 
said  Summons,  with  the  name  and  designation  of  D.  Jf*,  resi- 
denter  in  J?.,  witness  to  the  haill  premises,  and  hereto  with  me 
subscribing  on  this  and  the  preceding  page. 

A.D. 
D.  M.J  Witness. 

(4.)  Execvtion  of  a  Teind  Summons  upon  the  Lord  Advocate^ 
for  and  as  representing  the  Commissioners  of  H,  M^s  Woods^ 
ForestSy  and  Land  SevenueSy  etc. 

Upon  the  day  of  Eighteen  hundred  and 

years,  by  virtue  of  the  foregoing  Summons  of  [tn- 
sert  tUle']y  dated  and  signeted  the  day  of 

and  year  aforesaid,  raised  at  the  instance  of  A.  £., 
Pursuer,  I,  A»  2>.,  Messenger-at-Arms,  passed,  and  in  her  Ma^ 
jesty's  name  and  authority,  lawfully  summoned,  warned,  and 
charged  the  Right  Honourable  /.  Jf.,  her  Majesty's  Advocate^ 
on  behalf  of  her  Majesty,  and  as  representing  the  Commis- 
sioners of  her  Majest/s  Woods,  Forests,  and  Land  Revenues, 
etc.,  to  compear  before  the  Lords  Commissioners  for  Teinds, 
at  Edinburgh,  or  where  they  shall  happen  to  be  for  the  time, 
the  day  of  next  to  come,  in  the 

hour  of  cause,  with  continuation  of  days,  to  answer  at  the 
instance  of  the  said  Pursuer  in  the  matter  libelled  in  said 
Summons,  with  certification  as  effeirs,  a  full  double  of  said 
Summons  to  the  will,  having  a  just  copy  of  citation  to  the 
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effect  foresaid  subjoined,  I  left  for  the  said  Bight  Honourable 
/.  M.^  her  Majesty's  Advocatei  on  behalf  of  her  Majesty,  and 
as  representing  the  Commissioners  aforesaid,  within  his  dwelling- 
place  in  Street,  E^  with  a  servant  therein,  to  be  given 
to  him,  because  I  could  not  find  himself  personally,  and  I  made 
due  and  lawful  intimation  of  the  said  service  to  the  said  Com- 
missioners, by  letter,  addressed  to  ^  The  First  Commissioner  of 
her  Majesty's  Woods,  Forests,  and  Land  Revenues,  etc.,  Lon- 
don,' and  putting  the  same  into  the  General  Post  Office,  Edin- 
burgh, in  terms  of  the  Act  of  ParUament  thereanent,  which 
copy  of  citation  and  letters  were  signed  by  me,  did  bear  the 
date  hereof,  with  the  date  and  signature  of  said  Summons,  and 
the  said  copy  of  citation  contained  the  name  and  designation  of 
D.  M.,  residenter  in  E.,  witness  to  the  premises,  and  hereto  sub- 
scribing with  me  on  this  and  the  preceding  page. 

D.  Jf.,  Witness,  A.  D. 

Note. — See  form  of  letter  required  by  the  above  on  p.  84. 


CHAPTER    IV, 

INTIHATIONS. 

§  1.  Advocations^  Suspendons^  etc. 

The  proceedings  in  advocations  and  suspensions  being  now  rega- 
lated  by  statute,  it  is  important  to  attend  to  the  methods  of  in- 
timation prescribed  in  the  different  cases.  The  statute  1  and 
2  Vict.,  c.  86,  supersedes  the  practice  which  formerly  obtained, 
of  expeding  letters  of  advocation  or  suspension  under  the  Sig- 
net, after  presenting  a  bill  in  the  Bill  Chamber ;  and  makes  the 
following  enactments  for  the  different  cases : — 

1.  ^  That  the  final  judgments  of  Sheriffs  or  other  inferior 
judges  of  which  advocation  is  at  present  competent  may  be 
brought  under  review  of  the  Court  of  Session,  before  extract, 
by  lodging  with  one  of  the  depute  clerks  of  Session  or  his 
assistant  a  written  note  of  advocation,  signed  by  an  agent  in 
the  said  Court,  having  prefixed  thereto  the  interlocutor  or  inter- 
locutors complained  of,  together  with  the  notes  of  the  judge,  if 
any,  affixed  thereto,  and  setting  forth  in  a  prayer  the  relief  or 
remedy  craved ;  and  such  note  shall  be  received  and  marked  by 
such  depute  or  assistant  clerk,  on  such  caution  as  is  by  the  pre- 
sent practice  required,  being  certified  by  the  clerk  of  the  Inferior 
Court  to  have  been  found,  in  common  form ;  and  certified 
notice,  under  the  hand  of  the  said  depute  or  assistant  clerk,  of 
such  note  of  advocation  having  been  received  being  transmitted 
to  the  clerk  of  such  Inferior  Court,  all  further  proceedings  in 
the  original  cause  shall  cease,  and  the  process  shall  forthwith  be 
transmitted  to  the  Court  of  Session ;  and  such  note  of  advoca- 
tion and  notice  shall  be  intimated  to  the  opposite  party  by  de- 
livering a  copy  of  the  same  to  him  or  his  known  agent,  and  a 
certificate  of  intimation  shall  be  endorsed  on  the  said  note  by 
the  agent  of  the  advocator ;  and  within  fifteen  days  after  the 
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date  of  such  intimation,  it  shall  be  competent  to  call  and  there- 
after to  enrol  the  cause  in  the  weekly  printed  roll,  and  the  same 
shaU  proceed  in  like  manner  as  at  present  on  expede  letters  of 
advocation.'* 

2.  Notes  of  advocation  against  interlocutory  judgments, 
where  competent,  must,  however,  still  be  presented  in  the  Bill 
Chamber.    With  regard  to  them  it  is  enacted,'  ^  That  such  ad- 
vocations of  interlocutory  judgments  of  Sheriffs  and  other  in- 
ferior judges  as  are  allowed  by  an  Act  passed  in  the  fiftieth 
year  of  the  reign  of  his  Majesty  Eang  George  the  Third,  in- 
tituled An  Act  for  abridaing  the  Form  of  extracting  Decrees  of 
the  Court  of  Session  in  Scotland^  for  the  Regulation  of  certain 
Parts  of  the  Proceedings  of  that  Court^  may  be  brought  by  lodg- 
ing in  the  Bill  Chamber  a  written  note  of  advocation  in  maimer 
aforesaid ;  and  there  shall  be  annexed  to  such  note  an  articu- 
late statement  of  the  reasons  of  advocation,  together  with  a 
note  of  pleas  in  law ;  and  on  such  caution  as  is  by  the  pre- 
seilt  practice  required  being  certified  as  aforesaid  to  have  been 
found  in  the  Inferior  Court  in  common  form,  such  note  of  ad- 
Vocation  6hall  be  received  and  marked  by  the  clerk  in  the  Bill 
Chamber,  and  be  forthwith  laid  before  the  Lord  Ordinary  on 
the  Bills,  who  shall  pronounce  such  order  or  interlocutor  thereon 
as  shall  be  just ;  and  where  answers  shall  be  ordered,  such  an- 
swers shall  be  in  a  similar  form  to  the  reasons  of  advocation ; 
and  in  case  the  Lord  Ordinary  shall  pass  such  note  of  advoca- 
tion, the  cause  may,  after  the  expiry  of  fifteen  days  from  the 
passing  of  the  note,  be  called,  and  thereafter  enrolled  in  the 
weekly  printed  roll,  in  like  manner  as  at  present  on  expede 
letters  of  advocation ;  and  if  parties  shall  not  be  prepared  to 
close  the  record  upon  the  note  and  reasons  of  advocation,  it 
shall  be  competent  to  order  them  to  be  revised,  with  a  view  to 
their  forming  the  record,  or  to  order  a  condescendence  and 
answers,  as  in  the  case  of  ordinary  actions,  and  the  cause  shall 
thereafter  proceed  before  the  Lord  Ordinary  and  the  Court  of 
Session  in  common  form.' 

3.  The  same  statute,  §  4,  prescribes  the  procedure  in  the 
suspension  of  decrees  in  foro  of  Inferior  Courts,  which  is  done 
^  by  lodging  in  the  Bill  Chamber  a  written  note  of  suspension, 

1  1  and  2  Vict.,  c.  86,  §  1.  "  Ibid.  §  3. 

»  50  Geo.  III.,  c.  112,  §  8«. 


ADVOCATIONS,  SUSPENSIONS,  ETC.  95 

signed  by  an  agent  in  the  Court  of  Session,  reciting  the  import 
and  effect  of  the  decree  sought  to  be  suspended,  and  setting 
forth  in  a  prayer  the  relief  or  remedy  craved ;  the  presentment 
of  which  note,  on  being  certified  by  the  clerk,  shall  operate  as 
an  interim  sist  of  diligence ;  and  on  such  caution  as  is  by  the 
present  practice  required  being  found  for  implement  of  such 
decree,  and  also  for  such  expenses  as  may  be  incurred  in  the 
Court  of  Session,  such  note  shall  be  forthwith  passed  by  the 
Lord  Ordinary  on  the  Bills,  and  certified  notice  of  the  note 
having  been  passed  being  transmitted  to  the  clerk  of  the  In^ 
ferior  Court  the  process  shall  be  forthwith  transmitted  to  the 
Court  of  Session ;  and  such  note  and  interlocutor  passing,  the 
same  shall  be  served  on  the  opposite  party  by  a  messenger* 
at-arms  in  common  form ;  and  it  shall  be  competent  after  the 
expiiy  of  fifteen  days  from  the  date  of  service  to  call  and 
thereafter  to  enrol  the  cause  in  the  weekly  printed  roll,  and 
to  proceed  therein  in  like  manner  as  at  present  on  expede  let- 
teiB  of  suspension  :  Provided  always,  that  where  a  party  is  de- 
sirous  to  have  such  decree  of  any  Inferior  Court  pronounced  iii 
faro  suspended,  without  caution  or  on  juratory  caution,  and  also 
in  suspensions  of  decreets  of  removing,  there  shall  be  annexed 
to  such  note  of  siispension  an  articulate  statement  of  the  facts 
on  which  the  suspension  is  founded  and  a  note  of  pleas  in  law ; 
and  such  note  shall  be  laid  before  the  Lord  Ordinary  on  the 
BOls,  who  may  pronounce  such  order  or  interlocutor  as  shaQ  be 
just ;  and  where  answers  shaQ  be  ordered,  such  answers  shall  be 
in  a  similar  form  to  the  reasons  of  suspension ;  and  in  case  the 
Lord  Ordinary  shall  pass  the  note,  the  same  procedure  shall 
take  place  as  is  herein  before  provided  in  the  case  of  advocations 
of  interlocutory  judgments,  it  being  always  competent  to  reclaim 
to  the  Liner  House  against  the  interlocutor  of  the  Lord  Ordi- 
nary passing  or  refusing  such  note :  and  provided  also,  that  in 
aU  cases  of  suspension  it  shall  be  competent  to  the  Inferior 
Court  or  the  Court  of  Session  to  regulate  all  matters  regard- 
ing interim  possession  in  like  manner  as  is  by  the  present  law 
and  practice  competent  in  the  case  of  advocations.' 

4.  A  note  of  suspension  of  the  same  form  and  effect  may 
be  brought  (by  §  5)  in  the  suspension  of  any  decree  in  absence 
pronounced  in  the  Court  of  Session ;  ^  and  upon  consignation  in 
the  hands  of  the  clerk  of  such  expenses  as  may  have  been  de- 
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cemed  for,  such  note  of  suspension  shall  be  received  and  marked 
by  the  clerk  in  the  Bill  Chamber,  and  shall  thereupon  be  laid 
before  the  Lord  Ordinary  on  the  Bills,  and  shall  be  passed ;  and 
the  Lord  Ordinary  shall  have  power  to  award  to  the  pursuer 
such  part  of  the  expenses  consigned  as  may  appear  to  be  just ; 
and  such  note  of  suspension  and  interlocutor  passing,  the  same 
shall  be  served  on  the  opposite  party  by  a  messenger-at-arms  in 
common  form,  and  it  shall  be  competent  after  the  elapse  of 
fifteen  days  from  the  date  of  service  to  call  and  thereafter  to 
enrol  the  cause  before  the  judge  who  pronounced  the  original 
decree  or  his  successor,  and  to  proceed  therein  in  common  form, 
without  prejudice  to  the  power  of  the  Court,  on  cause  shown,  to 
remit  the  same  to  any  other  Lord  Ordinary;  and  the  Lord 
Ordinary  before  whom  such  cause  shall  come  may  grant  war- 
rant to  transmit  the  original  proceedings  to  the  derk  to  such 
cause.' 

5.  Finally,  §  6  of  the  statute  enacts,  ^  That  all  suspensions 
and  interdicts,  and  advocations  and  suspensions,  not  otherwise 
provided  for  in  this  Act,  may  be  brought  by  lodging  in  the  Bill 
Chamber  a  note  in  manner  aforesaid,  and  there  shall  be  an- 
nexed to  such  note  an  articulate  statement  of  the  facts  on  which 
such  advocation  or  suspension  is  founded,  together  with  a  note 
of  pleas  in  law,  and  such  note  of  advocation  or  suspension  shall 
be  received  and  marked  by  the  clerk  in  the  Bill  Chamber,  and 
be  forthwith  laid  before  the  Lord  Ordinary  on  the  Bills,  who 
shall  pronounce  such  order  or  interlocutor  thereon  as  may  be 
just ;  and  such  note  or  order  or  interlocutor  thereon  shall  be 
served  on  the  opposite  party  by  a  messenger-at-arms  in  common 
form,  and  shall  be  answered  in  a  similar  form  to  the  reasons  of 
advocation  or  suspension  ;  and  in  case  the  Lord  Ordinary  shall 
pass  the  said  note,  the  same  procedure  shall  take  place  as  is 
herein  before  provided  in  the  case  of  advocations  of  interlocu- 
tory judgments :  Provided  always,  that  the  practice  as  to  caution 
in  such  cases,  and  power  to  reclaim  to  the  Inner  House,  shall 
remain  as  at  present.' 

The  annexed  table  will  serve  to  compare  the  proceedings 
enjoined  by  this  statute  in  the  various  cases  of  advocation,  sus- 
pension, and  interdict. 
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Bj  an  Act  of  Sederunt  relative  to  the  above  statute,  it  is 
enacted,  that  *  with  the  view  of  providing  for  the  proper  inti- 
mation of  notes  of  advocation  and  suspension  presented  in  the 
Bill  Chamber  in  future,  the  agent  for  the  complainer  shall 
bring,  along  with  the  note,  at  the  time  he  first  presents  the 
same,  a  copy  thereof  (which  copy,  unless  the  complainer  think 
it  necessary,  need  not  contain  the  annexed  reasons  or  state  of 
facts  and  pleas  in  law)  ;  and  the  clerk  shall  certify  the  present- 
ing, sisting,  or  passing  of  the  note,  by  a  certificate  annexed  to 
the  said  copy  thus  prepared  for  service.'^  The  form  of  the  exe- 
cution of  intimation,  which  must  be  indorsed  upon  the  principal 
note,  is  similar  to  the  execution  of  the  summons,  and  is  given 
in  Schedule  B  of  the  Act  13  and  14  Vict.,  c.  36.^  It  is  also 
by  the  same  Act  of  Sederunt  declared,  ^  that  the  same  proce- 
dure, as  far  as  it  applies,  shall  be  observed  in  all  cases  advo- 
cated under  the  said  Act  of  6  Geo.  IV.,  c.  120,  §  40,  as  fit  for 
jury  trial,  as  is  provided  in  the  late  statute,  and  1  and  2  Vict., 
c.  86,  with  regard  to  advocations  of  final  judgments,  except 
that  no  caution  shall  be  required." 

By  §  2  of  the  statute  last  quoted  (1  and  2  Vict.,  c.  86),  it  is 
enacted,  that  in  cases  of  competitions  of  brieves,  as  well  as  where 
a  party  claiming  right  to  appear  and  oppose  a  service  has  made 
appearance,  it  shall  be  lawful  to  any  party  to  remove  the  cause 
or  proceedings  to  the  Court  of  Session,  by  written  note  of  ad- 
vocation as  aforesaid  [t.«.,  as  in  the  case  last  provided  for  final 
judgment  of  the  Sheriff],  not  only  from  any  inferior  judge,  but 
also  from  the  Sheriff  of  Edinburgh^  acting  under  speciid  com- 
mission, by  authority  of  the  Court  of  Session ;  and  such  note 
shall  be  received  and  marked  in  manner  and  to  the  effect  afore- 
said, and  be  laid  before  a  Lord  Ordinaiy  named  in  the  note, 
who  shall  advocate  the  brief  and  be  the  judge  in  the  said  ser- 
vice, without  prejudice  nevertheless  to  the  power  of  the  Court, 
on  declinature  or  other  cause  shown,  to  remit  to  any  other 
Ordinary  to  be  judge  in  any  service ;  and  thereafter  the  cause 
shall  proceed  in  the  form  in  such  cases  made  and  provided. 

It  is  further  enacted  in  the  Service  of  Heirs  Act,  10  and 
11  Vict.,  c.  47,  §  18,  that  a  note  of  advocation  may  be  presented 
in  every  case  where  the  Sheriff  has  refused  to  serve,  or  dismissed 

1  A.  S.  (Bill  Chamber)  24  Dec.  1838,  §  1.  *  See  p.  67,  supra. 

«  A.  S.  24  Dec.  1838,  §  XO. 
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the  petition,  or  repelled  the  objection  of  an  opposing  party,  pro- 
vided such  note  be  presented  within  fifteen  days  of  the  said 
judgment,  except  in  proceedings  in  the  Courts  of  Orkney  and 
Shetland,  when  it  must  be  presented  within  thirty  days  thereof ; 
and  where  there  is  a  competing  or  opposing  party,  such  note 
must  be  intimated  to  the  opposite  party,  and  caution  foimd  in 
like  manner  and  under  the  same  regulations  as  in  advocations 
of  final  judgments  of  the  Sheriff.^ 

In  the  case  of  competing  brieves,  or  where  there  is  a  party 
opposing  the  petition  of  service,  it  shall  be  competent  to  such 
of  the  parties  as  may  conceive  the  case  proper  to  be  disposed  of 
by  jury  trial,  at  any  time  before  the  proof  is  begun  to  be  taken 
by  the  Sheriff,  to  present  a  note  of  advocation  to  the  Court  of 
Session,  praying  the  Court  to  advocate  the  proceedings,  in  order 
that  the  case  may  be  tried  by  a  jury ;  which  note  of  advocation 
is  directed  to  be  proceeded  with  in  like  manner  as  notes  of  ad- 
vocation from  the  Sheriff  Courts  presented  with  a  view  to  jury 
trial  (10  and  11  Vict.,  c.  47,  §  17).* 

§  i,  PetUionSy  Summary  Warrants^  etc. 

Summary  petitions  are  served  upon  or  intimated  to  parties, 
in  virtue  of  the  warrant  to  that  effect  contained  in  the  deliver- 
ances thereon. 

Under  the  Entail  Acts. — By  the  Act  of  Sederunt,  23d  Dec. 
1848,  in  regard  to  the  service  of  petitions  under  the  Entail 
Amendment  Act,  11  and  12  Vict.,  c.  36,  it  is  enacted,  that 
unless  otherwise  provided  for  by  the  interlocutors  or  orders  of 
the  Court  in  each  particular  case,  the  petitions  presented  under 
the  said  Act  shall  be  intimated  to  or  served  on  the  parties  called 
in  such  petition,  or  appointed  to  be  called  in  the  course  of  the 
procedure  thereon,  in  manner  following: — When  the  party 
called  is  within  Scotland,  he  shall  be  allowed  fourteen  days,  and 
if  within- Shetland  or  Orkney,  forty  days,  and  if  furth  of  Scot- 
land, sixty  days,  from  the  date  of  service  for  answering  the  peti- 
tion.    Where  the  party  is  furth  of  Scotland,  service  is  to  be 

1  10  and  11  Vict.,  c.  47,  §  18. 

*  See  50  Geo.  III.,  c.  112,  §  36 ;  6  Geo.  IV.,  c.  120,  §  40 ;  1  and  2 
Vict.,  c.  86,  §  6. 
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made  edictally  in  common  form ;  *  and  intimation  shall  also  be 
made  bj  the  petitioner's  agent  to  such  party's  known  agent  in 
Scotland,  if  he  has  any  known  agent  there ;  and  a  certificate 
shall  be  produced  in  process,  signed  by  the  petitioner's  agent, 
stating  either  that  such  intimation  has  been  made,  or  that  the 
party  has  no  known  agent  in  Scotland.'^ 

When  the  party  called  is  in  minority,  or  subject  to  any 
legal  incapacity,  and  has  a  father,  or  known  tutors  and  curators, 
or  other  legal  guardians  other  than  the  petitioner,  the  petition, 
besides  being  served  in  the  usual  form,  must  be  also  served  on 
such  father,  or  one  at  least  of  such  tutors,  curators,  or  legal 
guardians,  in  the  same  manner  as  if  he  were  a  party  called.* 

When  the  party  called  is  in  minority,  and  the  petitioner  is 
the  father,  or  sole  tutor,  curator,  or  sole  legal  guardian  of  such 
party,  it  is  not  necessary  to  serve  the  petition  on  the  petitioner 
as  the  party's  legal  guardian,  or  to  use  service  on  tutors  and 
curators  at  tlie  Office  of  Edictal  Citations  ;  but  in  the  course  of 
the  application  a  separate  tutor  ad  litem,  or  curator  ad  Uteroj  or 
curator  bonis,  or  other  guardian,  shall  be  appointed  to  such  party. 

It  is  competent  for  a  person  of  full  age,  when  granting  his 
consent  in  terms  of  the  Entail  Act,  to  insert  in  the  consent  a 
declaration  that  he  dispenses  with  intimation  to  himself  of  the 
petition,  and  with  the  inducice. 

But  the  Act  of  Sederunt  reserves  power  to  the  Court  to 
order  intimation  and  service  otherwise  or  additionally,  or  to  dis- 
pense with  service  in  whole  or  in  part ;  and  that  in  each  case, 
according  to  the  circumstances  of  such  case.' 

Under  the  Transference  of  Lands  Act. — By  §  8  of  the  Trans- 
ference of  Lands  Act,  10  and  11  Vict.,  c.  48,  a  provision  is 
made,  whereby  the  owner  of  land  can  compel  his  superior  to 
make  up  his  titles  and  grant  an  entry  by  an  application  to  the 
Lord  Ordinary  on  the  Bills,  in  place  of  the  old  procedure  by 
declarator  of  tinsel  of  superiority.  The  petition  contains  a 
prayer  for  warrant  of  service  on  the  superior,  and  for  ordaining 
him  to  procure  himself  entered  and  infeft,  etc 

The  form  of  the  order  for  service,  given  in  Schedule  E 
(No.  2)  of  the  statute,  is  in  these  terms : — 

1  A.  of  S.,  23  Dec.  1848.  >  Ibid. 

»  A.  of  S.  (ibid.).     See  also  McLaren,  6  June  1850,  XIII.  D.  40. 
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<  The  Lord  Ordinary  grants  warrant  to  messengers-at-arms 
to  serve  the  said  petition  and  this  deliverance  on  the  said  G.  ff., 
as  prayed  for,  and  ordains  the  said  G.  H,y  within  thirty  days 
[or  sixty  days,  as  the  case  may  be"]  after  the  date  of  sach  service, 
to  procure  himself  entered  and  inf eft  in  the  lands  and  others 
described  in  the  petition,  and  to  enter  the  petitioner  in  the  same, 
on  pajnnent  of  the  duties  and  casualties  exigible  on  such  entry, 
or  else  to  show  cause  for  delaying  or  refusing  to  do  so ;  with 
certification,  that  if  he  fail,  he  shall  forfeit  and  amit  all  right  to 
the  said  superiority,  in  terms  of  the  said  Act.' 

A  form  of  service  and  requisition  following  on  the  above, 
and  of  the  execution  to  be  returned  by  the  messenger,  are  given 
below. 

By  §  9  of  the  same  statute,  provision  is  made  for  an  appUca. 
tion  to  the  Lord  Ordinary  on  the  Bills,  in  the  same  case,  to 
authorize  application  for  an  entry  to  the  Crown  or  Prince,  or 
mediate  superior,  as  in  vice  of  the  recusant  superior.  The  form 
of  service  and  requisition  by  the  messenger,  and  its  execution, 
in  this  case,  is  also  given  below. 

Under  the  Bankrupt  Act. — ^The  service  of  proceedings  in 
sequestrations  is  provided  for  by  the  26th,  27th,  and  28th  sec- 
tions of  the  Bankrupt  Act,  19  and  20  Vict.,  c.  79,  which  are  as 
follow : — 

^  XXVI.  When  a  Petition  for  Sequestration  is  presented 
without  the  consent  of  the  Debtor,  or  for  the  Sequestration  of 
the  £state  of  a  Debtor  who  is  dead,  without  the  Consent  of  the 
Successor,  the  Lord  Ordinary  or  Sheriff  to  whom  it  is  presented 
shall  grant  Warrant  to  cite  the  Debtor,  or,  if  dead,  his  Succes- 
sor, to  appear  within  a  specified  Period,  if  he  be  within  Scotland^ 
by  delivering  to  him  personally,  or  by  leaving  at  his  Dwelling 
House  or  Place  of  Business,  or  the  Dwelling  House  or  Place  of 
Business  last  occupied  by  him,  a  copy  of  the  Petition  and  War- 
ranty and  if  the  Debtor  or  his  Successor  be  furth  of  Scotland^ 
to  cite  him  to  appear  within  a  specified  Period,  by  leaving  such 
copy  at  the  Office  of  Edictal  Citations,  at  the  Dwelling  House 
or  Place  of  Business  last  occupied  by  him,  and  if  the  Debtor 
be  dead,  also  at  the  Dwelling  House  or  Place  of  Business  occu- 
pied by  him  at  his  death,  to  show  cause  why  Sequestration 
should  not  be  awarded ;  and  the  Lord  Ordinary  or  the  Sheriff 
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shall,  if  desired^  grant  Diligence  to  recover  Evidence  of  the 
Notour  Bankruptcy  or  other  Facts  necessary  to  be  established. 

^  XXVII.  When  the  Debtor  is  a  Company,  it  shall  be  a  su£B- 
cient  Citation  that  a  Copy  of  the  Petition  and  Warrant  be  left 
at  the  Place  ivhere  the  Business  of  the  Company  is  or  was  last 
carried  on,  provided  a  Partner  or  a  Clerk  or  a  Servant  of  the 
Company  be  there,  and  failing  thereof,  at  the  Dwelling  House 
of  any  of  the  acting  Partners,  and  if  the  House  of  such  Partner 
cannot  be  found,  by  leaving  a  Copy  at  the  Office  of  Edictal 
Citations ;  and  Sequestration  may  be  awarded  either  on  the 
Application  of  the  Company  itself,  or  on  the  Application  of  a 
Creditor  or  Creditors  to  the  Amount  aforesaid,  without  the 
Consent  of  the  Company,  of  the  Estates  of  the  Company  and 
Partners  jointly,  or  of  their  respective  Estates  separately. 

^  XXVIII.  The  Induciae  of  Citation,  when  made  personally  or 
at  a  Dwelling  House  or  place  of  Business,  shall  not  be  less  than 
Six  nor  more  than  Fourteen  Days,  and  when  made  edictally 
shall  be  Twenty-one  Days;  and  the  Lord  Ordinary  or  the 
Sheriff  at  the  same  Time  shall  direct  Intimation  of  the  Warrant, 
and  of  the  Diet  of  Appearance  on  such  InducisB,  to  be  made  in 
the  Gazette.' 

Forms  for  service  of  the  petition  and  deliverance,  and  execu- 
tions of  the  same,  are  given  below.  A  form  is  also  given  for 
the  citation  of  the  bankrupt  to  his  public  examination,  and  also 
a  form  of  execution  of  citation  of  the  various  parties  who  may 
be  summoned  for  examination  with  regard  to  the  bankrupt's 
affairs  (§  87,  90,  91  of  Bankrupt  Act). 

When  a  petition  is  presented  for  the  recal  of  a  sequestra- 
tion, the  Lord  Ordinary  orders  a  copy  of  the  petition  for  recal, 
and  of  his  deliverance,  to  be  served  on  the  parties  who  peti- 
tioned, or  concurred  in  the  petition  for  sequestration,  or  their 
respective  known  agents,  and  on  the  trustee,  if  appointed,  and 
requires  them  to  answer  within  a  specified  short  time,  and  orders 
a  notice  of  the  presentation  of  the  petition  for  recal  to  be  pub- 
lished in  the  Gazette.     §  31. 

It  is  to  be  noted,  that  no  provision  is  made  by  the  statute 
with  regard  to  the  class  of  persons  by  whom  these  intimations 
and  citations  under  the  Banlompt  Act  are  to  be  served,  except  a 
general  proviso,  that  messengers-at-arms  and  officers  of  the 
Sheriff  Court  shall  have  power  to  act  in  their  respective  offices 
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under  this  Act :  §  43.  It  is  usual,  however,  in  the  interlocutor 
by  the  Lord  Ordinary,  to  grant  warrant  to  messengers-at^rms 
to  cite  the  debtor,  etc. ;  and  in  an  interlocutor  by  the  Sheri£F, 
warrant  is  granted  to  measengerB-^itrarms  and  Sheriff  officers.  In 
each  case,  of  course,  the  citation  roust  be  served  by  the  o£Scers 
to  whom  warrant  is  given  in  the  interlocutor. 

The  solemnities  required  in  all  the  above  services  and  inti- 
mations are  precisely  the  same  as  those  required  in  a  citation 
upon  a  summons,  and  the  requirements  of  the  certificate  of  in- 
timation in  these  cases  are  the  same  as  those  of  the  execution 
In  the  former  case;  and  it  is  therefore  sufficient,  upon  this 
point,  to  refer  generally  to  what  has  been  f ally  stated  in  the 
previous  chapter  with  regard  to  citations  and  their  execution 
following  upon  the  summons. 

In  any  case  where  the  warrant  of  service  is  an  interlocutor 
of  Court,  of  course  care  must  be  taken  that  the  directions  con- 
tained  in  the  interlocutor,  appointing  service  and  intimation,  are 
strictly  followed.  The  mode  of  service,  whether  personally,  at 
the  dwelling-place,  or  edictally,  will  always,  as  well  as  the  tn^ 
ducicBy  be  pointed  out,  either  explicitly  in  the  interlocutor  itself, 
or  in  the  prayer  of  the  petition  upon  which  it  follows. 

A  petition  by  a  wife  for  protection  of  her  property,  under 
the  Conjugal  Eights  Act,  24  and  25  Vict.,  c.  86,  §  1,  has  to  be 
executed  edictally  against  the  husband,  if  furth  of  Scotland,  on 
an  inducicB  of  twenty-one  days.*  When  the  husband  is  resident 
in  Scotland,  no  indticice  are  mentioned  in  the  statute ;  but  the 
Court  have  ordered  intimation  on  fourteen  days'  inducice? 

§  3.  In  Applications  for  benefit  of  the  Poore*  Roll, 

In  applications  for  the  benefit  of  the  poors'  roll,  it  is  pro- 
vided by  the  Act  of  Sederunt,'  §  4,  that  ten  days'  previous 
intimation  shall  be  given  to  the  adverse  party  of  the  time  and 
place  fixed  for  making  the  declaration  or  statement  before  the 
minister  and  elders ;  of  which  intimation  evidence  must  be 
produced  to  the  minister,  under  the  hand  of  a  notary  public, 
messenger-at-arms.  Sheriff  or  town  officer,  or  other  officer  of 
the  law. 

1  24  ftnd  25  Vict.,  c.  86,  §  1. 

«   Walker,  Jan.  17,  1862  (W.  clerk).  »  A.  S.,  21  Dec.  1842,  §  4. 


104  INTIMATIONS. 

In  some  cases,  where  the  minister  and  elders  have  refused 
to  grant  the  usual  certificate,  the  Court  have  remitted  to  the 
Sheriff  to  inquire  and  report.  In  cases  where  the  action  was 
against  the  kirk-session,  or  where  there  were  no  elders,  the 
Court  appointed  the  Sheriff  to  receive  the  declaration,  and  to 
report.^  The  same  intimation  of  ten  days  must  be  made  of  the 
diet  fixed  for  such  declaration,  as  in  the  case  of  the  declaration 
before  the  minister  and  elders.'  In  the  case  of  a  multiplepoind- 
ing,  where  there  were  above  a  hundred  claimants,  the  Court 
appointed  special  intimation  to  be  made  to  the  raiser,  and  on  the 
walls  and  in  the  Minute  Book,  instead  of  special  notice  to  each 
claimant.' 

§  4.  Intimatioriy  etc^  unthout  Intervention  of  a  Messenger. 

Some  proceedings  are  duly  intimated  without  the  interven- 
tion of  messenger.  For  instance,  the  execution  of  the  brieve 
of  service,  in  the  old  system  of  the  service  of  heirs,  is  now  re- 
placed by  the  presentment  and  publication  of  the  petition  of 
service,  which  is  under  the  charge  of  the  Sheriff  clerks,  and 
regulated  by  the  Act  10  and  11  Vict.,  c.  47,  §§  2,  4,  7,  8,  9, 
and  the  subsequent  Act  of  Sederunt,  14  July  1847. 

The  intimation  of  the  interlocutor  pronounced  on  a  motion 
for  wakening,  under  the  Act  13  and  14  Vict.,  c.  36,  §  30,  is 
committed  to  the  charge  of  the  agent,  and  the  certificate  of 
intimation  is  under  his  hand ;  and  thus,  in  the  cases  where  the 
new  practice  is  applicable,  the  execution  of  a  summons  of 
wakening  and  transference  by  messengers  is  dispensed  with. 

The  same  purpose  is  sometimes  served  by  publication  in  the 
Gazette  and  other  newspapers,  as  ordered  by  interlocutors,  in 
terms  of  certain  Acts  of  Parliament ;  ajs  in  petitions  under  the 
Entail  Amendment  Act,  11  and  12  Vict.,  c.  36,  §  34;  pro- 
ceedings under  the  Bankrupt  Act,  19  and  20  Vict.,  c.  79. 

In  summonses  of  augmentation  and  locality  in  the  Teind 
Court,  as  already  seen,  the  publication  in  the  church  and  in  the 
newspapers  supplies  even  the  place  of  citation  of  the  defenders 
in  the  action,  that  is,  the  heritors. 

1  Rattray,  8  July  1824,  III.  S.  232,  N.  E.  163 ;  Thomson,  21  Jan.  1829, 
VII.  S.  301 ;  20  Jan.  1831,  IV.  S.  808 ;  il.  J5.,  30  June  1836,  XIV.  S.  1040. 
«  APColl,  7  July  1827,  referred  to  in  Dunlop's  Parochial  Law,  p.  470. 
«  Ch-assie,  24  Not.  1836,  XV.  S.  116. 


CHAPTER   V. 

FORMS  FOB  SEBVIGE  AND  EXECUTION  OF  INTIMATIONS. 

§  1.  Advo€€Uion8  and  Suspensions. 

(1.)  Intimation  and  Requisition  on  Note  of  Suspension^  or 
Note  of  Suspension  and  Interdict. 

\j  A.  2>.,  Messenger-at-ArmSy  by  virtue  of  an  Interlocutory 
dated  the  day  of  Eighteen  hundred  and 

years,  pronounced  by  Lord  Ordinary 

officiating  on  the  Bills,  upon  the  Note  of  Suspension  [or  Note  of 
Suspension  and  Interdict]  given  in  and  presented  for  and  in 
name  of  A.  B,  [design  him]  Complainer,  do  hereby,  in  her  Ma- 
jesty's name  and  authority,  and  in  name  and  authority  of  the 
said  Lord  Ordinary,  lawfully  intimate  the  said  Note  and  Inter- 
locutor thereon  to  you,  C.  D.  [design  Aim],  Bespondent,  by  serv- 
ing you  with  the  foregoing  copy  thereof,  that  you  may  not 
pretend  ignorance  of  the  same,  and  desire  and  require  you  to 
conform  yourself  to  said  Interlocutor  [if  an  Interdict  is  granted^ 
say,  and  pay  obedience  to  the  Interdict  thereby  granted],  with 
certification  as  effeirs.    This  I  do  upon  the  day  of 

Eighteen  hundred  and  years,  before  and 

in  presence  of  2>.  if.,  residenter  in  E.j  witness  to  the  premises. 

A.D. 

(2.)  Execution  of  Intimation. 

This  Note  of  Suspension,  intimated  by  me.  A,  i>.,  Mes- 
senger-at-Arms,  to  C.  i>.,  Bespondent  (a),  by  delivering  to  him 
personally  a  full  double  thereof,  and  of  the  Interlocutor  thereon, 
having  a  just  copy  of  Intimation  and  Bequisition  subjoined,  in 
presence  of  D.  if.,  residenter  in  Edinburgh,  this  day 

of  Eighteen  hundred  and  years. 

A.D. 

2>.  M.y  Witness. 
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(a)  Ovy  bj  leaving  for  him  a  f uU  doable  thereof,  and  of  the 
Interlocutor  thereon,  having  a  just  copy  of  Intimation  and  Re- 
quisition subjoined,  within  his  dwelling-place  in  E.  Street  of 
Edinburgh,  with  a  servant  therein,  to  be  given  to  him,  etc.,  etc. 

(3.)  Execution  of  Intimation  of  Note  of  Suspension  and  Interdict^ 

personalli/  and  at  Dwelling-place. 

This  Note  of  Suspension  and  Interdict,  intimated  by  me, 
A.  D.y  Messenger-at-Arms,  to  C.  2).,  E.  JPl,  and  G.  -HI,  Re- 
spondents, by  delivering  a  full  double  thereof,  and  of  the  In- 
terlocutor thereon,  having  a  just  copy  of  Intimation  and  Requisi- 
tion subjoined,  to  the  said  C.  D.  personally,  by  leaving  the  like 
double  and  copy  of  Intimation  and  Requisition  for  the  said  E. 
F.J  within  his  dwelling-place  in  S.  Street,  £.,  and  by  leaving 
the  like  double  and  copy  of  Intimation  and  Requisition  for  the 
said  G.  H,y  within  his  dwelling-place  in  (7.  Place,  i?.,  with  their 
respective  servants,  to  be  given  to  them  severally,  because  I 
could  not  find  themselves  personally :  All  in  presence  of  2>.  Jf., 
residenter  in  J?.,  and  that  between  the  hours  of  and 

noon,  this  day  of  Eighteen  hundred  and 

years. 

A.D. 

X>.  3f.,  Witness. 

(4.)  Intimation  of  Note  of  Advocation, 

I,  A,  2>.,  Messenger-at-Arms,  do  hereby  lawfully  intimate  to 
you,  C  X>.  [design  Atm],  Respondent,  the  Note  of  Advocation 
given  in  and  presented  to  the  Lords  of  Council  and  Session  for 
and  in  name  of  E.  F,  [design  Aim],  Complainer,  by  serving  you 
with  the  foregoing  copy  of  said  Note,  and  of  the  Interlocutor 
thereon  by  Lord  Ordinary  officiating  on  the  Bills, 

dated  the  day  of  Eighteen  hundred  and 

years,  consisting  of  the  above  and  the  preceding 

pages,  that  you  may  not  pretend  ignorance  of  the  same.    This 
I  do  upon  the  day  of  Eighteen  hundred 

and  years,  before  and  in  presence  of  D.  M.j  residenter 

in  E.J  witness  to  the  premises.  A,  D, 

Note. — ^The  execution  of  the  above  is  the  same  as  a  Note  of 
Suspension,  leaving  out  the  word  '  Requisition.' 
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§  2.  Service  ordered  hy  Interlocutor. 

(1.)  Petition  and  Deliverance. 

Copy  of  Service  and  Requisition. 

ly  A .  D.J  Messenger-at-ArmSy  bj  virtae  of  a  Deliverance, 
dated  the  day  of  Eighteen  hundred  and 

jearSy  pronounced  by  the  Lords  of  Council  and  Session  \or  Lord 
Ordinary,  as  the  case  may  be"]  upon  the  Petition  given 
in  and  presented  for  and  in  name  of  the  therein  designed  A.  B.y 
do  hereby,  in  her  Majesty's  name  and  authority,  and  in  name 
and  authority  of  the  said  Lords  [or  Lord  Ordinary, 

as  the  case  may  be^y  lawfully  serve  the  foregoing  copy  of  said 
Petition  and  Deliverance  upon  you,  the  also  therein  designed 
C.  D.J  that  you  may  not  pretend  ignorance  of  the  same,  and 
desire  and  require  you  to  lodge  Answers  to  said  Petition,  if  so 
advised,  within  days  from  the  date  of  this  my  service,  in 

terms  of  said  Deliverance.    This  I  do  upon  the  day 

of  Eighteen  hundred  and  years,  before 

and  in  presence  of  D.  M.j  residenter  in  G.,  witness  to  the  pre- 
mises. A.  D. 

Execution  of  the  foregoing. 

Upon  the  day  of  Eighteen  hundred 

and  years,  by  virtue  of  a  Deliverance,  dated  the 

day  of  and  year  aforesaid,  pronounced 

by  the  Lords  of  Council  and  Session  [or  by  Lord  Ordi- 

nary] upon  the  Petition  given  in  and  presented  for  and  in  name 
oi  A.  B.  [design  Atm],  for  I,  A.  D.,  Messenger- 

at-Arms,  passed,  and  in  her  Majesty's  name  and  authority,  and 
in  name  and  authority  of  the  said  Lords  [or  Lord  Ordinary], 
lawfully  served  a  copy  of  said  Petition  and  Deliverance  upon 
C.  2>.,  G.  H.y  and  /.  K.  [design  ihern],  that  they  may  not  pre- 
tend ignorance  of  the  same,  and  desired  and  required  them  to 
lodge  Answers  to  said  Petition,  if  so  advised  (a),  within 
days  from  the  date  of  my  said  service,  in  terms  of  said  Deliver- 
ance ;  a  full  copy  of  said  Petition  and  Deliverance,  having  a 
just  copy  of  Service  and  Kequisition  to  the  effect  foresaid 
subjoined,  I  [state  whether  personally  served  or  left  at  dwelling^ 
place] ;  and  the  like  copy  of  said  Petition  and  Deliverance, 
and  copy  of  Service  and  Requisition  for  the  said  /.  K.^  as  being 
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f  urth  of  Scotland,  I  deliyered  at  the  Office  of  the  Keeper  of  the 
Becord  of  Edictal  Citations  within  the  General  Register  Honse, 
Edinburgh,  in  terms  of  the  Statute  and  Act  of  Sederunt  there- 
anent,  which  copies  of  Service  and  Requisition  were  signed  by 
me,  did  bear  the  date  hereof,  and  contained  the  date  of  said 
Deliverance,  with  the  name  and  designation  of  D.  Jf.,  residenter 
in  &.,  witness  to  the  premises,  and  hereto  with  me  subscribing. 
D.  M.y  Witness.  A .  J9. 

(a)  YHien  service  is  made  at  same  time  of  a  Petition, 
under  the  Entail  Act,  upon  parties  both  within  and  furth  of 
Scotland,  they  may  be  contained  in  the  same  execution  ;  if  so, 
aay,  ^  and  that  as  follows,  viz.,  the  said  C.  D,  and  G.  H.  within 
fourteen  days,  and  the  said  /.  K.  (as  being  furth  of  Scotland) 
within  sixty  days,  after  the  date  of  my  said  service,  in  terms  of 
said  Deliverance,  a  full  copy  of  said  petition,  etc. 

(2.)  Intimation  to  a  Trustee  of  a  Depending  Process. 

I,  A.  2>.,  Messenger-atp-Arms,  by  virtue  of  an  Interlocutor 
pronounced  by  Lord  Ordinary  upon  the  day  of 

Eighteen  himdred  and  years,  in  the  pro- 

cess at  the  instance  of  A,  B,  [design  Aim],  against  C  D.  [design 
Aim],  do  hereby  make  due  and  lawful  intimation  of  tlie  de- 
pendence of  the  said  process  to  you,  E,  F,  [design  Aim],  as  Trus- 
tee on  the  sequestrated  estate  of  the  said  C.  Z>.,  and  serve  you 
with  the  foregoing  copy  of  said  Interlocutor,  that  you  may  not 
pretend  ignorance  of  the  same,  and  desire  and  require  you  to 
appear  in  said  process,  if  so  advised,  within  days  after 

the  date  of  this  my  service,  in  terms  of  said  Interlocutor.  This 
I  do  upon  the  day  of  Eighteen  hundred  and 

years,  before  and  in  presence  of  E.  F.y  residenter  in 
E.J  witness  to  the  premises.  A.  D. 

(3.)  Notice  of  Appeal  of  Assessment  of  Railways. 

I,  A,  D.y  Messenger-at  arms,  by  virtue  of  a  deliverance,  dated 
the  day  of  Eighteen  hundred  and 

years,  pronounced  by  Lord  Ordinary  officiating  on  the 

Bills,  upon  the  Note  of  Appeal  given  in  and  presented  for  and 
in  name  of  the  Railway  Company,  Appellants,  in 

her  Majesty's  name  and  authority,  and  in  name  and  authority 
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of  the  said  Sheriff^  do  hereby  lawfully  serve  a  copy  of  said  Note 
of  Appeal  and  Deliverance  npon  you,  A.  B.^  the  Assessor  of 
EaUways  and  Canals  in  Scotland,  appointed  under  the  Act 
Seventeenth  and  Eighteenth  Victoria,  Chapter  Ninety-one,  £e- 
spondent,  that  you  may  not  pretend  ignorance  of  the  same,  and 
desire  and  require  you  to  conform  yourself  to  said  Deliverance, 
with  certification.     This  I  do  upon  the  day  of 

Eighteen  hundred  and  years,  before  and  in  presence 

of  D,  M,y  residenter  in  E.j  witness  to  the  premises. 

A.D. 

(4.)  Copy  of  Service  and  Requisition  to  enter  the  Petitioner 
Heivy  under  the  Act  10  and  11  VxcL,  c.  48,  §  8. 

I,  A.  jD.,  Messenger-at-arms,  by  virtue  of  a  Deliverance, 
dated  the  day  of  Eighteen  hundred 

and  years,  pronounced  by  Lord  Ordinary 

officiating  on  the  Bills,  upon  the  Petition  given  in  and  presented 
for  and  in  name  of  A.  B.  [design  Atm],  do  hereby,  in  her 
Majesty's  name  and  authority,  and  in  name  and  authority  of 
the  said  Lord  Ordinary,  lawfully  serve  the  foregoing  copy  of 
said  Petition  and  Deliverance,  consisting  of  the  above  and  the 
preceding  pages,  upon  you,  C.  D.  [design  Aim],  that  you 
may  not  pretend  ignorance  of  the  same,  and  desire  and  require 
yon,  within  days  after  the  date  of  this  my  service,  to 

procure  yourself  entered  and  infeft  in  the  lands  and  others  de- 
scribed in  said  Petition,  and  to  enter  the  Petitioner  in  the  same 
on  payment  of  the  duties  and  casualties  exigible  on  such  entry, 
or  else  to  show  cause  for  delaying  or  refusing  to  do  so ;  with 
certification,  that  if  you  fail,  you  shall  forfeit  all  right  to  the 
superiority  of  the  said  lands  and  others,  in  terms  of  the  Act 
mentioned  in  said  Petition.    This  I  do  upon  the  day 

of  Eighteen  hundred  and  years,  before 

and  in  presence  of  2>.  Jlf.,  residenter  in  (?.,  witness  to  the 
premises.  A.  D. 

(5.)  Execution  of  the  foregoing^  to  be  written  at  the  end  of 
the  Petition  or  Certified  Copy  thereof 

Upon  the  day  of  Eighteen  hundred 

and  years,  by  virtue  of  the  above  Deliverance,  dated 

the  day  of  and  year  aforesaid,  pro- 
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nounced  by  Lord  Ordinary  officiating  on  the  BiUs, 

upon  the  Petition  given  in  and  printed  for  and  in  name  of 
'  A,  B.  [design  hifn]j  I,  A,  D,y  Messenger-at-arms,  passed,  and 
in  her  Majesty's  name  and  anthority,  and  in  name  and  authority 
of  the  said  Lord  Ordinary,  lawfully  served  a  copy  of  said 
Petition  and  Deliverance  upon  C.  D.  [desiffti  Atm],  that  he  may 
not  pretend  ignorance  of  the  same,  and  desired  and  required 
him,  within  days  after  the  date  hereof,   being  the 

date  of  my  service,  to  procure  himself  entei*ed  and  inf ef t  in  the 
lands  and  others  described  in  said  Petition,  and  to  enter  the 
Petitioner  in  the  same  on  payment  of  the  duties  and  casualties 
exigible  on  such  entry,  or  else  to  show  cause  for  delaying  or 
refusing  to  do  so;  with  certification,  that  if  he  fail,  he  shall  forfeit 
and  amit  all  right  to  the  superiority  of  the  said  lands  and  others, 
in  terms  of  the  Act  mentioned  in  said  Petition ;  a  full  copy  of 
said  Petition  and  Deliverance,  having  a  just  copy  of  Service  and 
Requisition  to  the  effect  foresaid  subjoined,  I  [state  whether  pei^ 
sonally  served  or  otherwise]  ;  which  copy  of  Service  and  Kequisi- 
tion  was  signed  by  me,  did  bear  the  date  hereof,  and  contained 
the  date  of  said  Deliverance,  with  the  name  and  designation  of 
D.  M.J  residenter  in  £.,  witness  to  the  premises,  and  hereto  with 
me  subscribing. 

D.  M.y  Witness.  A.  D. 

(6.)  Copy  of  Service  and  Requisition  to  a  Superior  to  enter 
himself  in  the  LandSy  in  Terms  of  said  Actj  §  9. 

I,  A,  i>.,  Messenger-at-arms,  by  virtue  of  a  Deliverance^ 
dated,  etc.  [as  in  the  preceding  copy  of  Service^  taking  in  the 
words  of  the  deliverance  till  the  words,  with  certification] ;  with 
certification,  that  if  you  fail,  you  shall  forfeit  and  amit  all  right 
to  the  duties  and  casualties  payable  on  the  Petitioner's  entry ; 
and  that  the  Petitioner  shall  be  entitled  to  retain  from  you  and 
your  successors,  as  immediate  superiors,  the  yearly  feu  duties, 
and  whole  other  prestations,  until  fully  paid  and  indemnified  for 
the  expenses  of  the  Petition  and  procedure  thereon,  and  for  the 
expenses  of  completing  the  Petitioner's  title,  in  terms  of  the 
Act  mentioned  in  said  Petition.     This  I  do  upon  the,  etc. 

A.D. 

The  execution  of  the  above  can  be  easily  written  out  from  the 
preceding  one. 
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(7.)  Copy  of  Service  and  Citation  upon  a  Debtor^  to  show 
Cause  why  Sequestration  should  not  be  Awarded. 

I,  A,  D.f  Messenger-at-arms,  by  virtue  of  a  Deliverance, 
dated  the  day  of  Eighteen  hundred  and 

years,  pronounced  by  Lord  Ordinary 

officiating  on  the  Bills,  upon  the  Petition  given  in  and  presented 
for  and  in  name  of  A.  D.  [design  Atm],  a  Creditor  to  the  extent 
required  by  law  of  E,  F,  [design  Aim],  do  hereby,  in  her  Maijesty^s 
name  and  authority,  and  in  name  and  authority  of  the  said  Lord 
Ordinary,  lawfully  serve  the  foregoing  copy  of  said  Petition 
and  Deliverance  upon  you,  the  said  E.  F.y  that  you  may  not 
pretend  ignorance  of  the  same,  and  cite  you  to  appear  in  Court 
within  days  next  [or  the  day  next,  as  in  the 

Deliverance']  after  the  date  of  this  my  citation,  to  show  cause 
why  sequestration  of  your  estates  should  not  be  awarded,  in  terms 
of  said  Deliverance.    This  I  do  upon  the  day  of 

Eighteen  hundred  and  years. 

A.D. 

Note. — ^By  the  Bankrupt  Acts,  2  and  3  Vict.,  c.  41,  and  19 
and  20  Vict^,  c.  79,  §  175,  no  witness  is  required  at  any  service, 
deliverance,  or  citation. 

(8.)  Execution  of  the  foregoing. 

Upon  the  day  of  Eighteen  hundred 

and  years,  by  virtue  of  a  Deliverance,  dated  the 

day  of  and  year  aforesaid,  pronounced  by  Lord 

Ordinary  officiating  on  the  Bills,^  upon  the  Peti- 
tion given  in  and  presented  for  and  in  name  oi  A.  B.  [design 
Atm],  a  Creditor  to  the  extent  required  by  law  of  E.  F.  [design 
Atm],  I,  A.  jD.,  Messenger-at-arms,  passed,  and  in  her  Majesty's 
name  and  authority,  and  in  name  and  authority  of  the  said 
Lord  Ordinary,  lawfully  served  a  copy  of  said  Petition  and 

^Orhy  ,  Sheriff,  etc.,  as  the  case  may  be.    It  is  oonsonant  to 

practice  that  the  warrant  of  the  Lord  Ordinary  should  be  executed  by  a 
mesBenger-at-arms,  and  that  of  the  Sheriff  by  officers  of  Court.  The  terms 
of  the  interlocutor  must,  of  course,  be  followed  in  this  matter.  It  must  be 
obeerred,  however,  that  the  statute  does  not  specify  any  class  of  persons 
who  are  to  execute  these  citations. 


112  FOBMS  FOB  SERVICE  AND  EXECUTION  OF  INTIMATIONS. 

Deliverance  upon  the  said  E.  F.,  that  he  may  not  pretend 
ignorance  of  the  same,  and  cited  him  to  appear  in  Court  within 
days  next  [or  the  day  next,  as  in  the  Deliverance] 

after  the  date  of  my  said  Citation,  to  show  cause  why  seques- 
tration of  his  estates  should  not  be  awarded,  in  terms  of  said 
Deliverance;  a  full  copy  of  said  Petition  and  Deliverance, 
having  a  just  copy  of  service  and  citation  to  the  effect  foresaid 
subjoined,  I  [state  whether  personally  served  or  otherwise]  ;  which 
copy  of  service  and  citation  was  signed  by  me,  did  bear  the 
date  hereof,  and  contained  the  date  of  said  Deliverance. 

A.D. 

(9.)  Copy  of  Service  and  Citation  upon  the  Successor  of 

a  deceased  Debtor, 

I,  A.  />.,  Messenger-at-arms,  by  virtue  of  a  Deliverance, 
dated  the  day  of  Eighteen  hundred  and 

years,  pronounced  by  Lord  Ordinary 

oiBciatingon  the  Bills,  upon  the  Petition  given  in  and  presented 
for  and  in  name  of  A.  B.  [design  Atm],  a  Creditor  to  the  ex- 
tent required  by  law  of  C.  D,  [design  Atm],  now  deceased,  do 
hereby,  in  her  Majesty^s  name  and  authority,  and  in  name  of 
the  said  Lord  Ordinary,  lawfully  serve  the  foregoing  copy  of 
said  Petition  and  Deliverance  upon  you,  E,  F.,  one  of  the  suc- 
cessors of  the  said  deceased  (7.  Z>.,  that  you  may  not  pretend 
ignorance  of  the  same,  and  cite  you  to  appear  in  Court  within 
days  next  [or  the  day  next,  as  in  the  Deliverance] 

after  the  date  of  this  my  citation,  to  show  cause  why  sequestra- 
tion of  the  estates  of  the  said  deceased  C.  D,  should  not  be 
awarded,  in  terms  of  said  Deliverance.    This  I  do  upon  the 
day  of  Eighteen  hundred  and  years. 

A.D. 

(10.)  Execution  against  the  Successors  of  a  deceased  Debtor. 

Upon  the  day  of  Eighteen  hundred 

and  years,  by  virtue  of  a  Deliverance,  dated  the 

day  of  and  year  aforesaid,  pronounced  by  Lord 

Ordinary  officiating  on  the  Bills,  upon  the  Petition  given  in 
and  presented  for  and  in  name  of  A.  B.  [design  Aim],  a  Creditor 
to  the  extent  required  by  law  of  C.  D.  [design  Aim],  now  de- 
ceased, for  sequestration  of  the  estates  of  the  said  deceased 
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C.  2>.,  I9  A,  D.y  Messenger-at-armSy  passed,  and  in  her  Majesty's 
name  and  authority,  and  in  name  and  authority  of  the  said  Lord 
Ordinary,  lawfully  served  a  copy  of  said  Petition  and  Deliver'- 
ance  upon  each  of  E.  D.  [design  Aim],  G»  i>.  [design  Aim],  and 
/.  D.  [design  Aim],  all  children  and  successors  of  the  said  de- 
ceased (7.  J9.,  that  they  may  not  pretend  ignorance  of  the  same, 
and  cited  them  to  appear  in  Court  within  days  next 

[or  the  day  next,  as  in  the  Deliverance]  after  the  date 

of  my  said  citation,  to  show  cause  why  sequestration  of  the 
estates  of  the  said  deceased  C.  D.  should  not  be  awarded,  in 
terms  of  the  said  Deliyerance ;  a  full  copy  of  said  Petition 
and  Deliyerance,  having  a  just  copy  of  service  and  citation  to 
the  effect  foresaid  subjoined,  I  delivered  to  the  said  E.  D.  per- 
sonally ;  the  like  copy  of  said  Petition  and  Deliverance,  and 
copy  of  service  and  citation,  I  left  for  the  said  G.  Z).,  within 
his  dwelling-place  in  Street,  5.,  with  a  servant  therein, 

to  be  given  to  him,  because  I  could  not  find  himself  personally ; 
and  the  like  copy  of  said  Petition  and  Deliverance,  and  copy 
of  service  and  citation,  J  affixed  and  left  for  the  said  /.  2>.,  at 
and  upon  the  most  patent  gate  or  door  of  his  dwelling-place  in 

Street,  £.,  and  that  after  my  giving  six  several 
audible  knocks  upon  the  said  gate  or  door,  as  use  is,  because  I 
neither  could  find  the  said  /:  2>.  personally,  nor  get  access  into 
his  said  dwelling-place ;  which  copies  of  service  and  citation 
were  signed  by  me,  did  bear  the  date  hereof,  and  contained  the 
date  of  said  Deliverance.  A,  D. 

(11.)   When  the  Debtors  are  a  Company. 

*•  A  full  copy  of  said  Petition  and  Deliverance,  having  a  just 
copy  of  service  and  citation  to  the  effect  foresaid  subjoined,  for 
the  said  2>.  M.  and  Company  (a),  I  left  within  the  premises  in 

Street,  JB.,  where  the  business  of  the  said  Com- 
pany is  [or  was  last]  carried  on,  with  a  clerk  [or  partner,  or  ser- 
yant3  of  the  said  Company,  for  their  use  and  behoof ;  which 
copy  of  service  and  citation  was  signed  by  me,'  etc. 

Wlien  neither  a  partner ^  clerks  or  a  servant  of  the  Company 

is  at  the  place  of  business^  the  copy  is  to  be  left  at  the 

dwelling-place  of  any  of  the  acting  partners.     In  that 

case  say — 

(a)  I  left  within  the  dwelling-place  of  D.  M.y  one  of  the 

H 
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acting  partners  of  the  said  Company,  in  Street, 

E,y  ¥rith  a  servant  therein,  for  their  use  and  behoof,  because  I 
could  not  find  any  partner,  clerk,  or  servant  of  the  said  Com- 
pany at  the  premises  in  Street,  £.,  where  the 
business  of  the  said  Company  is  [or  was  last]  carried  on ;  which 
copy,  etc.,  etc. 

And  if  the  house  of  any  (icting  partner  cannot  be  founds  the 
service  must  be  edictally.  In  that  case  say — 
(a)  I  delivered  at  the  Office  of  the  Keeper  of  the  Record  of 
Edictal  Citations  within  the  General  Register  House,  Edin- 
burgh, in  terms  of  the  Statute  thereanent,  because  I  neither 
could  find  any  partner,  or  clerk,  or  servant  of  the  said  Company 
at  the  premises  in  Street,  J?.,  where  the  business 

of  the  said  Company  is  [or  was  last]  carried  on,  nor  the  dwell- 
ing-place of  any  of  the  acting  partners  of  the  said  Company ; 
which  copy,  etc.,  etc. 

When  the  debtor  or  his  successor  is  furth  of  Scotland,  the 
copy  is  left  at  the  Office  of  the  Keeper  of  the  Record  of  Edictal 
Citations,  and  also  at  the  dwelling-house  or  place  of  business 
last  occupied  by  him ;  and  if  the  debtor  be  dead,  also  at  the 
dwelling-house  or  place  of  business  occupied  by  him  at  his 
death. 

When  the  successor  is  furth  of  Scotland^  say — 
^  A  full  copy  of  said  Petition  and  Deliverance,  having  a  just 
copy  of  service  and  citation  subjoined,  for  the  said  A.  J5.,  suc- 
cessor of  the  said  C.  2>.,  I  delivered  at  the  Office  of  the  Keeper 
of  the  Record  of  Edictal  Citations  within  the  General  Register 
House,  Edinburgh  ;  and  the  like  copy  of  said  Petition  and  De- 
liverance,  and  copy  of  service  and  citation,  for  the  said  A.  £., 
successor  foresaid,  I  left  within  the  dwelling-place  in 
Street,  £.,  occupied  by  the  said  C  D.  at  his  death  [or  within 
the  place  of  business  in  Street,  E.y  occupied  by  the 

said  C,  2>.  at  his  death],  with  a  servant  therein,  because  the  said 
A .  B,j  tlie  successor  of  the  said  C.  D.,  is  furth  of  Scotland : 
All  in  terms  of  the  Statute  thereanent ;  which  copy,'  etc.,  etc 

(12.)  Citation  to  a  Bankrupt  to  appear  for  his  Public 

Examination, 

If  A.  D.,  Messenger-at-Arms  [or  Sheriff  Officer],  by  virtue 
of  a  Deliverance  and  Warrant  by  the  Sheriff-substitute  of  the 
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Coimtj  of  E,y  dated  the  day  of 

Eighteen  hundred  and  years,  upon  the  Petition 

given  in  and  presented  for  and  in  name  of  ^.  ^.  [design  Atm], 
Tnistee  on  the  sequestrated  estates  of  C,  D.  [design  hirn\y  in 
her  Majesty's  name  and  authority,  and  in  name  and  authority 
of  the  said  Sheriff,  lawfully  Summon,  Warn,  and  Charge  you, 
the  said  C.  2>.,  to  appear  within  the  Sheriff  Court-room  in  j9., 
upon  the  day  of  ,  at 

noon,  being  the  time  fixed  by  the  said  Sheriff  for 
your  public  examination,  conform  to  said  Deliverance  and  War- 
rant.    This  I  do  upon  the  day  of 
Eighteen  hundred  and                            years. 

A.D. 

(13.)  Execution  of  Warrant  to  cite  Bankrupt^  and  those  connected 
with  his  affairsy  to  appear  be/ore  the  Sheriff  for  Exami- 
nation^  and  to  produce  for  Inspection  Booksy  Papers^  etCy 
under  §  90  and  91  of  the  Bankruptcy  (^Scotland)  Acty 
1856. 

Upon  the  day  of  Eighteen  hun- 

dred and  years,  by  virtue  of  a  Warrant  granted  by 

the  Sheriff  of  the  County  of  ,  dated  the 

day  of  and  year  aforesaid,  upon  a  Petition  given 

in  and  presented  for  and  in  name  of  A.  B.  [design  Atm],  Trustee 
on  the  sequestrated  estate  of  C.  D.  [design  Atm],  I,  A.  i>., 
Messenger-at-Arms  [or  Sheriff  OfBcer],  passed,  and  in  her  Ma^ 
jesty's  name  and  authority,  and  in  name  and  authority  of  the 
said  Sheriff,  lawfully  served  a  copy  of  said  Warrant  upon  each 
of  the  said  C.  Z).,  /.  Z>.,  his  wife,  JBT.  5.,  Writer  in  E.y  his  agent, 
and  N.  0.,  residing  in  E.y  his  clerk,  that  they  may  not  pretend 
ignorance  of  the  same,  and  Summoned,  Warned,  and  Charged 
them  to  appear  personally  before  the  said  Sheriff,  within  his 
Court-house  in  E,y  upon  .  the  day  of 

current,  at  noon,  there  to  answer  all 

lawful  questions  which  may  be  put  to  them  relating  to  the  affairs 
of  the  said  C.  D,y  with  certification ;  and  in  name  and  authority 
foresaid,  I  lawfully  Summoned,  Warned,  and  Charged  the  said 
C.  D.y  etc.,  etc.,  etc.,  to  produce  for  inspection  in  the  hands  of  the 
Sheriff-clerk  of  E.y  within  days  from  the  date  hereof, 

all  books  of  accounts,  papers,  deeds,  writings,  or  other  docu- 
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mentSy  in  the  custody  of  any  of  them  respectively,  relative  to  the 
affairs  of  the  said  (7.  Z>.     This  I  did  by,  etc.,  etc. 

(14.)  Citation  to  a  Trustee  to  appear  at  the  Bar  of  the  Court  of 

Session  or  Lord  Ordinary. 

I,  A.  i).,  Messenger-at-Arms,  by  virtue  of  an  Interlocutor, 
dated  the  day  of  Eighteen  hundred 

and  years,  pronounced  by  the  Lords  of  Council 

and  Session,  Division  [or  Lord  Ordinary],  upon  the 

report  of  the  Accountant  in  bankruptcy,  in  the  matter  of  ^.  jB. 
[design  Atm],  Trustee  on  the  sequestrated  estates  of  C  D,  [design 
Atm],  in  her  Majesty's  name  and  authority,  and  in  name  and 
authority  of  the  said  Lords  [or  Lord  Ordinary],  lawfully  Cite 
you,  the  said  A.  B.y  to  appear  personally  at  the  bar  of  the 
Division  of  the  Court  of  Session  [or  Lord  Ordinary], 
upon  day  of  ,  at  o'clock 

noon  [if  he  is  to  produce  books  or  papersy  etCj  mention  it  lierCy 
as  in  the  Interlocutor']^  in  terms  of  said  Interlocutor.  This  I 
do  upon  the  day  of  Eighteen  hundred 

and  years.^ 

A.D. 

(15.)  Intimation  of  Roup  and  Sale  of  Lands  in  a  Banking  and 

Sale. 

I,  A.  D.y  Messenger-at^Arms,  by  virtue  of  an  Interlocutor, 
dated  the  day  of  Eighteen  hundred 

and  years,  pronounced  by  the  Lords  of  Council 

and  Session,  in  the  process  of  Ranking  and  Sale  at  the  instance 
of  A.  B.  [design  /w'm],  against  C.  D.  [design  him\  and  others, 
his  Creditors,  of  which  Interlocutor  the  above  and  the 
preceding  pages  is  a  copy,  do  hereby,  in  her  Majesty's  name 
and  authority,  and  in  name  and  authority  of  the  said  Lords, 
make  due  and  lawful  intimation  that  the  lands  of  £.,  lying  in 
the  Parish  of  F,  and  County  of  JET.,  as  mentioned  in  the  pre- 
fixed copy  of  the  advertisement  of  the  roup  and  sale  thereof, 
are  to  be  exposed  to  sale,  by  way  of  public  roup,  within  the 
Parliament  or  New  Session  House,  Edinburgh,  upon 
the  day  of  next  to  come,  between  the 

1  See  Bankrupt  Act  (1866),  19  and  20  Vict.,  c.  79,  §  159.    No  witneas 
required,  §  175.     The  execution  ^11  be  easily  made  out. 
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hoars  of  two  and  four  o'clock  afternoon,  in  one  lot,  at  the  upset 
price  of  [in  words]j  [if  there  are  several  lota^  state  the  different 
lotSy  and  the  respective  upset  prices'],  put  thereon,  and  that  before 
the  Junior  Lord  Ordinary  for  the  time,  as  mentioned  in  the  said 
advertisement.  This  I  do,  by  delivering  at  the  Office  of  the 
Keeper  of  the  Record  of  Edictal  Citations,  within  the  General 
Register  House,  Edinburgh,  a  copy  of  the  said  advertisement  of 
the  roup  and  sale  of  the  said  lands,  containing  the  yearly  rents 
and  upset  price  put  thereon,  and  time  and  place  of  the  said 
roup  and  sale,  and  a  copy  of  the  said  Interlocutor,  that  all  con- 
cerned may  be  certiorated  thereof,  upon  this  day 
of  Eighteen  hundred  and  years,  before 
and  in  presence  of  J.  3/.,  residenter  in  JE.,  witness  to  the  pre- 
mises. 

§  3.  Intimation  of  Application  for  the  Benefit  of  the  Poors^  Roll 

in  the  Court  of  Session. 

(1.)  Copy  Letter  of  Intimation  by  Post, 

[Place  and  Date.] 
Sir, — I  hereby  give  intimation  to  you,  A.  B.  [design  him], 
that  C.  D.  [design  him  or  her]  is  to  appear  before  the  Minister 
and  Elders  of  the  Parish  of  JEJ.,  within  ,  at  F.y 

upon  the  day  of  ,  at  o'clock 

noon,  for  the  purpose  of  emitting  a  declaration,  in  terms 
of  the  Act  of  Sederunt,  with  a  view  of  his  [or  her]  admbsion  to 
the  Poors'  Roll,  to  enable  him  [or  her]  to  carry  on  a  law-suit  in 
the  Court  of  Session  against  you,  the  said  A.  B. — ^This  intima- 
tion I  make  to  you,  that  you  may  not  pretend  ignorance  of  the 
same. 

A.D.y 
Messenger-at-Arms. 

(2.)   Certificate  of  the  foregoing  Intimation. 

I,  A.  2>.,  Messenger-at-Arms,  certify  that,  of  the  date  hereof, 
I  put  into  the  Post  Office  of  C,  between  the  hours  of 
and  o'clock  noon,  in  the  presence  of  E.  F., 

residing  in  G.,  and  hereto  subscribing,  a  letter  or  notice  ad- 
dressed to  ^.  J5.  [design  Aim],  intimating  that  C.  D.  [design  him] 
is  to  appear  before  the  Minister  and  Elders  of  the  Parish  of  J?., 
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within  ,  at  F.j  upon  the  day  of  , 

at  o'clock  noon^  for  the  purpose  of  emitting 

a  declaration,  in  terms  of  the  Act  of  Sederant,  with  a  view  of 
his  [or  her]  admission  to  the  Poors'  RoU,  to  enable  him  [or  her] 
to  cany  on  a  lawHsuit  in  the  Court  of  Session  against  the  said 
C  D.  [or  in  which  the  said  C.  D.  is  Pursuer]. — ^Witness  my 
handy  at  E.,  this  day  of  Eighteen  hundred 

and  years. 

A.D. 
E.  Ky  Witness. 


CHAPTER   VI. 

WITNESSES    AND    HAVEBS. 

§  1.  Citation  necessary  in  Civil  Causes  before  the 

Supreme  Courts, 

By  the  common  law,  a  witness  who  comes  into  the  Court  at  the 
desire  of  the  adducer  is  said  to  be  ultroneous,  and  is  thereby  dis- 
qualified, as  the  officious  offer  of  his  evidence  is  considered  to 
show  his  partiality.  Although  this  principle  of  the  common 
law  is  altered  by  statute  in  criminal  proceedings,^  and  in  pro- 
ceedings in  the  Sheriff  Courts,'  it  still  holds  in  the  case  of 
witnesses  adduced  to  give  evidence  in  civil  proceedings  depend- 
ing before  the  Supreme  Courts.  A  witness  may,  however,  come 
to  town  by  Mesire  of  the  party,  and  there  receive  his  citation, 
without  objection.' 

§  2.   Warrants  for  Citation  of  Witnesses  and  Havers 

at  Common  Law. 

Witnesses  and  havers  (except  in  the  cases  after  mentioned) 
are  cited  to  appear  by  virtue  of  letters  of  diligence  passing  the 
Signet,  and  signed  by  the  Clerk  of  Court.  The  writ  is  directed 
to  messengers-at-arms,  and  the  will  authorizes  them  to  cite  the 
parties  to  appear  on  a  certain  day,  as  witnesses  or  havers,  before 
the  Court,  or  the  commissioners  of  the  Court,  specified  in  the 
letters.  In  the  event  of  the  witness  not  obeying  the  citation 
80  given,  letters  of  second  diligence  may  be  obtained,  the  will 
of  which  contains  a  warrant  to  messengers  to  charge  Sheriffs 
and  other  judges,  and  also  officers  of  the  law,  to  search  for 

>  9  Geo.  IV.,  c.  29,  §  10.  «  1  and  2  Vict.,  c.  119,  §  24. 

»  Tait  on  Evidence,  379. 
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and  apprehend  such  witnesses,  and  to  commit  them  to  prison 
until  they  find  cantion  to  paj  obedience  to  the  citation  given 
them.  Letters  of  first  and  second  diligence  are  frequently 
granted  in  one  and  the  same  writ;  but  the  second  diligence 
ought  not  to  be  put  in  force  unless  there  is  a  regular  execution 
of  citation  by  a  messenger,  or,  when  the  citation  is  to  appear 
before  a  commissioner  appointed  by  the  Court,  until  a  certificate 
of  the  witness  having  disobeyed  the  first  citation  is  obtained 
from  the  conunissioner ;  and,  in  order  to  obtaining  this,  it 
should  be  made  to  appear  that  sufficient  money  to  convey  the 
witness  to  the  place  where  he  is  to  depone  has  been  tendered  to 
him.  If  the  Court  or  commissioner  be  not  sitting  at  the  time 
when  the  letters  of  second  diligence  are  executed,  the  witness  or 
haver  may  be  put  in  prison  till  he  find  security  to  appear  and 
give  his  evidence  ;  and,  indeed,  this  is  the  course  wldch  ought 
in  all  cases  to  be  followed.  This  part  of  the  proceeding  is 
generally  obviated,  practically,  by  the  party  preferring  to  accom- 
pany the  messenger  to  the  Court  and  give  his  evidence.  In 
practice,  the  messenger,  armed  with  letters  of  first  and  second 
diligence,  commonly  first  serves  the  citation,  and,  having 
waited  till  the  time  has  expired,  and  finding  the  party  has 
not  conformed  to  the  citation,  apprehends  him  and  brings  him 
to  the  Court. 

Diligences  sometimes  contain  a  warrant  to  cite  witnesses 
only,  and  others  are  against  havers  of  writs,  or  perhaps  of 
particular  writings ;  in  which  cases,  the  will  of  the  letters  will 
direct  as  to  making  out  the  citation  as  well  as  the  execution, 
which  must  be  in  terms  of  the  citation  served.  Witnesses  can 
only  be  cited  to  appear  before  the  Court  of  Session  or  their 
commissioner  by  a  messenger-at-arms ;  and  witnesses  are  not 
now  required  in  citing  a  witness  in  any  case,  civil  or  criminal.^ 

§  3.   Warrants  introduced  by  Statute  for  Citation  of 

Witnesses  and  Havers* 

In  citing  witnesses  before  a  commissioner  appointed  by  the 
Court  of  Session  or  a  Lord  Ordinary  (a  mode  of  taking  evi- 
dence much  extended  by  the  Act  13  and  14  Vict.,  c.  36,  §  49), 
the  warrant  of  citation  was  formerly  contained  in  an  extract  of 

1  1  Wm.  IV.,  c.  37,  §  7. 
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the  commission  and  diligence.  It  has  been  enacted  by  13  and 
14  Vict.,  c.  36,  §  25,  that  it  is  now  not  necessary  to  obtain  a 
formal  extract  of  snch  commission  and  diligence,  bnt  ^  a  copy 
of  the  interlocntor  granting  snch  commission  and  diligence,  or 
one  or  other  of  them,  certified  by  the  clerk  to  such  process  or 
proceeding,  or  by  his  assistant,  shall  have  the  same  force,  opera- 
tion, and  effect  as  snch  formal  extract  according  to  the  present 
practice.' 

In  canses  to  be  tried  by  any  Lord  Ordinary  and  a  jnry  (as 
directed  by  the  Act  13  and  14  Vict.,  c.  36),  it  is  enacted  (§  43), 
that  ^  a  copy  of  the  interlocutor  fixing  the  trial,  certified  by  the 
clerk  to  the  process  or  by  his  assistant,  shall  be  sufficient  warrant 
to  any  messenger^t-arms  to  cite  witnesses  and  havers  to  the 
said  trial,  either  for  the  pursuer  or  defender.' 

By  the  statute  6  and  7  Vict.,  c.  82,  provision  is  made  for 
the  examination  of  witnesses  under  commissions  issued  by  the 
Courts  of  law  in  England  or  Ireland,  or  by  the  Courts  of  law 
in  Scotland,  to  be  executed  in  a  part  of  the  realm  subject  to 
different  laws  from  that  in  which  such  commissions  were  issued. 
It  is  thereby  provided  that,  ^  if  any  person,  after  being  served 
with  a  vnritten  notice  to  attend  any  commissioner  or  commission- 
ers appointed  to  execute  any  such  commission  for  the  examin- 
ation of  witnesses  as  aforesaid  (such  notice  being  signed  by  the 
commissioner  or  commissioners,  and  specifying  the  time  and 
place  of  attendance),   shall  refuse  or  fail  to  appear  and  be 
examined  under  such  commission,  such  refusal  or  failure  to 
appear  shall  be  certified  by  such  commissioner  or  commissioners, 
and  it  shall  thereupon  be  competent,  to  or  on  behalf  of  any 
party  suing  out  such   commission,   to  apply   to  any  of  the 
superior  Courts  of  law  in  that   part  of  the  kingdom  within 
which  sach  commission  is  to  be  executed,  or  any  one  of  the 
judges  of  such  Courts,  for  a  rule  or  order  to  compel  the  person 
or  persons  so  refusing  or  failing  as  aforesaid  to  appear  before 
such  commissioner  or  commissioners,  and  to  be  examined  under 
such  commission,  and  it  shall  be  lawful  for  the  Court  or  judge 
to  whom  such  application  shall  be  made  by  rule  or  order  to 
command  the  attendance  and  examination  of  any  person  to  be 
named  or  the  production  of  any  writings  or  documents  to  be 
mentioned,  in  such  mle  or  order.'  ^     If,  upon  such  rule  or  order 

1  6  and  7  Vict.,  c.  82,  §  6. 
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being  served,  the  witness  shall  still  refuse  to  appear  for  examin- 
ation, or  to  produce  the  writings  mentioned,  the  witness  shall, 
if  in  England  or  Ireland,  be  liable  to  the  penalties  incurred  by 
disobedience  to  a  writ  of  subpoena ;  and,  if  such  disobedience 
happen  in  Scotland,  application  may  be  made  to  the  Lord 
Ordinary  on  the  Bills,  who  may,  on  proof  of  the  disobedience, 
direct  the  issue  of  letters  of  second  diligence  against  such 
witness.  In  one  case  the  diligence  was  enforced  under  this 
statute  in  the  following  circumstances : — An  application  was 
made  by  one  of  the  parties  to  a  submission  by  petition  to  the 
Court,  praying  that  their  authority  should  be  interponed  to  an 
interlocutor  of  the  arbiter  appointing  a  commissioner  to  take 
the  deposition  of  havers  in  England  The  competency  of  this 
application  was  objected  to ;  but  the  Court  interponed  that 
authority,  and  granted  warrant  for  letters  of  diligence,  prayed 
for.  This  diligence  was  enforced  in  England,  under  the  above 
statute,  by  Air  Justice  Patteson,  after  hearing  parties  at 
Chambers  {Blaikies  Brothers,  8  July  1851,  XIII.  D.  1307.) 

By  22  Vict.,  c.  20,  a  more  extensive  provision  is  made  to 
compel  the  attendance  of  witnesses  before  a  commissioner  in 
other  parts  of  her  Majesty's  dominions.  This  statute,  §  1,  enacts 
that,  ^  Where  upon  an  application  for  this  purpose  it  is  made  to 
appear  to  any  Court  or  judge  having  authority  under  this  Act 
that  any  Court  or  tribunal  of  competent  jurisdiction  in  her 
Majesty's  dominions  has  duly  authorized,  by  commission,  order, 
or  other  process,  the  obtaining  the  testimony  in  or  in  relation  to 
any  action,  suit,  or  proceeding  pending  in  or  before  such  Court 
or  tribunal  of  any  witness  or  witnesses  out  of  the  jurisdiction 
of  such  Court  or  tribunal,  and  within  the  jurisdiction  of  such 
first-mentioned  Court,  or  of  the  Court  to  which  such  judge 
belongs,  or  of  such  judge,  it  shall  be  lawful  for  such  Court  or 
judge  to  order  the  examination  before  the  person  or  persons 
appointed,  and  in  manner  and  form  directed  by  such  oommis^ 
sion,  order,  or  other  process  as  aforesaid,  of  such  witness  or 
witnesses  accordingly ;  and  it  shall  be  lawful  for  the  said  Court 
or  judge  by  the  same  order,  or  for  such  Court  or  judge,  or  any 
other  judge  having  authority  under  this  Act,  by  any  subsequent 
order,  to  command  the  attendance  of  any  person  to  be  named 
in  such  order  for  the  purpose  of  being  examined,  or  the  produc- 
tion of  any  writings  or  other  documents  to  be  mentioned  in 
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such  order,  and  to  give  all  such  directions  as  to  the  time,  place, 
and  maimer  of  such  examination,  and  all  other  matters  connected 
therewith,  as  may  appear  reasonable  and  just,  and  anj  such 
order  may  be  enforced,  and  any  disobedience  thereof  punished, 
in  like  manner  as  in  case  of  an  order  made  by  such  Court  or 
judge  in  a  cause  depending  in  such  Court  or  before  such  judge/ 
Whether  recourse  is  had  to  the  proceedings  under  the  6 
and  7  Vict.,  c.  82,  or  under  the  20  Vict.,  c.  20,  for  compelling 
the  attendance  of  witnesses  upon  the  commissioner,  it  is  in  both 
cases  provided,  that  every  person  whose  attendance  shall  be  so 
required  or  ordered  shaU  be  entitled  to  the  like  conduct  money, 
and  payment  for  expenses  and  loss  of  time,  as  upon  attendance 
upon  a  trial  (6  and  7  Vict.,  82,  §  7  ;  22  Vict.,  c.  20,  §  3)  ;  and 
the  witness  has  the  like  right  to  refuse  to  answer  questions 
tending  to  criminate  himself,  or  to  answer  any  questions^  or  to 
produce  any  writing*  which  he  would  not  be  compellable  to  do 
at  the  trial.  A  witness  summoned  under  the  Act  6  and  7  Vict., 
c.  20,  is  not  compellable  to  attend  on  more  than  two  consecutive 
days,  to  be  named  in  the  order.' 

In  any  case  pending  before  the  Court  of  Session  or  Ex- 
chequer in  Scotland,  witnesses  in  any  part  of  the  United  King- 
dom may  be  compelled  to  attend  the  Court  to  give  evidence. 
The  means  of  doing  so  is  provided  by  statute  17  and  18  Vict., 
c.  34.  This  Act,  in  §  1,  provides,  *  If  in  any  action  or  suit 
now  or  at  any  time  hereafter  depending  in  any  of  her  Majesty's 
superior  Courts  of  Common  Law  at  Westminster  or  Dublin^ 
or  the  Court  of  Session  or  Exchequer  in  Scotland^  it  shall 
appear  to  the  Court  in  which  such  action  is  pending,  or  if  such 
Court  is  not  sitting,  to  any  judge  of  any  of  the  said  Courts 
respectively,  that  it  is  proper  to  compel  the  personal  attendance 
at  any  trial  of  any  witness  who  may  not  be  within  the  juris- 
diction of  the  Court  in  which  such  action  is  pending,  it  shall  be 
lawful  for  such  Court  or  judge,  if  in  his  or  their  discretion  it 
shidl  so  seem  fit,  to  order  that  a  writ  called  a  writ  of  subpoena  ad 
testificandum  or'  of  subpoena  duces  tecum  or  warrant  of  citation 
shall  issue  in  special  form,  commanding  such  witness  to  attend 
such  trial  wherever  he  shall  be  within  the  United  Kingdom,  and 

1  This  is  only  expreued  in  the  liut-named  statute,  22  Vict.,  c.  20,  but 
it  is  implied  in  the  other. 

«  6  and  7  Vict.,  c.  82,  §  7 ;  22  Vict.,  c.  20,  §  4.  »  §  7. 
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the  service  of  any  such  writ  or  process  in  any  part  of  the  United 
Kingdom  shall  be  as  valid  and  effectual  to  all  intents  and 
purposes  as  if  the  same  had  been  served  within  the  jurisdiction 
of  the  Court  from  which  it  issues.'  ^  Although  not  explicitly 
stated,  it  might  be  inferred  (and  it  would  certainly  be  the  safe 
practice  to  follow)  that  the  citation  should  be  served  in  Eng* 
land  or  Ireland  by  a  messenger-at-arms.  *  Every  such  writ 
shall  have  at  foot  thereof  a  statement  or  notice  that  the  same  is 
issued  by  the  special  order  of  the  Court  or  judge,  as  the  case 
may  be ;  and  no  such  writ  shall  issue  without  such  special 
order.'^  A  witness  making  default  after  such  notice  may,  upon 
certificate  to  that  effect  being  transmitted  under  the  seal  of  the 
Court  here,  be  punished  by  the  Supreme  Court  in  his  own 
country,  in  the  same  way  as  if  he  had  disobeyed  the  summons 
of  that  Court.  But  he  shall  not  be  punished  unless  it  be  made 
to  appear  that  sufficient  money  has  been  tendered  to  pay  ex- 
penses. Although  this  Act  was  passed  to  remedy  the  incon- 
venience in  some  cases  of  taking  evidence  on  commission,  it  is 
not  to  affect  the  power  of  the  Court  to  issue  a  commission,  if, 
notwithstanding  the  Act,  they  think  fit  to  do  so.' 

It  has  been  held  that,  under  this  statute,  the  Lords  Ordi- 
nary may  issue  warrants  of  citation  of  witnesses  resident  beyond 
the  jurisdiction  of  the  Court,  during  the  sitting  of  the  Court  as 
well  as  during  vacation.* 

The  neglect  or  disobedience  of  a  witness  to  appear  when 
cited,  is  a  contempt  of  Court,  the  punishment  of  which  is,  of 
course,  entirely  in  the  discretion  of  the  Court.^ 

It  is,  as  a  general  rule,  improper  in  a  civil  cause  to  precog- 
nosce  a  witness  after  citation.  But  an  objection  on  this  ground 
to  the  admissibility  of  the  witness  was  repelled,  in  a  case  where 
the  citation  had  fallen,  and  a  new  citation,  under  which  the 
witness  appeared,  had  been  given.* 

1  17  and  18  Vict.,  c.  34,  §  1.  •  Ibid,  §  2.  ^  jbid,  §§  3,  4,  6. 

*  Smyth  and  Others  v.  Hall  and  Others,  11  Jtine  1856,  XYIIL  D.  1002. 

*  See  for  instance  Hutchinson,  in  causa  Donald  v.  Hart,  17  Jan.  1845, 
VII.  D.  273,  No.  49. 

«  Hinshaw  v.  Hinshaw,  12  Dec.  1846.    No.  41. 
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§  4.  Citation  of  Jurors. 

In  jury  trials  before  the  Court  of  Session,  the  individuals  to 
serve  on  the  jury  are  returned  by  the  Sheriff,  when  required,  by 
a  precept  signed  by  one  of  the  clerks  of  Court.  The  citation 
to  appear  at  the  trial  is  given  to  the  juror  by  a  messenger  or 
other  officer  of  the  law,  in  virtue  of  letters  of  diligence  containing 
a  warrant  to  that  effect ;  and  the  Court  may  compel  their  attend- 
ance by  a  fine  of  not  less  than  L.2  nor  more  than  L.5.^  By 
the  Act  13  and  14  Vict.,  c.  36,  the  Lord  Ordinary  in  the  cause 
may  preside  at  the  trial  of  any  issue,  when  such  trial  shall  take 
place  during  the  sitting  of  the  Court ;  and  all  the  powers  and 
duties  in  regard  to  the  summoning  of  juries  for  the  trial  of 
issues  in  civil  causes  exercised  by  the  Court,  or  by  the  then 
clerks  in  jury  causes,  may  be  competently  exercised  by  any 
Lord  Ordinary  or  by  any  clerk  of  Session  officiating  either  in 
the  Inner  or  Outer  House.^ 

It  is  sufficient  for  the  citation  of  any  juror  in  any  cause  or 
legal  proceeding,  that  such  citation  shall  be  given  by  any  officer 
of  the  law  duly  authorized,  without  witnesses ;  and  it  is  provided 
by  11  George  IV.,  and  1  WiU.  IV.,  c.  37,  §  7,  <  That  the  oath 
of  such  officer  in  support  of  the  execution  shall  be  held  and 
received  as  sufficient  evidence  of  such  citation,  when  the  same 
shall  be  questioned  in  a  Court  of  law.  In  practice,  jurors  are 
usually  cited  by  Sheriff  officers. 

1  66  Geo.  III.,  c.  42  ;  6  Geo.  IV.,  c.  22. 
>  13  and  14  Vict.,  c.  86. 


CHAPTER    VII. 

FOBHS  OF  CITATION  TO  WITNESSES  AND  HAVERS. 

(1.)   Citation  to  a  Witness, 

I,  A.  D.J  Messenger-at-Arms,  by  virtue  of  an  Interlocutor, 
dated  the  day  of  Eighteen  hundred 

and  years,  pronounced  by  Lord  , 

Ordinary,  in  the  action  raised  at  the  instance  of  A.  B.  \design 
him]y  Pursuer,  against  C.  D,  [design  Atm],  Defender,  in  her 
Majesty's  name  and  authority,  lawfully  Summon,  Warn,  and 
Charge  you,  E,  F.  [desiffn  Atm],  to  compear  before  the  said  Lord 
Ordinary  [or  before  /.  K,y  Esquire,  Advocate,  Conmiissioner 
appointed  by  said  Interlocutor,  as  in  the  Interlocutor],  and  that 
within  [insert  place],  upon  the  day 

of  ,  at  o'clock  noon,  with  con- 

tinuation of  days,  to  answer  at  the  instance  of  the  said  Pursuer 
[or  Defender]  ;  That  is  to  say,  to  bear  leal  and  soothfast  wit- 
nessing, and  give  and  declare  your  oath  of  verity,  in  so  far  as 
you  know  or  shall  be  interrogated,  respecting  the  points  and 
articles  admitted  to  probation,  with  certification  as  effeirs.  This 
I  do  upon  the  day  of  Eighteen  hun- 

dred and  years.  A.  D. 

(2.)   Citation  to  a  Haver, 

I,  A.  jD.,  Messenger-at-Arms,  by  virtue  of  an  Interlocutor, 
dated  the  day  of  Eighteen  hundred 

and  years,  pronounced  by  Lord  ,  Or- 

dinary, in  the  action  raised  at  the  instance  oi  A.B.  [design  Atm], 
Pursuer,  against  C  D,  [desujn  Aim],  Defender,  in  her  Majesty's 
name  and  authority,  lawfully  Summon,  Warn,  and  Charge  you, 
E,  F.  [design  Aim],  to  compear  before  /.  K,,  Esquire,  Advocate, 
Commissioner     appointed  by  said  Interlocutor,  and  that  within 
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linsert  place],  upon  the  day  of 

,  at  o'clock  noon,  with  conti- 

nuation of  days,  to  answer  at  the  instance  of  the  said  Pursuer 
[or  Defender] ;  That  is  to  say,  to  bring  with  you,  exhibit  and 
produce  before  the  said  Commissioner  ,  upon  oath,  all  such 
writings  and  documents  as  you  may  have  in  your  hands,  cus- 
tody, or  keeping,  which  you  may  be  required  so  to  exhibit  and 
produce,  in  evidence  of  any  of  the  matters  at  issue,  and  to  de- 
clare where  and  in  whose  hands,  custody,  or  keeping  all  or  any 
of  said  writings  and  documents  are  or  may  be  [if  a  specifica- 
tion of  writings  is  served,  say  particularly  what  is  contained  in 
the  specification  hereto  prefiaed\  and  that  at  your  highest 
peril ;  with  certification  as  effeire.     This  I  do  upon  the 

day  of  Eighteen  hundred  and 

years.  A.  D. 

(3.)  Execution  against  Witnesses  and  Havers. 

Upon  the  day  of  Eighteen  hundred 

and  years,  by  virtue  of  an  Interlocutor,  dated  the 

day  of  and  year  aforesaid,  pronounced 

by  Lord  ,  Ordinary,  in  the  action  raised  at  the 

instance  of  A,  B.  [design  Atm],  Pursuer,  against  (7.  D.  [design 
Atm],  Defender,  I,  A,  i>.,  Messenger-at-Arms,  passed,  and  in 
her  Majesty's  name  and  authority,  lawfully  Summoned,  Warned, 
and  Charged  each  of  E.  F.  [design  Aim],  H.  G.  [design  Am], 
and  H.  L  [design  Aim],  as  witnesses  and  havers,  to  compear  be- 
fore /.  K.,  Esquire,  Advocate,  Commissioner  appointed  by  said 
Interlocutor,  and  that  within  [insert  place],  upon 
the  day  of  ,  at  o'clock 

noon,  with  continuation  of  days,  to  answer  at  the  instance  of  the 
said  Pursuer  [or  Defender]  ;  That  is  to  say,  to  bear  leal  and 
soothfast  witnessing,  and  give  and  declare  their  oath  of  verity, 
in  so  far  as  they  knew,  or  shall  be  interrogated,  respecting  the 
points  and  articles  admitted  to  probation :  As  also,  to  bring 
with  them,  exhibit  and  produce  before  the  said  Commissioner 
upon  oath,  all  such  writings  and  documents  that  they  may 
have  in  their  hands,  custody,  and  keeping,  which  they  may  be 
required  so  to  exhibit  and  produce,  in  evidence  of  any  of  the 
matters  at  issue,  and  to  declare  where  and  in  whose  hands, 
custody,  or  keeping  all  or  any  of  said  writings  and  documents 
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are  or  may  be,  and  that  at  their  highest  peril ;  with  certification 
as  effeirs.  A  specification  of  the  writings  required  to  be  pro- 
duced, having  a  just  copy  of  citation  to  the  effect  foresaid  sub- 
joinedy  I  delivered  to  the  said  JE7.  F.  personally ;  tlie  like  specifica- 
tion and  copy  of  citation  I  left  for  the  said  H.  &.,  within  his 
dwelling-place  in  F.  Street,  E. ;  and  the  like  specification  and 
copy  of  citation  I  left  for  the  said  H,  /.,  within  his  dwelling-place 
in  N.  Street,  £.,  with  their  respective  servants,  to  be  given  to 
them  severally,  because  I  could  not  find  themselves  personally ; 
which  copies  of  citation  were  signed  by  me,  did  bear  the  date 
hereof,  and  contained  the  date  of  said  Interlocutor. 

A.D. 

(4.)   Citation  to  a  Witness  and  Haver  for  Jury  Court. 

I,  A.  />.,  Messenger-at-Arms,  by  virtue  of  Letters  of  Dili- 
gence, dated  ,  and  Signeted  the  day  of 

Eighteen  hundred  and  years,  issued 

\or  by  virtue  of  an  Interlocutor,  dated  the  day  of 

Eighteen  hundred  and  years,  pro- 

nounced by  ]  in  the  action  raised  at  the  instance 

of  A.  B.  [design  Aim],  Pursuer,  against  C  D,  [design  AtVn], 
Defender,  in  her  Majesty's  name  and  authority,  lawfully  Sum- 
mon, Warn,  and  Charge  you,  /•  M.  [design  Aim],  as  a  Witness 
and  Haver,    to   compear  before  the  Lord   President  of   the 

Division  of  the  Court  of  Session  [or  before  the 
said  Lord  Ordinary],  and  that  within  the  Court-room  of  the 

,  in  the  Parliament  Square,  Edinburgh,  upon 

the  day  of  ,  at  Ten 

o'clock  Forenoon,  with  continuation  of  days,  to  answer  at  the 
instance  of  the  said  Pursuer  [or  Defender] ;  That  is  to  sat, 
to  bear  honest  and  true  testimony,  upon  oath,  in  so  far  as  you 
know  or  shall  be  inquired  at,  regarding  the  matters  to  be  then 
and  there  tried  :  As  ALSO,  to  bring  with  you,  exhibit  and  pro- 
duce, before  the  said  Court,  upon  oath,  all  such  writings  as  you 
may  have  in  your  hands,  custody,  or  keeping,  which  you  may 
be  required  so  to  exhibit  and  produce,  in  evidence  of  any  of  the 
matters  aforesaid,  and  that  at  your  highest  peril ;  with  certification 
at  effeirs. — ^This  I  do  upon  the  day  of 

Eighteen  hundred  and  years.  A.  D. 
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(5.)  Execution  against  Witnesses  and  Havers^  Jury  Court. 

Upon  the  and  days  of 

Eighteen  hundred  and  years,  by  virtue  of  Letters 

of  Diligence,  dated  and  signeted  the 

day  of  and  year  aforesaid,  issued  [or  by  virtue  of 

an  Interlocutor,  dated  the  day  of  and 

year  aforesaid,  pronounced  by  ],  in  the  action 

raised  at  the  instance  of  A.  B.  [design  Aim],  Pursuer,  against 
(7.  D.  [design  Aim],  Defender,  I,  A,  Z>.,  Messenger-at-Arms, 
passed,  and  in  her  Majesty's  name  and  authority,  lawfully  Sum- 
moned, Warned,  and  Charged  each  of  [here  take  in  the  names 
and  designations  of  the  persons  eited^  to  compear  before  the 
Lord  President  of  the  Division  of  the  Court  of  Ses- 

sion [or  before  the  said  Lord  Ordinary],  and  that  within  the 
Court-room  of  the  ,  in  the  Parliament  Square, 

Edinburgh,  upon  the  day  of  , 

at  Ten  o'clock  Forenoon,  with  continuation  of  days,  to  answer  at 
the  instance  of  the  said  Pursuer  [or  Defender] ;  That  is  to 
SAT,  to  bear  honest  and  true  testimony,  upon  oath,  in  so  far  as 
they  know  or  shall  be  inquired  at,  regarding  the  matters  to  be 
then  and  there  tried :  As  also,  to  bring  with  them,  exhibit  and 
produce  before  the  said  Court,  upon  oath,  all  such  writings  as 
they  may  have  in  their  hands,  custody,  or  keeping,  which  they 
may  be  required  so  to  exhibit  and  produce  in  evidence  of  any  of 
the  matters  aforesaid,  and  that  at  their  highest  perils  with  certi- 
fication as  effeirs.  A  just  copy  of  citation,  to  the  effect  fore- 
said, I  delivered  to  each  of  the  said  /.  M.  and  L.  N.  personally, 
and  that  upon  the  first  date  hereof ;  and  the  like  copy  of  citation 
I  left  for  each  of  the  said  B,  P.  and  F,  T,  within  their  respective 
dwelling-places  in  K,y  with  servants,  to  be  given  to  them  seve- 
rally, because  I  could  not  find  themselves  personally,  and  that 
upon  the  second  and  last  date  hereof ;  which  copies  of  citation 
were  signed  by  me,  did  bear  the  dates  hereof  respectively,  and 
contained  the  date  and  date  of  signeting  of  said  Letters  of 
Diligence  [or  the  date  of  said  Interlocutor]. 


CHAPTER    VIII. 

LETTEB8  Or  SUPPLEMENT  AND  THEIB  STATUTORY 

SUBSTITUTES. 

§  1.  For  citing  a  Defender  out  of  the  Jurisdiction  to  the 

Inferior  Courts, 

When  a  defender  is  within  Scotland,  bat  cannot  be  cited  within 
the  territory  of  the  Inferior  Court  where  an  action  is  brought, 
the  only  warrant  formerly  competent  for  citing  him  was  ob- 
tained by  applying  to  the  Court  of  Session,  whose  jurisdiction 
extends  over  the  whole  of  Scotland,  for  letters  of  supplement ; 
which  are  granted  of  course,^  and  which  contain  a  warrant  to 
cite  the  defender  to  appear  before  the  judge  of  the  territory. 

By  1  and  2  Vict.,  c.  119,  §  24,  on  the  preamble  that  ^it  is 
expedient  to  authorize  citations  to  Sheriff  Courts  of  persons  in 
Scotland,  without  the  necessity  of  having  recourse  to  letters  of 
supplement  from  the  Court  of  Session,'  it  is  enacted,  that  Mt 
shall  be  competent  to  cite  all  persons  within  Scotland  as  parties 
in  any  civil  or  criminal  action  or  proceeding  in  any  Sheriff 
Court,  who  may  be  amenable  to  the  jurisdiction  of  such  Court 
in  respect  of  such  action  or  proceeding,  by  the  warrant  of  such 
Sheriff  Court ;  and  it  shall  also  be  competent  to  cite  witnesses 
and  havers  within  Scotland  in  any  civil  or  criminal  action  or 
proceeding  in  any  such  Courts  by  the  warrant  of  such  Courts ; 
and  all  such  warrants  shall  have  the  same  force  and  effect  in 
any  other  Sheriffdom  as  in  that  in  which  they  were  originally 
issued,  the  same  being  first  endorsed  by  the  Sheriff  Clerk  of 
such  other  Sheriffdom,  who  is  hereby  required  to  make  and  date 
such  indorsation,  and  such  citation  duly  made  shall  be  due  and 
regular  citation.'     The  inductee  are  the  same  as  those  on  which 

1  Ersk.  Pr.  1,  2,  11. 
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a  person  within  the  county  may  be  cited.^  It  is,  however,  pro- 
vided  that  nothing  contained  in  the  statute  ^  shall  affect  the  com- 
petency of  applying  for  and  obtaining  letters  of  supplement  in 
common  form  for  the  purpose  of  citing  such  parties,  witnesses, 
or  havers.' 

This  statute  has  superseded  the  ordinary  use  of  letters  of 
supplement,  although  by  the  last  clause  it  still  leaves  it  com- 
petent to  pursue  the  former  practice.  Letters  of  supplement 
still,  however,  appear  necessary  where  parties  f  urth  of  the  king- 
dom, not  being  principal  defenders,  have  to  be  cited  to  the 
Sheriff  Court ;  and  such  letters  must  contain  warrant  to  cite  the 
defenders  at  the  Office  of  the  Keeper  of  Edictal  Citations  in 
Edinburgh,  on  the  indudce  of  twenty-one  days. 

The  above  forms  necessary  for  citing  die  defender  to  the 
forum^  when  the  action  is  properly  brought,  cannot  be  made 
use  of  to  evade  the  necessity  of  resorting  to  that  proper /on/m. 
A  principal  defender,  therefore,  in  a  personal  action,  even 
though  bound  conjunctly  with  others,  could  not  be  cited  by 
letters  of  supplement ;  and,  consequently,  cannot  now  be  cited 
to  the  Sheriff  Court  by  the  forms  of  the  Act  which  supersedes 
them.  In  the  case  of  persons  residing  in  different  counties 
being  bound  conjunctly,  the  action  must  be  raised  in  the  Court 
of  Session,  where  it  will  be  competent  although  the  claim  be 
under  L.25.^  Thus  the  representatives  of  a  principal  defender 
who  has  died,  cannot  be  cited  on  letters  of  supplement  to  appear 
as  parties  in  an  ordinary  action  depending  before  a  judge  within 
whose  jurisdiction  they  do  not  reside.^  It  has,  however,  been 
held,  in  a  case  where  the  managing  trustee  of  a  party  deceased 
resided  in  the  county  where  the  heritable  property  was  situate, 
in  which  the  deceased  had  carried  on  a  manufacturmg  business, 
that  the  remaining  trustees,  although  not  in  the  same  county, 
might  be  cited  by  letters  of  supplement.^ 

Witnesses  out  of  the  jurisdiction  of  the  Sheriff  were  formerly 

^  Nothing  18  said  of  the  tndttdss  in  the  Act ;  but  this  was  the  case  with 
persona  within  Scotland  cited  to  the  Sheriff  Court  under  letters  of  supple- 
m^it.    See  Jur.  Styles,  yoI.  iii.,  p.  275. 

«  1  and  2  Vict.,  c.  119,  §  24. 

»  Paterson  v.  Mackenzie,  3  Feb.  1844,  XVI.  Jurist  278 ;  St.  1672,  c.  16, 
§16. 

*  Shand'a  Practice,  p.  9,  and  casea  there  mentioned. 

»  Black,  18  Dec.  1827,  VL  S.  261. 
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cited  to  his  Court  by  letters  of  supplement ;  but  the  necessity 
of  this  proceeding  is  superseded  by  statute,  as  will  be  hereafter 
seen. 

The  terms  of  §  22  of  the  Court  of  Session  Act,  13  and  14 
Vict.,  c.  36,^  are  so  general,  as  to  have  raised  a  doubt  with  some 
persons,  as  to  whether  they  apply  to  citations  in  the  Sheriff 
Court  of  the  minor's  tutors  and  curators  at  the  market-cross  of 
the  county  town  or  head  burgh  of  the  shire  of  his  residence ; 
and  some  practitioners, /or  greater  care^  besides  having  them 
cited  in  such  cases  by  a  Sheriff  officer  at  the  county  town,  have 
raised  letters  of  supplement  for  the  purpose  of  having  them 
cited  at  the  Edictal  Citation  Office.  There  is  no  doubt  that 
such  a  practice  was  never  contemplated  by  this  section  of  that 
Act,  which  applies  only  to  proceedings  before  the  Court  of 
Session,  and  which  can  never  have  been  meant  so  unnecessarily 
to  increase  the  expense  of  a  simple  Sheriff  Court  proceeding. 
By  the  approved  and  almost  universal  practice,  tutors  and  cura- 
tors of  minors  in  Sheriff  Court  summonses  are  still  served  at 
the  market-cross  in  the  county  town,  and  no  attention  is  paid  to 
the  above  [section  of  the  Act  13  and  14  Vict.,  c.  36,  in  this 
matter. 

When  a  summons  is  served  by  virtue  of  letters  of  supple- 
ment, it  is  generally  necessary,  just  as  in  the  case  of  a  sum- 
mons served  without  their  intervention,  that  a  full  copy  should 
be  left ;  one  copy  being  sufficient  for  all  the  defenders,  pro- 
vided it  bear  on  its  face  that  it  is  delivered  for  each  and  all  of 
such  persons.*  This  is  required  in  conformity  with  the  Act  of 
Sederunt  1623.'  But  it  must  be  observed,  that  there  is  no  Act 
requiring  service  of  a  fidl  copy  of  the  letters  of  supplement ; 
and  it  is  quite  sufficient  for  the  messenger,  unless  otherwise 
directed  in  his  warrant,^  to  describe  them  in  the  citation  an- 
nexed to  the  service  copy  of  the  summons. 

*  See  p.  81,  supra.  *  Supra,  p.  81.  •  Supra,  j>.  49. 

*  In  the  '  Juridical  Styles,'  vol.  iii.,  p.  276,  the  form  for  the  *  Will  of  a 
Supplement  when  the  defender  is  furth  of  Scotland '  directs  service  to  be 
made  *  by  delivery  of  a  copy  hereof,  and  of  thejsaid  summons,''  at  the  office, 
etc. ;  and  this  style  is  much  employed.  Of  course,  if  such  a  direction 
is  given  in  his  warrant,  the  messenger  must  act  accordingly ;  but  such  a 
direction  is  superfluous.  The  remarks  in  the  note  on  p.  76  will  apply  here, 
and  to  some  practical  purpose ;  as  the  unnecessary  jcopy  of  the  letters  is 
simply  so  much  unnecessary  expense. 
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§  2.  Letters  of  Supplement  far  intimating  an  Assignation 
against  Persons  furth  of  Scotland. 

In  order  to  complete  an  assignation,  it  is  necessary  it  should 
be  intimated  to  the  debtor  in  the  bond,  or  other  right  assigned. 
The  most  convenient  evidence  that  this  has  been  done,  is  an 
indorsation  tmder  the  hand  of  the  debtor  upon  the  assignation, 
certifying  that  it  has  been  intimated  to  him.  If,  however,  there 
be  any  diffictdty  in  obtaining  this,  some  formal  method  of  certi- 
ficate mnst  be  adopted.  This  may  be  done  by  reading  over  to 
the  debtor  the  obligation  assigned,  and  the  assignation,  in  pre- 
sence of  a  notaiy  public  and  witnesses,  or  leaving  a  schedule  at 
the  debtor^s  dwelling-house,  and  drawing  up  a  notarial  instru- 
ment setting  forth  the  res  gestce.  If  the  party  debtor  be,  how- 
ever, furth  of  Scotland,  the  assistance  of  a  messenger-at-arms 
is  indispensable.  In  this  case,  a  warrant  for  the  formal  intimar- 
tion  must  be  obtained  by  letters  of  supplement,  and  must  be 
executed  by  a  messenger-at-arms.^  These  letters  are  applied 
for  by  bill  in  common  form ;  and  the  will  directs  the  messenger 
to  proceed,  with  a  notary  and  witnesses,  to  the  Office  of  the 
Keeper  of  the  Record  of  Edictal  Citations,  and  there  duly 
and  lawfully  intimate  the  assignation'  at  the  said  office.  He 
is  then  to  protest  that  the  debtor  make  not  payment  to  any 
other,  under  certification  of  being  liable  in  repetition,  etc. ; 
and  then,  as  procurator  for  the  complainer,  he  is  appointed  to 
take  instniments  in  the  hands  of  the  notary  on  the  premises. 
The  messenger  may  be  accompanied  by  a  procurator  for  the 
cedent,  who  takes  instruments  in  the  hands  of  the  notary ;  but 
this  is  unnecessary,  as  the  messenger  is  usually  the  procurator 
appointed  by  the  letters. 

§  3.  Supplements  of  Inferior  Courts  other  than  the 

Sheriff  Court. 

As  it  is  only  in  proceedings  in  the  Sheriff  Court  that  letters 
of  supplement  for  citing  persons  without  the  county,  but  within 

1  M<mt»ih  V.  Murray,  18  July  1677,  M.  8685,  II.  BeU  18. 

'  The  style  adopted  in  the  Juridical  Styles  is  to  intimate  the  aang- 
nation  ^by  deUyering  a  copy  thereof,  and  of  these  letters,  at  the  said 
office.'    Of  coone,  if  this  direction  is  contained  in  the  will,  the  measenger 
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Scotland,  are  dispensed  with  by  the  statute  1  and  2  "Victi  c. 
119,  §  24,  letters  of  supplement  are  still  required  to  cite  before 
other  Inferior  Courts,  parties  residing  without  their  jurisdiction* 
Thus,  for  the  serrice  o^-  Arpetiticsa  :aiid  compldnt  under  the 
Game  Acts  (2  and  8  Will.  IT.,  c  68)  on  a  party  resident  with- 
out the  jurisdiction  of  the  justices  before  whom  the  complaint  is 
brought^  letters  of  supplement .  arie  required;  also  .for  intimat* 
ing  deliverances  of  the  Dean  of  Quild  or  other  Inferior  Courts ; 
but  no  difficulty  can  arise  in  making  out  the  citation  and  exe- 
cutions from  the  above  forms.  Where  defenders  or  parties  are 
f  urth  of  Scotland,  they  must  be  cited  at  the  Office  of  Edictal 
Citations,  for  which  the  letters  of  supplement  must  contain  a 
proper  warrant. 

The  style  of  the  wills  of  letters  of  supplement  is  somewhat 
varied  in  practice.  The  forms  annesiied  to  this  chapter  appear 
consonant  to  approved  procedure. 

§  4.  Letters  of  Supplement  formerly  used  for  Intimatian  and 
Requisition  of  Payment  of  a  Heritable  Bond. 

A  third  kind  of  letters  of  supplement  formerly  employed  was 
the  following : — 

When  a  debtor  in  a  bond  and  disposition  in  security,  in  the 
form  in  use  prior  to  the  passing  of  the  Heritable  Securities 
Act,^  dies,  and  it  is  wished  to  make  intimation  and  requisition  of 
payment  and  of  protest  as  to  a  sale  to  the  heir  of  the  granter, 
who  is  furth  of  Scotland,  it  is  necessary,  in  the  event  of  there 
being  no  provision  in  the  deed  itself  for  making  such  intima- 
tion, to  obtain  letters  of  supplement  from  the  Court  of  Session, 
authorizing  such  intimation.  These  letters  are  addressed  to 
messengers-at-arms,  by  whom  they  are  executed  at  the  Office 
of  the  Keeper  of  the  Record  of  Edictal  Citations,  in  presence 
of  the  creditor's  procurator,  a  notary  public,  and  two  witnesses. 
The  creditor's  procurator  generally  concurs  with  the  messenger 
in  taking  instruments  in  the  hands  of  the  notary ;  but  this  is 
unnecessary,  as  the  messenger  is  the  procurator  appointed  by 

must  execute  it  aocordingly.    The  approyed  practice,  however,  is  to  narrate 
the  assigiiatioB  folly  in  the  letters  of  sapplement,  and  to  leave  only  a  copy 
of  the  latter  at  the  office. 
1 10  and  11  Yict.,  c.  60. 
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tbe  letters.^  When  the  person  upon  whom  the  requisition  is  to 
be  made  is  a  minor,  his  tutors  and  curators  must  be  made 
parties ;  and  when  the  minor  is  f  nrth  of  the  kingdom,  the  letters 
of  supplement  will  authorize  this.  Formerly,  intimation  and 
requisition  was  made  to  them  at  the  market-cross  of  the  head 
burgh  of  the  minor's  residence.  Now,  however,  as  in  every 
other  case  of  citation  of  tutors  and  curators  under  signet  letters, 
this  must  be  done  at  the  Office  of  the  Keeper  of  the  Record  of 
Edictal  Citations.'  The  messenger  will,  of  course,  in  preparing 
his  schedule  of  intimation,  etc.,  and  execution  thereof,  follow 
closely  the  style  of  the  letters  of  supplement.  If,  again,  the 
creditor  in  the  bond  dies,  and  his  heirs  are  f  urth  of  the  king- 
dom, and  the  debtor  wishes  to  pay  the  sum  contained  in  the 
bond,  and  there  is  no  provision  in  the  bond  and  disposition  in 
security  for  intimation  to  such  heirs,  intimatton  that  the  debtor 
wishes  to  pay  up  his  debt,  and  failing  its  being  received,  that 
it  will  be  consigned  in  bank,  can  only  be  made  by  letters  of 
supplement  and  by  a  messenger,  in  a  similar  manner  to  that 
above  mentioned. 

§  5.  Change  made  by  Act  10  and  11  VtcLf  c.  50. 

By  this  Act,  §  1,  it  is  declared  lawful  to  grant  a  bond  and 
disposition  in  security,  in  the  short  form  annexed  to  the  statute, 
from  and  after  the  30th  Sept.  1847.  By  §  3  it  is  enacted,  that 
the  clauses  ia  a  bond  and  disposition  in  securiJy  in  the  said 
form,  reserving  right  of  redemption,  and  obliging  the  granter  to 
pay  the  expenses  of  assigning  or  discharging  the  security,  and, 
on  default  in  payment,  granting  power  of  sale,  shall  be  as  valid 
and  effectual  as  if  it  bad  been  specially  provided  in  the  bond 
that  the  lands,  etc.,  should  be  redeemable  by  the  granter,  his  heirs. 
and  successors,  from  the  grantee  and  his  heirs  and  successors,  at 
the  term  and  place  of  payment,  or  at  any  term  of  Whitsunday 
and  Martinmas  thereafter,  ^  upon  premonition  of  three  months, 
to  be  made  by  the  granter  or  his  foresaids  to  the  grantee  or  his 
foresaids  personally  or  at  their  dwelling-places  if  within  Scot- 
land, and  if  f  urth  thereof  at  the  time,  then  at  the  Office  of  the 
Keeper  of  the  Record  of  Edictal  Citations,  within  the  General 
Register  House,  Edinburgh,  in  presence  of  a  notary  public  and 
1  Ross's  Lectures,  II.  p.  359.  '  13  and  14  Vict.,  c.  36,  §  22. 
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witnesses/  and  that  by  payment  to  them  of  the  principal  sum 
in  the  bond  and  disposition  in  security,  interest,  liquidated 
expenses,  and  termly  failures  corresponding  thereto,  if  incurred, 
and  in  case  of  their  absence  or  refusal  to  receive  the  same,  by 
consignation  thereof  in  one  or  other  of  the  Incorporated  or 
Chartered  Banks.  And,  as  if  it  had  been  further  provided  in 
the  bond,  that  if  the  granter  or  his  foresaids  should  fail  to  pay 
the  sums  due  by  the  personal  obligation  in  the  bond  within  three 
months  after  a  demand  of  payment  made  to  the  granter  or  his 
foresaids  ^  personally  or  at  their  dwelling-places  if  within 
Scotland,  or  if  furth  thereof,  at  the  Office  of  the  Keeper  of  the 
Becord  of  Edictal  Citations  above  mentioned,  by  a  notary  public 
and  witnesses,'  then,  and  in  that  case,  it  should  be  lawful  to  the 
granter  or  his  foresaids,  immediately  after  the  expiration  of 
three  months,  and  without  any  other  intimation  or  process  of 
law,  to  sell  and  dispose  of  the  said  lands  and  others  by  public 
roup  at  Edinburgh  or  Glasgow,  or  at  the  head  burgh  of  the 
county  within  which  the  lands  and  others,  or  the  diief  part 
thereof,  are  situated,  or  at  the  nearest  burgh  or  town  sending  or 
contributing  to  send  a  member  to  Parliament  which  shall  be 
nearest  to  such  lands  or  the  chief  part  thereof,  on  previous 
advertisement,  all  as  particularly  set  forth  in  the  statute.^ 

The  letters  of  supplement,  therefore,  in  the  case  now  under 
consideration,  and  their  service  by  a  messenger-at-arms,  are 
dispensed  with ;  and  the  intimations,  etc.,  in  all  the  cases  men- 
tioned in  the  last-named  statute  are  made  by  the  creditor's 
procurator  in  the  presence  of  a  notary  public  and  witnesses, 
who,  along  with  tlie  procurator,  subscribe  the  schedule  left  at 
the  office,  the  procurator  subscribing  each  page,  and  the  notaiy 
and  witnesses  the  last  only.  A  notarial  instrument  is  then 
drawn  up  in  common  form  on  a  5s.  stamp.^ 

*  10  and  11  Vict.,  c.  60,  §  3. 

'  Letters  of  Bupplement  in  siicli  a  case  are,  of  course,  competent,  and 
are  occasionally  used  by  dmnsy  practitioners.  The  author  has  even  seen  a 
specimen  of  letters  of  supplement  (for  the  purpose  of  intimation  to  the  heir 
of  the  granter  of  a  heritable  bond  in  ^e  modem  form),  which,  besides 
narrating  the  bond,  narrated  at  length  the  Sd  section  of  the  Act  10  and  11 
Vict.,  c.  50, — ^the  very  section  intended  to  abolish  the  necessity  of  this 
proceeding. 


CHAPTER  IX. 

FOBMS  APPLICABLE  TO  THE  PRECEDING  CHAPTER. 

(1.)   Will  of  a  Supplement  to  a  Sheriffs  Precept^  when  the 

Defender  is  furth  of  Scotland. 

Our  Will  is  Herefore,  and  we  charge  you.  That  on  sight 
hereof  ye  pass,  and  in  our  name  and  authority  (in  supplement  of 
the  foresaid  Precept),  Summon,  Warn,  and  Charge  the  said 
A.  B.J  by  delivery  of  a  copy  of  said  Summons  at  the  Office  of 
the  Keeper  of  the  Record  of  Edictal  Citations  at  Edinburgh, 
to  compear  in  the  Court-house  of  the  said  Sheriff  at  G.j  upon 
the  Twenty-first  day  next  after  the  date  of  your  citation,  in  the 
hour  of  cause,  with  continuation  of  days,  to  answer  in  the  pre- 
mises, with  certification  in  case  of  failure  of  being  held  as  con*- 
fessed. 

AccoRDiNO  TO  Justice,  &c. 

(2.)  Citation  on  Letters  of  Supplement  edictally  of  a  Sheriff* s 

Summons. 

I,  A.  i>.,  Messenger-at-Arms,  by  yirtue  of  Letters  of  Sup- 
plement of  the  Sheriff  of  the  County  of  H.^  his  Summons  [of 

],  of  which  Summons  the  above  and  the 
preceding  pages  are  a  f  uU  double  to  the  will  [if  a  copy  of  the 
Letters  of  Supplement  is  served,  say,  and  the  thereto  prefixed 
pages  contain  a  full  double  of  said  Letters  to  the  will], 
which  letters  are  dated  and  signeted  the 

day  of  Eighteen  hundred  and  years, 

raised  at  the  instance  of  the  therein  designed  A.  £.,  Pursuer 
[or  Complainer],  in  her  Majesty's  name  and  authority,  lawfully 
Sunmion,  Warn,  and  Charge  you,  the  also  therein  designed 
C.  D.J  Defender,  to  compear  in  the  Court-house  of  the  said 
Sheriff  at  H.,  upon  the  Twenty-first  day  next  after  the  date  of 
this  my  citation,  in  the  hour  of  cause,  with  continuation  of  days, 
to  answer  in  the  premises,  with  certification  in  case  of  failure  of 
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being  held  as  confessed,  conform  to  said  Letters.    This  I  do 
upon  the  day  of  Eighteen  hundred  and 

years,  before  and  in  presence  of  Z>.  M^  residenter 
in  E.J  witness  to  the  premises. 

Note. — Each  page  of  the  copies  served  requires  to  be  signed 
by  the  Messenger. 

(3.)  Execution  of  Letters  of  Supplement  edictaUyj  to  be  written 

at  the  End  of  the  Summons* 

This  Summons,  executed  by  me,  A.  D^  Messenger-at-Arms, 
against  C.  Z>.,  Defender,  as  being  furth  of  Scotland,  in  virtue 
of  Letters  of  Supplement,  dated  and  signeted  the 

day  of  Eighteen  hundred  and 

years,  by  delivering  for  him  \if  a  copy  of  the  Letters  are  served^ 
sar/y  a  full  double  of  said  Letters  of  Supplement  to  the  will, 
and]  a  full  double  of  said  Summons  to  the  will,  having  a  just 
copy  of  citation  subjoined,  at  the  Office  of  the  Keeper  of  the 
Record  of  Edictal  Citations,  within  the  General  Register  House, 
Edinburgh,  in  terms  of  the  Statute  and  Act  of  Sederunt  there- 
anent,  in  presence  bf  D.  M.y  residenter  in  £.,  this 
day  of  Eighteen  hundred  and  years. 

(4.)  Supplement  of  Petitions  and  Complaints  under  the  Game  Acts. 

The  jurisdiction  in  these  matters  is  that  of  the  place  where 
the  offence  was  committed.  If  the  defender  is  resident  without 
that  jurisdiction,  he  must  be  sununoned  under  letters  of  supple- 
ment, which  are  issued  by  the  clerk  of  the  Justiciary  Court. 

Notice  attached  to  the  Copy  served^  which  is  signed  by  the 

Witness  as  well  as  tlie  Messenger. 

A.  B.y  Takb  notice,  that  you  will  have  to  appear  before 
any  one  or  more  of  her  Majesty's  Justices  of  the  Peace  for  the 
County  of  E.y  within  the  Justice  of  Peace  Court-room  at  J?.,  on 
the  day  of  Eighteen  hundred  and 

years,  at  o'clock  noon,  to 

answer  to  the  charge  contained  in  the  Petition  and  Complaint 
to  which  this  Notice  is  attached.    This  notice  served  on  the 

day  of  Eighteen  hundred  and 

years,  by  me,  A.  2>., 

D.  M.y  Witness.  Messenger-at-Arms. 
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Execution  of  the  Foregoing^  to  he  written  on  the  Petition 

and  Complaint. 

Upon  the  day  of  Eighteen  hundred 

and  years,  by  virtue  of  Letters  of  Supplement, 

dated  and  signeted  the  day  of 

and  year  aforesaid,  of  the  within  Deliverance,  I,  A.  2>.,  Messen- 
ger-at-Arms,  passed,  and  in  her  Majesty's  name  and  authority 
lawfully  served  the  within  designed  A.  B,  with  a  just  copy  of 
the  within  Petition  and  Complaint,  Oath  and  Deliverance,  and 
summoned  him  to  appear,  time  and  place  mentioned  in  said 
Deliverance,  to  answer  to  the  charge  contained  in  the  said  Peti- 
tion and  Complaint,  with  certification.  This  I  did  by  delivering 
a  just  copy  of  said  Petition  and  Complaint,  Oath  and  Deliver- 
ance, having  a  just  copy  of  service  and  citation  to  the  effect 
foresaid  subjoined,  (a)  to  the  said  A.  B.  personally  [if  not  found 
personally y  say  here^  (a)  for  the  said  A.  jB.,  at  his  usual  place  of 
abode  in  C,  to  an  inmate  thereat,  to  be  given  to  him,  because  I 
could  not  find  himself  personally,  and  I  explained  the  purpose 
thereof  to  the  said  inmate],  before  and  in  presence  of  Z>.  Jf., 
residenter  in  E.y  witness  to  the  premises,  and  hereto  with  me 
subscribing.  A,  D.j 

Messenger-at-Arms. 

Z>.  M.y  Witness. 

(5.)  WiU  of  Letters  of  Supplement  for  intimating  an  Assignation 
to  the  Grantee  of  the  Bondfurih  of  Scotland. 

OuB  WILL  18  EbBREFOBE,  and  we  charge  you,  that  on  sight 
hereof  ye  pass  with  a  Notary  Public  and  Witnesses  to  the  Office 
of  the  Keeper  of  the  Record  of  Edictal  Citations,  within  the 
Oeneral  Register  House,  Edinburgh,  and  then  and  there  duly 
and  lawfully  intimate  to  the  said  E.  F.  the  assignation  above 
mentioned,  granted  by  the  said  H.  L  to  the  Complainer,^  to  the 
effect  that  he  may  be  certiorated  of  the  Complainer^s  right  to 
the  said  debt,  and  may  not  pretend  ignorance  of  the  premises ; 
And  PROTEST  that  he,  the  said  E.  jP.,  make  not  payment  to  any 
other  than  the  said  Complainer  of  the  foresaid  sums  of  money 

^  If  it  be  thought  advisable  in  the  wUl  to  £^ve  particular  directions  to  the 
meaaenger,  the  words  may  be  inserted,  *"  by  delivering  a  copy  hereof  at  said 
office/--See  Note  at  p.  133. 
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assigned  to  him,  as  aforesaid ;  with  certification  to  him,  that  if 
he  do  on  the  contrary,  he  shall  not  only  he  liable  to  the  said 
Complainer  in  repetition  of  the  sums  of  money,  Principal,  Inte- 
rest, and  Penalty,  contained  in  the  said  Bond  and  Assignation, 
but  also  in  damages  and  expenses;  and  upon  aU  and  sundry 
the  premises,  that  ye,  as  Procurator  and  Attorney  for  and  in  name 
of  die  said  Complainer,  ask  and  take  instruments  in  the  hands 
of  the  said  Notary  Public. 

According  to  Justice,  &c. 

(6.)  Scliedule  of  Intimation  of  an  Assigftation  of  a  Bond  upon 

Letters  of  Supplement^  edictaUy. 

I,  A.  D,j  Messenger-at-Arms,  by  virtue  of  Letters  of  Sup- 
plement, dated  and  signeted  the  day  of 

Eighteen  hundred  and  years,  whereof 

the  above  and  the  preceding  pages  are  a  full  double  to 

the  wiU,  raised  at  the  instance  of  the  therein  named  and  de- 
signed A.  B.y  Merchant  in  J?.,  Complainer,  do  hereby  make  due 
and  lawful  intimation  to  you,  the  also  therein  named  and  de- 
signed E.  F^  Manufacturer  in  6r.,  as  being  f urth  of  Scotland, 
of  the  Assignation  narrated  in  said  Letters,  and  hereinafter 
mentioned,  made  and  granted  by  H.  /.,  Merchant  in  JT.,  to  and 
in  favour  of  the  said  Complainer,  dated  the  day  of 

Eighteen  hundred  and  years,  by  which 

Assignation  the  said  H.  L  made,  constituted,  and  appointed  the 
said  Complainer,  his  heirs  and  assignees,  his  lawful  cessioners, 
not  only  in  and  to  the  several  sums  of  money  therein  and  after 
mentioned,  due  to  him  by  you,  the  said  E.  jP.,  videlicet  [here  insert 
the  sums  of  money  in  the  Bondy  Principal^  Interest^  and  Penalty^ 
contained  in  a  Bond  dated  the  day  of 

Eighteen  hundred  and  years,  granted  by  you  to  the 

said  H.  /.,  but  also  in  and  to  the  said  Bond  itself,  with  all  that 
has  followed  or  is  competent  to  follow  thereupon.  This  I  do  to 
the  effect  that  you  may  be  certiorated  of  the  said  Complainer's 
right  to  the  said  debt,  and  may  not  pretend  ignorance  of  the 
premises;  and  I  protest  that  you  make  not  payment  to  any 
other  than  the  said  Complainer  of  the  foresaid  sums  of  money, 
assigned  to  him  as  aforesaid,  with  certification  to  you,  that  if 
you  do  on  the  contrary,  you  shall  not  only  be  liable  to  the 
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said  Complainer  in  repetition  of  the  sums  of  money  foresaid, 
contained  in  the  said  Bond  and  Assignation^  but  also  in  damages 
and  expenses;  whereupon,  and  upon  all  and  sundry  the  pre- 
mises, I,  as  Procurator  and  Attorney  for  and  in  name  of  the 
said  Complainer,  ask  and  take  instruments  in  the  hands  of  J. 
P.,  Notary  Public,  subscribing.  This  1  do  at  the  Office  of  the 
Keeper  of  the  Record  of  Edictal  Citations,  within  the  General 
Kegister  House,  Edinburgh,  between  the  hours  of  and 

o'clock  noon,  this  day  of 

Eighteen  hundred  and  years,  before  and  in  presence 

of  D.  M.  and  «/.  JT.,  both  residenters  in  J?.,  witnesses  to  the 
premises,  specially  called  and  required. 

[7b  be  signed  by  the  Messenger  and  Notary  Puhlic^ 

Note, — Sometimes  a  copy  of  the  Bond  is  served,  but  a 
copy  of  the  Letters  of  Supplement  is  sufficient. 

(7.)  Execution  of  the  foregoing^  to  be  vyritten  on  a  5«.  Stamp, 

Upon  the  day  of  Eighteen  hundred  and 

years,  between  the  hours  of  and 

o'clock  noon,  by  virtue  of  Letters  of  Supplement, 

dated  and  signeted  the  day  of 

and  year  aforesaid,  raised  at  the  instance  of  A,  B.j  Merchant  in 
C,  Complainer,  against  E,  F,j  Manufacturer  in  G^.,  I,  A.  Z)., 
Messenger-at-Arms,  passed,  with  the  Notary  Public  and  Wit- 
nesses all  after  named  and  designed,  to  the  Office  of  the  Keeper 
of  the  Becord  of  Edictal  Citations,  within  the  General  Register 
House,  Edinburgh,  and  then  and  there  having  and  holding  in 
my  hands  the  said  Letters  of  Supplement,  and  the  Bond  and 
Assignation  therein  and  herein  after  mentioned,  I  made  due 
and  lawful  intimation  to  the  said  E,  F,y  as  being  f urth  of  Scot- 
land, of  the  said  Assignation,  made  and  granted  by  H,  /., 
Merchant  in  K,j  to  and  in  favour  of  the  said  Complainer,  dated 
the  day  of  Eighteen  hundred  and 

years,  by  which  Assignation  the  said  H,  L  made,  constituted, 
and  appointed  the  said  A,  B,j  Complainer,  his  heirs  and  assig- 
nees, his  lawful  cessioners,  not  only  in  and  to  the  several  sums 
of  money  therein  and  after  mentioned,  due  by  the  said  E,  F. 
to  him,  the  said  H,  /.,  videlicet  [here  insert  the  sums  of  money  in 
the  Bondy  Principal^  Interest^  and  Penalty^,  contained  in  a  Bond, 
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dated  the  day  of  Eighteen  hundred  and 

years,  granted  by  the  said  E.  F.  to  the  said  JET.  /., 
bat  also  in  and  to  the  said  Bond  itself,  with  all  that  has  fol- 
lowed or  is  competent  to  follow  thereupon.  This  I  did,  to  the 
effect  that  he,  the  said  E,  F^  may  be  certiorated  of  the  sdd 
Complainer's  right  to  the  said  debt,  and  may  not  pretend  igno- 
rance of  the  premises ;  and  I  protested  that  he,  the  said  E.  F^ 
make  not  payment  to  any  other  than  the  said  Complainer  of 
the  foresaid  sums  of  money,  assigned  to  him  as  aforesaid ;  and  I 
made  certification  to  the  said  E,  F.y  that  if  he  do  on  the  con- 
trary, he  shall  not  only  be  liable  to  the  said  Complainer  in  repe- 
tition of  the  sums  of  money  foresaid  contained  in  the  said  Bond 
and  Assignation,  bat  also  in  damages  and  expenses,  conform  to 
the  tenor  of  said  Letters  of  Supplement  in  all  points ;  a  fall 
double  whereof  to  the  will,  having  a  just  copy  of  intimation  and 
protest  to  the  effect  foresaid  subjoined,  for  the  said  E.  F^  as 
being  furth  of  Scotland,  I  delivered  at  the  Office  of  the  Keeper 
of  the  Record  of  Edictal  Citations  within  the  General  Register 
House,  Edinburgh,  in  terms  of  the  Statute  thereanent ;  where- 
upon, and  upon  all  and  sundry  the  premises,  I,  as  Procurator 
and  Attorney  for  and  in  name  of  the  said  Complainer,  asked 
and  took  instruments  in  the  hands  of  J.  P.,  Notary  Public, 
which  copy  of  intimation  and  protest  was  signed  by  me  and  the 
said  Notaiy  Public,  did  bear  the  date  hereof,  and  contained  the 
date  and  signeting  of  said  Letters  of  Supplement,  with  the 
names  and  designations  of  Z>.  if.  and  /.  JT.,  both  Tesidenters  in 
E.J  witnesses  to  the  premises,  specially  called  and  required,  and 
hereto  subscribing  with  me  and  the  said  Notary  Public,  on  this 
and  the  preceding  pages  of  stamped  paper. 

A.D. 
J.  P.,  Notaiy  Public. 

D.  M.J  Witness. 

/.  K,y  Witness. 

(8.)  Schedule  of  Intimation  and  Requisition  for  Payment  of  a 
Bond  and  Disposition  in  Security  and  Protest  as  to  a  Sale 
to  Hie  Heir  of  the  Granter^  edictally. 

I,  A.  Z>.,  Messenger-at-Arms,  by  virtue  of  Letters  of  Sup- 
plement, whereof  the  above  and  the  preceding  pages 
are  a  full  double  to  the  wiU,  dated                      and  signeted  the 
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day  of  Eighteen  handred  and 

jears^  raised  at  the  instance  of  the  therein  named  and  designed 
A.  B,y  Merchant  in  (7.,  Complainer,  against  the  also  therein 
named  and  designed  D,  E.y  residing  at  F.y  or  elsewhere  f  urth  of 
Scotland,  eldest  son  and  heir  and  representative  of  the  de- 
ceased F,  G.y  Esquire,  of  JST,,  do  hereby  duly  and  lawfully  in- 
timate to  you,  the  said  Z>.  E.y  as  eldest  son  and  heir  and 
representative  of  the  said  deceased  F.  G.y  that  payment  is  re- 
quired to  be  made  to  the  said  A.  B.y  Complainer,  of  the  prin- 
cipal sum  of  [in  words']  sterling,  and  Interest  due  thereon,  and 
liquidate  Penalties  incurred  through  failure,  contained  in  and 
due  by  the  Bond  and  Disposition  in  Security,  narrated  in  said 
LfCtters,  dated  the  day  of  Eighteen  hundred 

and  years,  made  and  granted  by  the  said  deceased 

F.  G.  to  and  in  favour  of  the  said  A,  J?.,  Complainer,  and  that 
the  lands  of  K.  and  others,  described  in  the  said  Bond  and 
Disposition  in  Security,  are  required  to  be  redeemed  within 

Months  from  the  date  hereof,  in  terms  of  the  said  Bond 
and  Disposition  in  Security  \if  a  copy  of  the  Band  and  jDispoair 
Hon  19  servedj  say^  ^and  of  which  Bond  and  Disposition  in 
Security  a  full  copy  is  hereto  prefixed,  consisting  of 
pages'].  This  I  do,  that  you  may  be  certiorated  of  the  premises, 
with  certification  to  you,  that  failing  payment  and  redemption 
as  aforesaid,  the  said  Complainer  will  follow  out  the  powers  of 
sale  contained  in  the  said  Bond  and  Disposition  in  Security ; 
and  I  protest  that,  in  case  of  failure  to  pay  and  redeem  as 
aforesaid  within  Months  from  and  after  the  date  hereof, 

that  immediately  on  the  expiry  thereof,  the  said  Complainer 
shall  have  power  and  be  entitled  to  sell  and  dispose  of  the  said 
lands  and  others,  in  terms  and  by  virtue  of  the  clause  of  sale 
and  powers  contained  in  the  said  Bond  and  Disposition  in 
Security,  and  that  you  shall  not  pretend  ignorance  thereof; 
whereupon,  and  upon  all  and  sundry  the  premises,  I,  as  Pro- 
curator and  Attorney  for  and  in  name  of  the  said  Complainer, 
ask  and  take  instruments  in  the  hands  of  J,  P.,  Notary  Public, 
subscribing.  This  I  do  at  the  Office  of  the  Keeper  of  the 
Record  of  EkUctal  Citations  within  the  General  Register  House, 
Edinburgh,  between  the  hours  of  and  o'clock 

noon,  this  day  of  Eighteen  hundred 

and  years,  before  and  in  presence  of  D,  M.  and  /.  K.y 
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both  residenters  in  Edinburgh,  witnesses  to  the  premises,  speci- 
ally called  and  required. 

[7b  he  signed  by  the  Messenger  and  Notary  Public^ 

(9.)  Execution  of  the  foregoing^  written  on  a  5s.  Stamp. 

Upon  the  day  of  Eighteen  hun- 

dred and  years,  between  the  hours  of 

and  o'clock  noon,  by  virtue  of  Letters  of 

Supplement,  dated  and  signeted  the  day  of 

and  year  aforesaid,  raised  at  the  instance  of  A.  B.j 
Merchant  in  C,  Complainer,  against  D.  E.y  residing  at  , 

or  elsewhere  f  urth  of  Scotland,  eldest  son  and  heir  and  repre- 
sentative of  the  deceased  F*  G.y  Esquire,  of  i7.,  I,  A.  Z>., 
Messenger-at-Arms,  passed,  with  the  Notary  Public  and  witnesses 
all  after  named  and  designed,  to  the  Office  of  the  Keeper  of  the 
Record  of  Edictal  Citations,  within  the  General  Register  House, 
Edinburgh,  having  and  holding  in  my  hands  the  said  Letters 
of  Supplement  and  the  Bond  and  Disposition  in  Security  therein 
narrated,  and  herein  after  mentioned,  and  then  and  there  I  duly 
and  lawfully  intimated  to  the  said  D.  E.j  as  the  eldest  son  and 
heir  and  representative  of  the  said  F.  G.j  that  payment  is 
required  to  be  made  to  the  said  A.  B.y  Complainer,  of  the 
principal  sum  of  [m  words]  sterling,  and  Literest  due  thereon, 
with  liquidate  Penalties  incurred  through  failure,  contained  in 
and  due  by  the  said  Bond  and  Disposition  in  Security,  dated  the 

day  of  Eighteen  hundred  and 

years,  made  and  granted  by  the  said  deceased  F.  H.  to  and  in 
favour  of  the  said  A,  B.y  Complainer,  and  that  the  lands  of  K. 
and  others  described  in  the  said  Bond  and  Disposition  in  Security 
are  required  to  be  redeemed  within  Months  from  the 

date  hereof,  being  the  date  of  my  Intimation,  Requisition,  and 
Protest,  in  terms  of  the  said  Bond  and  Disposition  in  Security. 
This  I  did,  to  the  effect  that  the  said  D.  E.  may  be  certiorated 
of  the  premises ;  and  I  made  certification  to  him,  that  failing 
payment  and  redemption  as  aforesaid,  the  said  Complainer  will 
follow  out  the  powers  of  sale  contained  in  the  said  Bond  and 
Disposition  in  Security ;  and  I  protested  that  in  case  of  failure 
to  pay  and  redeem  within  Months  from  and  after  the  date 

hereof,  that  immediately  on  the  expiry  thereof  the  said  Com- 
plainer shall  have  the  power  and  be  entitled  to  sell  and  dispose 
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of  the  said  lands  and  others,  in  terms  and  by  virtae  of  clause 
of  sale  and  powers  contained  in  the  said  Bond  and  Disposition 
in  Security,  and  that  the  said  D.  E.  shall  not  pretend  ignorance 
thereof.  This  I  did  conform  to  the  tenor  of  said  Letters  of 
Supplement  in  all  points ;  [a  copy  of  said  Bond  and  Disposition 
in  Security y  afu2]  a  full  double  of  said  Letters  of  Supplement  to 
the  will,  having  a  just  copy  of  Intimation,  Bequisition,  and 
Protest  to  the  effect  foresaid  subjoined,  for  the  said  D.  E.y  as 
being  furth  of  Scotland,  I  delivered  at  the  Office  of  the  Keeper 
of  the  Record  of  Edictal  Citations,  within  the  General  Register 
House,  Edinburgh,  in  terms  of  the  Statute  and  Act  of  Sederunt 
thereanent ;  whereupon,  and  upon  all  and  sundiy  the  premises, 
I,  as  Procurator  and  Attorney  for  and  in  name  of  the  said 
Complainer,  asked  and  took  instruments  in  the  hands  of  </.  P., 
Notary  Public,  which  copy  of  Intimation,  Requisition,  and 
Protest  was  signed  by  me  and  the  said  Notary  Public,  did  beai; 
the  date  hereof,  and  contained  the  date  and  signeting  of  said 
Letters  of  Supplement,  with  the  names  and  designations  of 
D.  M.  and  J,  K.^  both  residenters  in  Edinburgh,  witnesses  to 
the  premises,  specially  called  and  required,  and  hereto  sub- 
scribing with  me  and  the  said  Notary  Public  on  this  and  the 
preceding  pages  of  stamped  paper. 

A.  i>.,  Messenger-at-Arms. 
Prcsmissa  attestor^ 

J,  P.,  Notary  Public. 

Z>.  Jf.,  Witness. 

J.  K.J  Witness. 

(10.)  Schedule  of  Intimation  that  the  Sums  contained  in  an  Herit" 
able  Bond  are  so  Paid  or  Consiffned^  edictally, 

I,  A.  2?.,  Messenger-at-Arms,  by  virtue  of  Letters  of  Sup- 
plement, whereof  the  above  and  the  pages  are  a  full 
double  to  the  will,  dated  and  signeted  die 
day  of  Eighteen  hundred  and  years, 
raised  at  the  instance  of  the  therein  named  and  designed  A.  B.j 
Esquire,  of  C,  Complainer,  against  the  also  therein  named  and 
designed  i>.  J?.,  Esquire,  of  jET.,  do  hereby  duly  and  lawfully 
premonish  you,  the  said  D.  E.y  to  attend  on  the  day 
of  next,  being  the  term  day,  within  the  place  of 
business  of  the                       Bank  of  S.j  at  Edinburgh,  between 
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An  arrestment  ad  fiindandam  jurisdietionem  Has  been  held 
good  against  a  special  fund  set  apart  by  a  will,  and  not  re- 
quiring confinnation,  the  executors  being  domiciled  out  of  the 
country.^ 

Airestment  ad  fundandam  jurisdictUmem  may  also  be  laid 
on  in  virtue  of  a  precept  from  the  Inferior  Court  within  whose 
jurisdiction  the  goods  arrested  lie.'  But  the  action  following  it 
can  only  be  raised  in  the  Court  of  Session.' 

§  2.  The  Diligence  of  ArrestmerU — its  Nature. 

An  arrestment  is  a  diligence  competent  to  a  credltori  by 
which  a  debtor  in  a  moveable  debt  or  obligation  is  prohibited 
from  implementing  the  same  to  the  person  in  right  of  such  debt 
or  obligation,  until  the  debt  due  by  such  person  to  the  creditor 
using  the  arrestment  is  paid  or  secured.    The  creditor  using  or 
laying  on  the  arrestment  is  called  the  arrester ;  the  debtor  in 
the  moveable  debt  or  obligation  in  whose  hands  the  arrestment 
is  used,  the  arrestee ;  and  the  person  in  right  of  such  debt  or 
obligation,  and  against  whom  the  arrestment  is  used,  is  called 
the  common  debtor.    Arrestments  are  of  two  kinds ;— -either, 
1st,  till  caution  be  found  that  the  debt  or  goods  arrested  be 
made  forthcoming  to  the  arrester;   or,  2d,  till  the  arrester^s 
debt  be  completely  satisfied  and  paid,  or  the  goods  arrested  be 
made  forthcoming  to  the  arresting  creditor.     The  former  is 
applicable  to  arrestments  on  depending  actions,  or  where  the 
debt  in  security  of  which  it  is  laid  on  is  not  liquid  or  due.     The 
latter  proceeds  on  decrees,  or  registered  obligations.    The  former 
is  arrestment  in  security ;  the  latter  is  airestment  in  execution. 
Sometimes  the  arrestment  is  confined  to  a  particular  subject. 
This  is  called  a  special  arrestment.    An  arrestment  only  lays  a 
nexus  or  attachment  on  the  f imds  or  effects  arrested ;  and  in 
order  to  make  these  effectual  to  the  arrester,  an  action  of  f urth- 
comiug  is  necessary. 

Such  are  the  two  species  of  the  diligence  of  arrestment,  pro- 
perly so  called.  The  arrestment  ad  fundandam  jurisdictionemy 
as  already  remarked,  is  not  properly  a  diligence,  as  its  purpose 
is  not  to  lay  an  actual  neaus  on  the  subjects  arrested. 

1  Inverarity  v.  GUmore,  Mar.  7, 1840,  No.  160. 

'  Ersk.  Inst.  I.  2, 19.  '  Svpra^  p.  9. 
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§  3.   Warrants  on  which  Arrestments  proceed. 

Arrestment  may  be  laid  on  by  the  authorily  either  of  the 
Supreme  Court  or  of  an  inferior  judge.^ 

All  arrestments  laid  on  in  virtue  of  a  warrant  of  the  Supreme 
Court,  must  be  executed  by  messengers-at-arms.  The  warrants 
granted  by  inferior  judges,  which  follow  a  precise  analogy  to 
those  of  the  Supreme  Court,  are  called  precepts  of  arrestment ; 
and  they  are  executed  by  the  officer  proper  to  the  Court. 

The  warrant  for  arrestment  in  security  is  now  usually  in  a 
summons  containing  arrestment.  The  will  of  such  a  summons 
contains  a  command  to  the  messenger,  not  only  to  summon  the 
debtor,  but  to  arrest,  etc.,  his  goods.  This  arrestment  is  called 
anrestment  on  the  dependence,  and  may  be  safely  executed  if 
there  is  a  bona  fide  action  brought  into  Court  by  the  sunmions ; 
the  only  ground  of  damages  for  its  wrongous  use  in  such  a  case 
requiring  malice  and  want  of  probable  cause  to  be  proved.^ 

Formerly,  the  warrant  of  arrestment  on  the  dependence 
consisted  of  separate  letters  of  arrestment,  which  were  granted 
summarily,  upon  production  of  the  libelled  summons,^  and  bore 
to  be  issued  ^  because  the  Lords  have  seen  the  dependence  ;'^ 
and  it  was  no  objection  to  the  pari  passu  preference,  under  the 
Bankrupt  Acts,  that  the  summons  was  not  executed  or  the  debt 
not  liquidated  at  the  date  of  the  arrestment,  provided  that  these 
and  all  other  necessary  steps  were  afterwards  taken  without  any 
undue  delay  .^ 

By  the  16th  section  of  the  Personal  Diligence  Act,  1  and  2 
Vict.,  c,  114,  it  is  now  competent  to  insert  the  warrant  to  arrest 
in  the  summons  itself  ;•  and  by  the  same  Act  (§  17),  it  is  com- 
petent, whether  by  virtue  of  such  warrant  of  arrestment,  or  by 
virtue  of  letters  of  arrestment  raised  upon  any  libelled  sum- 
mons, to  arrest  before  executing  the  summons,  until  caution  be 
found ;  the  arrestment  to  be  effectual  provided  the  summons  be 

1  Erak.  Pr.  III.  6,  2. 

«  Brodk  V.  Young,  Feb.  19,  1861,  XIII.  D.  787. 
»  83  Geo.  III.,  c.  74,  §  8  ;  64  Geo.  III.,  c.  137,  §  2. 
^  See  on  the  importance  and  constraction  of  theee  words,  Forbes  ▼. 
Gam,  Mar.  4,  1847,  IX.  D.  806. 

*  33  Geo.  III.,  c.  74,  §  8  ;  64  Geo.  III.,  c.  187,  §  2. 
<  1  and  2  Vict.,  c.  114,  §  16.    See  p.  19  supra. 
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executed  against  the  defender  within  twenty  days  after  the  date 
of  the  execution  of  the  arrestment,  and  the  summons  called  in 
Court  within  twenty  days  after  the  diet  of  compearance,  or  where 
the  expiiy  of  the  said  period  of  twenty  days  after  the  diet  of 
compearance  falls  within  the  vacation,  or  previous  to  the  first 
calling  day  in  the  Session  next  ensuing,  provided  the  summons 
be  called  on  the  first  calling  day  next  thereafter.  If  the  sum- 
mons be  not  executed  and  called  as  thus  directed,  the  arrestment 
is  nuU,  without  prejudice  to  the  validity  of  any  subsequent 
arrestment  duly  executed  in  virtue  of  the  same  warrant.^ 

It  will  be  observed,  that  the  permission  given  by  the  above 
section  (§  17)  of  the  Diligence  Act,  is  only  in  summonses  oon« 
eluding  for  payment  of  money.  It  has  been  accordingly  found, 
that  arrestment  under  this  statute^  on  the  dependence  of  an  ac* 
tion  of  wakening  and  transference,  is  incompetent.' 

Although  the  power  of  using  arrestments  on  the  dependence 
depends  in  general  upon  the  fact  of  a  bona  fide  suit  depending^ 
there  are  cases  in  which  an  action  may  be  raised  with  the  object 
and  to  the  effect  alone  of  using  arrestment  on  the  dep^idenoe. 
This  has  been  allowed  in  two  cases  pending  a  suit  in  the  Court 
of  Chancery  in  England,  which  prevented  the  possibility  of  pro- 
ceeding with  the  action  in  Scotland.  Yet,  merely  for  the  pur-> 
pose  and  to  the  effect  only  of  securing  the  moveable  estate  in 
Scotland  by  the  diligence  of  arrestment,  the  action  was  allowed 
to  be  raised,  and  arrestment  used  on  the  depend^ice.' 

The  other  case  of  arrestment  in  security,  is*  *  when  a  credi* 
tor  has  a  liquid  ground  of  debt,  as  a  bill  or  bond^  but  the  term 
of  payment  has  not  arrived.  Upon  such  a  document  he  can 
obtain  letters  of  arrestment,  when  the  debtor  is  vergene  ad  tn* 
opiam^^  He  presents  the  ground  of  debt  m  the  Bill  Chamber, 
and  obtains  a  warrant  for  letters  of  anestanent,  which  proceed 
upon  a  narrative  of  the  ground  of  debt,  and  that  the  debtor  is 
daily  squandering  and  disposing  of  his  means  and  effects^ 
whereby  he  has  become  vergens  ad  inopiam ;  and  the  will  or  war- 

M  and  2  Vict.,  c.  114,  §  17. 

*  Roughead  y.   Stevenson  and  Others^  June  11,   1842,   IV.   IX  1406, 
No.  225. 

»  Hawkins  v.  Wedderbum,  Mar.  9  1842,  IV.  D.  924,  No.  165 ;  For- 
dyct  V.  Bridges,  June  2,  1842,  IV.  D.  1834,  No.  210. 

*  See  Menzies^  Conyeyancmg,  c.  IV.,  p.  804. 


WARRANTS  ON  WHICH  ARBESTMENTS  PROCEED.         151 

rant  is  to  arrest  the  debtor^s  moveable  goods^  etc.,  to  remain 
under  arrestment  ^  until  sufficient  caution  shall  be  found  acted  in 
the  books  of  Couneil  and  Session  that  the  same  shaU  be  made 
forthcoming  to  the  eomplainerJ 

The  warrants  for  arrestment  in  execntion  are : — 

1st,  Special  letters  of  arrestment.  These  are  obtained  upon 
warrant  from  the  Bill  Chamber,  upon  a  liquid  ground  of  debt, 
registered  or  unregistered;  and  the  warrant  is  to  arrest  the 
debtor's  goods,  etc.,  to  remain  under  arrestment  until  the  eom^ 
plainer  be  completely  satisfied  and  paid  his  dibtj  principal  and 
interest.  Besides  the  ordinary  warrant,  the  will  may  contain  a 
warrant  to  arrest  in  the  hands  of  persons  furth  of  Scotland.^ 

2d,  Letters  of  homing  and  poinding,  containing  wanrant 
of  arrestment.  These,  though  still  competent,  ajre,  as  will  be 
seen  below,  generally  superseded  by  the  following,  namely : — 

8d,  The  warrant  appended  to  the  extract  decree,  in  terms  of 
the  statute  1  and  2  Vict.,  cap.  114.  This  being  now  the  most 
important  warrant,  it  may  be  worth  while  to  give  the  section  of 
the  statute  at  length.  §  1  enacts,  ^  That  from  and  after  the 
Thirty-first  day  of  December  One  thousand  eight  hundred  and 
thirty-eight,  where  an  Extract  shall  be  issued  of  a  Decree  or 
Act  pronounced  or  to  be  pronounced  by  the  Court  of  Session, 
or  by  the  Court  of  Commission  for  Teinds,  or  by  the  Court  of 
Justiciary,  or  of  a  Decree  {voceeding  upon  any  Deed,  Decree 
Arbitral,  B<md,  Protest  of  a  BiU,  Promissoiy  Note,  or  Banker^  s 
Note,  or  upon  any  other  Obligation  or  Document  on  which 
Execution  may  competently  proceed,  recorded  in  the  Boc^  of 
Council  and  Session  or  of  the  Court  of  Justiciary,  the  Ex- 
tractor shall,  in  terms  of  the  Schedule  (Number  1)^  hereunto 
annexed  (or  as  near  to  the  Form  thereof  as  Circumstances  will 
permit),  insert  a  Warrant  to  charge  the  Debtor  or  Obligtat  to 
pay  the  Debt  or  perform  the  Obligation  within  the  Days  of 
Charge,  under  the  Pain  of  Poinding  and  Im{»ris(mnient,  and  to 
arrest  and  poind,  and  for  that  purpose  to  open  shut  and  lockfast 
Places;  which  Extract  shall  be  subscribed  and  prepared  in 
other  respects  as  Extracts  are  at  present  subscribed  and  pre* 
pared,  and  for  which  Extract  no  higher  Fees  shall  be  exigible 
than  those  which  are  payable  as  by  Law  established.' 

1  MensLas*  Ldctures  on  Conteyaaciiig,  p.  806. 
'  See  foriiis  at  the  end  of  the  present  cliapter. 
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And  by  §  2  it  is  enacted,  that  it  shall  be  lawful,  by  virtae  of 
such  extract,  to  arrest  in  like  manner  as  if  letters  of  arrestment 
on  liqnid  grounds  of  debt,  or  letters  of  homing  containing 
warrant  to  arrest,  had  been  issued  under  the  Signet. 

By  §  9  a  similar  warrant  is  directed  to  be  inserted  by  the 
extractor  in  the  extract  decree  of  a  Sheriff  Court 

And  by  §  19  it  is  enacted,  that  from  and  after  the  said 
thirty-first  day  of  December,  a  warrant  or  precept  of  arrest- 
ment, granted  by  any  Sheriff  in  Scotland,  whether  contained  in 
a  libelled  summons  or  proceeding  upon  a  depending  action  or 
liquid  document  of  debt,  may  lawfully  be  executed  within  the 
territory  of  any  other  Sheriff,  the  same  being  first  endorsed  by 
the  Sheriff-clerk  of  such  Sheriffdom,  who  is  hereby  required  to 
make  and  date  such  indorsation. 

The  way  in  which  arrestment  in  execution  is  made  available 
for  the  creditor  to  get  possession  of  the  property,  is  by  an  action 
of  forthcoming.  Though  the  proper  defender  and  the  principal 
party  to  this  action  is  the  arrester,  the  common  debtor  must  be 
called  for  his  interest ;  and  this  is  not  a  mere  form,  but  it  is 
indispensable  to  the  validity  of  the  proceedings  that  he  should  be 
called  as  a  party,  and  be  duly  cited  by  competent  authority,  and 
to  a  Court  of  competent  jurisdiction.  And  when  a  common 
debtor  in  an  action  of  forthcoming  raised  in  a  Sheriff  Court 
had  left  Scotland,  sine  animo  reveriendij  more  than  forty  days 
before  the  date  of  the  summons,  since  he  was  not  subject,  and 
could  not  by  letters  of  supplement  be  made  subject,  to  the  juris- 
diction of  the  Sheriff,  the  action  was  dismissed.^ 

§  4.  In  whose  hands  Arrestment  Competent. 

^  Arrestment  is  most  commonly  used  in  the  hands  of  him 
who  is  debtor  to  the  arrester^s  debtor  in  any  bond  or  obliga- 
tion." Arrestment  cannot  be  effectually  used  in  the  debtor's 
own  hands,  or  in  those  who  are  identified  with  him,  and  who 
have  merely  the  custody  of  the  goods,  and  from  whom  the 
owner  is  entitled  to  recover  them  via  facti ;  the  proper  diligence 
to  attach  such  goods  being  a  poinding.'  So  goods  in  the 
custody  of  a  servant,  clerk,  or  steward  of  the  common  debtor, 

*   Wightman  v.  WUton,  Mar.  9,  1868,  No.  151, 
>  Erak.  III.  6,  4.  *  Erak.  Inst.  III.  6,  5. 
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are  not  sabject  to  arrestment  for  the  debt  of  the  owner,  for  he 
possesses  through  them.^  Bat  where  a  party  had  left  the 
coantry  to  go  abroad,  and  entrusted  his  furniture  and  other 
moveables  to  his  agent  to  be  sold,  it  was  held  that  these  were 
arrestable  in  the  agents  hands  by  a  creditor  of  the  owner, 
although  they  had  not  been  removed  from  the  owner^s  house.' 
So,  also,  arrestments  maybe  Tisedin  the  hands  of  an  assignee 
boimd  to  account  to  die  cedent.' 

Where  one  lets  his  house  furnished,  arrestment  of  the  furni- 
ture in  the  hands  of  the  tenant  is  inept  ;^  the  proper  diligence  in 
such  a  case  being  a  poinding,  though  its  effect  is  suspended  till  the 
expiry  of  the  tenant's  right  of  possession.  So,  neither  can  a  post- 
chaise  be  arrested  in  the  hands  of  a  traveller,  imless,  perhaps,  it 
were  hired  or  jobbed  out  on  time.*  If  one  travelling  gives  his 
horse  to  the  charge  of  the  innkeeper,  the  horse  cannot  be  arrested 
as  long  as  the  owner  remains  in  the  inn :  neither  can  the  goods 
or  effects  of  one  living  in  lodgings  be  arrested  while  he  resides 
in  the  lodgings ;  but  aiter  he  leaves  the  lodgings,  without  inten- 
tion to  return  to  reside  there,  they  may.*  On  the  other  hand, 
an  arrestment  may  competently  be  laid  on  in  the  hands  of  a  car- 
rier,^ shipmaster,  depositary,  or  manufacturer,  who  has  obtained 
possession  to  perform  some  operation  on  them ;  and  such  parties 
are  warranted  in  refusing  delivery  to  the  owner  in  consequence 
of  the  arrestment.®  If  the  person  in  whose  hands  arrestment 
would  otherwise  fall  to  be  used  ^  be  incapable  of  managing  his 
own  affairs,  either  through  nonage  or  natural  infirmity,  «.^.,  a 
pupil  or  an  idiot,  arrestment  must  be  used  in  the  hands  of  his 
tators  or  curators,  as  his  legal  administrators.  If  he  be  a  minor 
past  pupilarity,  it  may  be  used  in  the  hands,  either  of  the  minor 
himself,  or  of  his  curators. — Hare.  92  (Robertsony  Nov.  1687, 
Diet.,  p.  2184).  Yet  the  curators,  who  are  by  law  entrusted 
with  the  management  of  the  minor^s  estate,  and  with  the  pay- 
ment of  his  debts,  appear  to  be  the  most  proper  arrestees.'^    It 

1  Cunningham  v.  Home,  18  Nov.  1760,  M.  747. 
»  Brown  v.  Blaikk,  26  Nov.  1860,  XIII.  D.  149. 

•  Todd  V.  Smith,  16  July  1851,  XIII.  D.  1871, 

•  Davidson  v.  Murray,  11  Dec.  1784,  M.  761. 

^  II.  Bell  74.  ^  Darling  in  loco, 

'  Matthew  v.  Fawns,  21  May  1842,  IV.  D.  1242. 

•  See  Fawns,  supra.  •  Erak.  III.  6,  4. 
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has  been  f onnd,  however,  that  an  arrestment  in  the  hands  of  a 
minor,  though  not  executed  edictally  against  his  tutors  and 
curators,  was  good  even  in  a  competition  with  a  subsequent 
arrestment  in  the  hands  of  the  curators.^  And,  according  to 
Erskine,  where  a  party,  though  major,  has  oonmiitted  the  gene- 
ral management  of  his  affairs  to  others,  either  on  account  of 
absence  or  any  other  cause,  arrestment  may  be  used  in  the 
hands  of  his  commissioners;  such  general  commission  being 
distinguished  with  regard  to  the  point  in  question  from  a  f actoiy 
of  a  special  business,  such  as  land,  or  of  particular  funds; 
though  in  the  latter  case  it  may  be  used  to  the  limited  extent  of 
interpelling  the  party,  as  factor,  from  paying  to  the  arrestee's 
debtor,  the  constituent  himself  not  being  affected  by  the  pro- 
hibition.' In  any  case  of  arrestment  used  in  the  hands  of 
a  factor  or  commissioner,  it  seems  that  the  constituent  must  be 
made  a  party  to  the  action  of  forthcoming ;  otherwise  his  whole 
estate  might,  without  his  knowledge,  be  evicted  out  of  the 
factoids  hands,  and  perhaps  for  debts  not  truly  due.'  And  if  the 
debtor  to  the  arrester^s  debtor  be  universally  (Uvested  of  his  estate 
f  by  a  sequestration,  or  trust  deed  for  the  behoof  of  creditors, 

arrestment  in  the  hands  of  his  trustee  is  the  habile  diligence  for 
attadiing  the  share  efifeiring  to  the  arrester^s  debtor,  and  that 
whether  the  heritable  estate  have  been  realized  or  not.^ 

There  is  one  case  now  in  which  a  novel  prooess  is  introduced 
by  statute,  whereby  a  person  can  attach  his  own  goods  in  his 
own  hands  by  arrestment.  By  the  Mercantile  Law  Amend- 
ment Act  for  Scotland,  1856,  goods  sold  but  not  delivered  axe 
not  attachable  by  creditors  of  the  seller;  but  the  right  of  ^be 
purchaser  to  demand  delivery  is  attachable  by  his  creditoora.  He 
is  also  bound  to  deliver  to  a  second  purchaser,  intimatioD  of  a 
subsequent  sale  being  made  to  him,  on  payment  of  the  price  of 
the  goods.  To  givey  however,  equal  security  to  the  seller  him- 
self as  a  creditor  of  the  purchaser,  he  may  attadi  the  goods, 
while  in  his  own  hands  or  possession  by  arrestment  or  poinding, 
at  any  time  prior  to  the  date  when  the  sale  of  such  goods  to  a 

1  Binning  t.  M'DowaU,  21  Feb.  1788,  M.  736 ;  Boberts&n  v.  Kerr,  Nov. 
1687,  M.  2184. 

>  Enk.  lU.  6,  §  4.  s  Donaldion,  18  Jan.  1709,  M.  735. 

*  Grierson  v.  BamMoy,  26  Feb.  1780,  M.  759.  On  them  pointB,  farther, 
see  Menzies'  ConToyanctng,  p.  309. 
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subsequent  purchaser  shall  have  been  intimated  to  such  seller ; 
and  such  arrestment  or  poinding  shall  have  the  same  operation 
and  effect,  in  a  competition  or  otherwise,  as  an  arrestment  or 
poinding  by  a  third  partj.^  It  has  been  held  that  such  an 
arrestment  is  preferable  in  a  competition  with  the  right  to 
demand  deUveiy  of  a  second  purchaser,  who  has  paid  the  price, 
but  not  intimated  to  the  first  seller.^  Arrestment  may  be  used 
in  the  hands  of  a  debtor  to  the  estate  of  a  deceased  debtor 
against  the  executor  confirmed ;'  and  thus  an  arrestment  used 
by  a  creditor  on  the  dependence  of  an  action  against  the  exe* 
cutor  confirmed  of  his  debtor,  which  was  brought  after  the  lapse 
of  six  months  from  the  death  of  the  debtor,  for  the  purpose  of 
attaching  a  debt  given  up  in  the  inventory  of  the  deceased's 
estate^  was  found  to  give  the  arresting  creditor  a  preference 
over  the  other  creditors,  who  had  only  cited  the  executors.^ 

It  has  been  found  by  the  whole  Court,  that  funds  consigned 
in  a  depending  process  in  the  hands  of  the  Clerk  of  Court  may 
be  habiiely  attached  by  arrestment  in  the  clerk's  hands,  but  only 
subject  to  the  orders  of  the  Court  in  the  process  in  which  the 
consignation  was  made  ;  but  it  was  held  by  a  majority  relevant 
to  exclude  the  effect  of  these  arrestments,  if  tlie  fund  waa  not 
the  property  of  the  party  in  whose  name  it  was  consigned,  but 
had  continued  all  along  the  prc^rty  of  a  third  party .^  Calls 
due  upon  shares  by  a  shareholder  of  a  railway  company,  may  be 
arrested  in  the  hands  of  the  shareholder  by  a  creditor  of  the 
company.'  An  arrestment  laid  on  in  the  hands  of  the  treasurer 
of  an  hospital  was  preferred,  according  to  its  date,  to  one  used  in 
the  hands  of  the  governor  and  directors,  because,  by  the  con- 
stitution of  the  hospital,  he  was  the  proper  ofiicer  to  grant  bonds 
to  bind  the  hospital.^ 

An  arrestment  in  the  hands  of  ordinary  mercantile  com- 

U9  and  20  Vict.  c.  60,  §  8. 

*  Whole  Court  {dis».  Ld.  Deas),  Wuper  v.  Harveys,  27  Feb.  1861, 
XXIII.  D.  606. 

'  The  diligence  is  inept  before  confirmation ;  Henderson's  Trustees^  20 
May  1831,  IX.  S.  618. 

*  Globe  Insurance  Co.  v.  APKenzie,  5  Aug.  1850,  VU.  Bell,  296. 
»  Pollock  V.  Scott,  16  July  1844,  No.  192. 

*  Hill  V.  College  of  Glasgow,  13  Nov.  1849,  XII.  D.  46. 

'  Menzies'  Creditors,  10  Jan.  1789 ;  Elch.  Arrest.  10  and  19,  V.  Sup. 
656. 
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panies  may  be  effectually  execated  by  leaving  the  schedule  of 
arrestment  at  their  place  of  business,  with  any  of  the  partners, 
clerks,  or  servants.  Particular  care  should  be  taken  to  design 
the  firm  correctly,  as  in  one  case  arrestments  used  in  the  hands 
of  '  Sibbalds  Brothers'  were  found  ineffectual  to  attach  funds 
due  by  '  Sibbalds  Brothers  and  Co.'^  As  to  arrestments  in  the 
hands  of  corporations,  they  may  be  executed  in  the  same 
manner  as  that  in  which  a  corporation  is  cited  on  a  summons 
(p.  37).  And  the  same  may  be  said  of  companies  incorporated 
by  Act  of  Parliament,  or  registered  under  the  Joint  Stock 
Companies  or  Banking  Companies  Acts.  And  although  it 
would  appear  that  such  companies  may  still  be  dted,  in  an 
ordinary  action,  according  to  the  method  sanctioned  by  common 
law  of  citing  a  company,'  this  does  not  hold  true  where  there  is 
a  competition  of  arrestments ;  and  thus  it  was  held,  that  as,  in 
citing  a  corporation,  or  in  arresting  in  their  hands,  the  legal 
method  is  to  execute  against  the  representatives, — ^which  can 
only  be  done,  either  by  citing  them  in  a  body,  by  delivering  them 
a  copy  when  they  are  met  for  managing  the  affairs  of  the  cor- 
poration, or  by  executing  against  them  singly  and  separately, — 
so  an  arrestment  in  the  hands  of  the  British  Linen  Company, 
executed  against  the  governor,  deputy-governor,  and  directors 
singly  and  separately,  was  preferred  to  others  which  would  have 
been  unexceptionable  in  the  case  of  an  ordinary  mercantile 
firm.'  In  laying  on  an  arrestment  in  the  hands  of  trustees,  it 
must  be  used  in  the  hands  of  each  of  them ;  and  in  designing 
them  in  the  schedule  of  arrestment,  and  also  in  the  execution, 
their  character  must  be  affixed  to  their  name.^  An  arrestment 
used  in  the  hands  of  two  out  of  six  trustees  who  accepted,  the 
majority  being  a  quorum,  was  held  ineffectual,  no  impediment 
having  been  offered  to  the  arrester's  obtaining  information  from 
the  arrestees  as  to  their  co-trustees.^ 

*  Henderson's  Trustees,  20  May  1831,  IX.  S.  618. 

"  North  British  Banking  Co,,  8  June  1860,  XII.  D.  966,  and  cf.  §  16  of 
Joint  Stock  Companies  Act,  1856. 

»  Dalrymple  v.  Bertram,  22  June  1762,  M.  762. 

*  See  Wilson  ▼.  Gloag,  27  June  1840,  II  D.  1238. 
»  Black  V.  Scott,  22  Jan.  1880,  VIII.  S.  367. 
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§  5.  What  may  be  Arrested, 

The  subjects  which  are  arrestable  are  all  moveable  subjects, 
and  all  personal  debts  not  made  real  by  inf  ef tment,  and,  among 
thesoi  the  arrears  of  interest  on  heritable  debts.  There  are 
some  exceptions  to  this  rule;  and,  among  others,  the  original 
stock  of  the  Eojal  Bank  of  Scotland,  annuities  to  widows  out  of 
the  Widows'  Funds  of  the  Church  of  Scotland,  the  Society  of 
Writers  to  the  Signet,  and  the  Faculty  of  Advocates,  as  pro- 
vided by  the  respective  Acts  of  Parliament  which  constitute 
them.  Other  alimentary  funds,  by  common  law,  are  not  arrest- 
able, except  for  alimentary  debts ;  such  as  servants'  wages,  the 
wages  of  labourers  and  manufacturers  in  so  far  as  necessary 
for  their  aliment,^  pensions,  and  such  like.  Future  debts,  also, 
are  not  arrestable,  nor  interest  beyond  that  for  past  and  current 
terms.' 

Arrestment  is  the  proper  diligence  by  a  creditor  of  the 
shareholder  for  attaching  shares  of  a  joint  stock  company, 
registered  under  the  Act  19  and  20  Vict.,  c.  47 ;  and  a  sum- 
mons of  adjudication,  raised  for  the  purpose  of  attaching  such 
property,  has  been  dismissed.' 

Arrestments  on  the  dependence  of  an  action  of  reduction 
of  a  trust  deed,  brought  against  trustees,  have  been  recalled,  in 
so  far  as  they  were  applied  to  the  individual  funds  of  the  de- 
fenders, though  the  reasons  of  reduction  set  forth  fraud  and 
circumvention.* 

It  is,  however,  beyond  the  scope  of  this  work  to  enter  fully 
into  the  law  upon  this  point.^ 

^  6.  Of  Ships  and  Boats. 

The  only  method  of  attaching  ships  and  boats  is  by  arrest- 
ment, as  the  diligence  of  poinding  is  held  not  to  be  applicable 

»  1  Vict.,  c.  41,  §  7. 

*  EiBk.  Inst.  III.  6,  9 ;  Smith  v.  Bunu^  June  23,  1847,  IX.  D.  1344, 
No.  177.  • 

*  Sinclair  v.  Staples,  etc.,  27  Jan.  1860,  XXII.  D.  600. 

*  WiUan  v.  Gloag,  27  June  1840,  II.  D.  1233. 

*  See  BeU's  FrindpleB,  §  2276,  pp.  1345-1347 ;  Erak.  Inst.  III.  6,  5-9 ; 
des'  Conyeyancing,  pp.  309,  310. 
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to  them ;  and  therefore  a  ship  or  boat  may  be  arrested  in  the 
hands  of  the  owner.^  When  the  vessel  has  masts,  the  schedule 
of  arrestment  is  attached  to  the  main-mast,  and  the  letters 
V.  B.  ^nritten  over  it.  Where  there  is  no  mast,  the  schedule  is 
attached  to  the  stem-post;  and  no  other  form  is  necessaiy. 
Where  the  building  of  a  vessel  has  gone  so  far  that  she  may 
probably  be  called  a  ship,  she  may  be  arrested  on  the  stocks.' 

Arrestment,  also,  and  not  poinding,'  is  the  propi&r  diligence 
for  attaching  goods  on  board  ship ;  and  it  is  executed  by  de- 
livering a  schedule  to  the  master,  or  leaving  it  for  him  at  his 
dwelling-place,  in  common  form.^  The  precepts  of  arrestment 
formerly  issued  from  the  Admiralty  Court  always  contained  a 
warrant  to  disable  the  vessel,  to  prevent  her  sailing ;  but  it  has 
been  found,  that  where,  on  account  of  removing  *part  of  the 
tackle,  the  sailors  left  the  ship,  and  the  messenger  and  his 
assistants,  in  their  attempt  to  bring  her  into  the  harbour,  run 
her  on  shore,  the  messenger  was  liable  in  damages/  Where  a 
ship  to  be  disabled  is  in  a  roadstead,  the  messenger  should  take 
care  he  has  proper  assistance.* 

When  ships,  or  goods  on  board  ship,  were  to  be  arrested^ 
the  concurrence  of  the  Judge  Admiral  was  formerly  required ; 
but  the  Admiralty  Court  has  been  abolished,  and  the  jurisdic- 
tion transferred  to  the  Court  of  Session,  in  cases  above  L.25/ 
The  Sheriffs  are,  by  the  same  statute,^  invested  with  a  jurisdio- 
tion  in  Admiralty  matters,  both  civil  and  criminal,  including  such 
as  may  apply  to  persons  residing  f  urth  of  Scotland,  of  the  same 
nature  as  that  formerly  enjoyed  by  the  Court  of  Admiralty.* 

§  7.  Mode  of  Executing  Arrestment 

Arrestments  are  executed  in  the  same  manner  as  citations  on 
summonses,  a  schedule  or  copy  of  arrestment  being  left  with  the 

^  With  regard  to  transfer  of  ownership,  see  Shtdtz  v.  Robinson  and 
Niren,  6  Dec.  1861,  XXIV.  D.  120. 

*  Balfour  v.  Stein,  7  June  1808,  M.  App.  Arrest,  No.  6 ;  MiU  v.  Hoav, 
18  Dec.  1812. 

'  Bankton,  vol.  TIL,  p.  26. 

*  APDonald  v.  WingaU,  2  Feb.  1825,  III.  S.  494. 

»  Kennedy  v.  M'Kinnon,  etc.,  12  Dec.  1821,  I.  S.  228. 

«  Darling  tn  loco.  '  1  WUl.  IV.,  c.  69,  §  21. 

8  Ibid.  §  22.  •  DarUng  tn  loco. 
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airestee.  Referring^  therefore,  to  the  remarks  made  with  regard 
to  the  various  modes  of  executing  citation,  it  is  onlj  necessary  to 
state,  that  the  messenger  must  regularly  execute  the  arrestment 
in  presence  of  one  witness,  who  must  be  designed  in  the  execu- 
tion, and  subscribe  the  same ;  otherwise  the  arrestment  will  be 
null.^  The  schedule  or  copy  of  arrestment  left  with  the  arrestee 
must  be  signed  by  the  messenger ;  but  the  omission  to  insert 
the  name  and  designation  of  the  witness  is  not  fatal  to  its 
validity,'  as  the  Act  1693,  c.  12,  declares,  that  the  omission 
shall  be  punished  by  the  deprivation  of  the  messenger.  The 
same  Act  requires  that  the  day  and  date  of  the  delivery  must 
be  inserted  in  words,  and  not  in  figures. 

If  the  person  in  whose  hands  arrestments  are  used  is  furth 
of  Scotland,  the  rules  already  laid  down,  when  treating  of  the 
edictal  citation  on  a  summons,^  must  be  observed;  and  it  is 
further  necessary,  in  order  to  interpel  the  arrestee  from  making 
payment  to  his  own  creditor,  '  that  proof  be  made  that  he,  or 
those  having  authority  to  act  for  him,  were  previously  in  the 
knowledge  of  such  arrestment  having  been  so  used.'^  Besides 
the  arrestment,  therefore,  there  ought  to  be  a  letter  sent  to  the 
party,  or  to  his  known  agent,  intimating  the  using  of  the  arrest- 
ment. The  neglect  to  give  such  intimation  has,  however,  no 
effect  in  a  question  of  competition,  the  intention  of  the  statute 
being  to  protect  a  debtor  residing  abroad  who  has  bond  fide 
paid.^  Arrestments  against  parties  abroad  are  to  be  made  by 
delivery  of  the  schedule  at  the  Office  of  the  Keeper  of  Edictal 
Citations,  in  the  same  manner  as  charges,  etc. ;  1  and  2  Vict., 
c.  114,  §  18 ;  Act  of  Sederunt,  24  Dec.  1838.  Letters  contain- 
ing a  warrant  to  arrest  the  debtor^s  effects,  ^  wherever  they  can 
be  found,'  are  a  sufficient  warrant  for  arresting  in  the  hands  of 
a  person  out  of  Scotland,  though  there  be  no  special  warrafit 
for  that  purpose.^  An  arrestment  at  the  instance  of  a  foreigner, 

1  1681,  C.6;  land2Vict.,c.  114,§32;  and9andlOVict.,c.  67,  §1. 

>  Thompson^  15  June  1830,  VIII.  S.  921 ;  superseding  the  authority 
of  Stewart  v.  Brown^  22  May  1824,  III.  S.  56,  which  appears  to  have  been 
overmled  by  the  opinions  of  the  whole  Court  in  Holmes  y.  RetW,  4  Mar. 
1829,  Vn.  S.,  p.  535,  which  was  the  parallel  case  of  ^n  inhibition. 

s  See  p.  29.  ^54  Geo.  III.,  c.  137,  §  3. 

<  Syme  and  Stewart  v.  Anderson^  7  Dec.  1824,  III.  S.  372. 

•  Douglasj  Heron,  and  Co.  v.  Palmer^  21  Nov.  1776,  V.  Sup.  380. 
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without  the  concurrence  of  a  mandatory,  has  been  found  in- 
competent.^ 

§  8.  Liability  of  Arrestee. 

The  arrestee,  paying  his  creditor  in  disregard  of  the  arrest- 
ment, is  liable  to  second  payment  to  the  arrester ;  or  delivering 
a  moveable  in  disregard  of  the  arrestment,  he  is  liable  to  an 
arbitrary  sentence  for  contempt. 

It  has,  however,  been  laid  down  by  Lord  Cottenham  in  the 
House  of  Lords,  that  the  arrestee  of  a  debt  paying  band  fide  to 
the  common  debtor  after  a  regular  arrestment,  but  in  ignorance 
of  it,  cannot  be  compelled  to  pay  it  over  again  to  the  arrester. 
And  so,  where  a  party  remitted  money  to  his  agent  to  pay  a 
debt  due  by  him  at  the  place  of  the  agent's  residence,  and  then 
left  home,  and  after  his  so  leaving  home  an  arrestment  was 
executed  at  his  dwelling-house,  and  where  the  agent  paid  the 
debt  after  the  arrestment  was  used,  but  before  the  arrestee 
became  aware  of  it,  it  was  held,  affirming  the  judgment  of  the 
Court  of  Session,  that  the  arrestee  was  not  liable  in  second 
payment.' 

§  9.  Loosing  and  Recal  of  Arrestment. 

Where  the  arrestment  proceeds  on  a  depending  action  on  an 
unregistered  obligation,  where  the  debt  for  recovery  of  which 
arrestment  is  used  is  future  or  contingent,  where  a  decree  has 
been  turned  into  a  libel,  or  is  under  suspension,  or  where  the 
ground  of  debt  is  a  mutual  contract,  though  registered,  the 
arrestment  may  be  loosed  on  caution.  Anciently,  letters  of 
loosing  arrestment  contained  a  warrant  to. the  messenger  to  re- 
ceive the  security  that  should  be  offered  by  the  common  debtor ; 
and  on  the  messenger  reporting  that  sufficient  security  had  been 
found,  the  arrestment  was  loosed,  which  loosing  he  was  directed 
immediately  to  intimate  to  the  creditor.  But  as  the  judging  of 
the  sufficiency  and  receiving  the  security  was  too  great  a  trust 
for  messengers,  bonds  of  caution  were  appointed  to  be  received 
by  the  Clerk  of  the  Bills,  and  recorded  in  the  books  of  Session.^ 

1  Johnston^  23  Feb.  1813,  F.  C. 

>  Laidlaw  y.  Smith,  26  Oct.  1841,  II.  Rob.  490. 

»  1617,  c.  17  ;  Darling  in  loco. 
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The  effect  of  loosmg  is  to  enable  the  arrestee  safely  to  pay  the 
debt  to  the  common  debtor ;  yet  the  arrester  may,  if  the  sub* 
jeet  arrested  continae  in  the  arrestee's  hands,  afterwards  sue 
hun  to  make  it  forthcoming.^    It  was  found,*  that  notwith- 
standing  the  above  statute  in  1617,  the  old  form  of  the  will  of 
the  letters  had  been  continued.    This  form  authorized  the  mes- 
senger not  only  to  loose  the  arrestments  which  had  been  used, 
but  proceeded,  ^  And  how  oft  any  such  arrestments  shall  be  used 
at  the  instance  of  the  said  J,  J?.,  upon  any  goods,  gear,  etc.,  be- 
longing to  the  complainer,  that  ye  as  oft  loose  and  take  off  the 
same ;'  for  under  the  original  practice,  the  messenger  took  care, 
before  loosing  the  respective  arrestments,  to  obtain  security  for 
each  at  loosing.    An  Act  of  Sederunt  was  therefore  passed  to 
regulate  the  matter,  by  which  the  common  debtor  is  empowered 
to  obtain  letters  either  of  special  or  general  loosing  of  arrest- 
ments, by  presenting  a  bill  in  the  Bill  Chamber,  narrating  the 
letters  of  arrestment,<and  praying  for  letters  of  special  or  general 
loosing  of  arrestment,  as  the  case  may  be.     The  deliverance 
passing  the  bill,  specifies  the  extent  of  the  caution.    The  will 
of  the  letters  for  which  the  bill  is  tiie  warrant,  must  be  framed 
in  oonfomity  with  the  Act  of  Sederunt.    By  letters  of  special 
loosing,  the  special  arrestments  therein  specified  are  removed, 
on  caution  being  found,  that  the  effects  which  they  attach  shall 
be  made  forthcoming  to  a  specified  extent ;  and  by  the  letters  of 
general  loosing,  the  arrestments  already  used  are  taken  off,  and 
all  others  prohibited,  on  caution  being  found  judicatum  aolvi. 
These  regulations  do  not  affect  arrestments  juriadietiania  fun- 
dandcB  eauedy  which  are  loosed  on  the  debtor  finding  caution 
judicio  sisti.    When  arrestments  proceed  on  a  depending  action, 
conclading  for  random  or  indefinite  sums,  the  party  may  pre- 
sent a  bill  for  general  loosing  of  arrestments,  offering  to  find 
such  caution  as  the  Lord  Ordinary  may  think  fit.' 

The  loosing  of  the  arrestments  must  be  executed  in  the  hands 
of  the  arrestee,  and  intimation  is  generally  made  of  the  loosing  to 
the  arrester,  though  that  is  not  absolutely  necessary,  except  in  the 
case  of  general  loosing,  and  of  arrestment  for  random  sums.^ 

»  Erak.  III.  6,  13.  •  Paterson,  16  Feb.  1826,  IV.  Sh.  477. 

»  FarreU  v.  WiUox,  10  Feb.  1849,  XL  D.  666. 

*  A.  S.,  11  July  1826,  §  3,  4,  II.  BeU,  70 ;  Darling,  in  hco.    On  the 
jvactice  in  the  Bill-Chamber,  see  fcuiher  A.  S.,  8  June  1860. 

L 
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The  dnactmente  and  practice  above  referred  to  relate  onlj 
to  the  loosiiig  of  arrestments  upon  caution.  This  loosing  is  not 
a  discharge  or  extinction  of  the  creditor's  diligence,  and  shoald 
be  distinguished  from  the  recal  of  an  arrestment,  which  is  the 
removal  of  it,  and  which  is  done  causd  cognitdj  without  caution, 
if  it  be  found  that  the  arrestment  has  been  groundlessly  laid 
on.^  The  recal  of  an  arrestment  could  formeilj  only  be  oIh 
tained  by  petition  for  recal  in  the  Inner  House ;  but  by  the 
statute  1  and  2  Vict.,  c.  114,  §  20,  it  is  enacted,  that  after  the 
31st  of  December  1838,  ^  it  shall  be  competent  to  the  Lord 
Ordinary  in  the  Court  of  Session,  before  whom  any  Summons 
containing  Warrant  of  Arrestment  shall  be  enrolled  as  Judge 
therein,  or  before  whom  any  Action,  on  the  dependence  whereof 
Letters  of  Arrestment  have  been  executed,  has  been,  or  shall  be 
enrolled  as  Judge  therein,  and  to  the  Lord  Oidinaiy  on  the 
Bills,  in  time  of  Vacation,  on  the  Application  of  the  Debtor  or 
Defender,  by  Petition  duly  intimated  to  the  Creditor  or  Pur- 
suer, to  which  Answers  may  be  ordered,  to  recal  or  to  restrict 
such  Arrestment,  on  Caution  or  without  Caution,  and  dispose  of 
the  question  of  Expenses  as  shall  appear  just.''  Such  judgment 
may,  however,  be  reviewed  in  the  Inner  House,  by  a  reclaim- 
ing note  lodged  within  ten  days  from  its  date. 

The  execution  of  loosing  arrestment  should  be  written  on  the 
back  of  the  letters,  or  on  continuous  sheets ;  where  this  is  not 
done,  the  parties  must  be  all  correctly  designed,  and  the  date  of 
the  letters  and  of  the  signeting  specified.  If  the  arrester  or 
arrestee  is  f  urth  of  Scotland,  the  letters  must  be  executed  at  the 
OfBce  of  the  Keeper  of  the  Record  of  Edictal  Citations.'  In 
order  to  authorize  such  edictal  execution,  there  must  be  a  warrant 
to  that  effect  in  the  will  of  the  letters. 

^  See  Lord  Ivoiy^s  opinion  in  BaUinten  y.  Common,  Nov.  14,  1848,  XI. 
D.  32,  No.  4. 

■  1  and  2  Vict.,  c.  114,  §  20;  Morrison  v.  Rennky  Nov.  24,  1847, 
No.  28. 

M  and  2  Yict.,  c.  114,  §  18 ;  A.  of  S.,  Dec.  1888. 


CHAPTER    XI. 

SCHEDULE  AKD  EXECUTION  OF  ARBB8THENT. 

§  1.  ArreatmerU  ad  fundandam  jurisdictionem. 

(1.)  Schedule  of  Arrestment  on  Letters  of  Arrestment  ad  fun- 
dandam jurisdictionem. 

Ii  A.  D,y  Messenger-at-Arms,  by  virtue  of  Letters  of  Arrest- 
ment ad  fundcmdam  jurisdictionem^  dated  and 
aigneted  the  day  of  Eighteen  hundred 
and  yearsy  raised  at  the  instance  of  A.  B,  [design 
him]y  Comphunery  against  C.  D.  [design  him']^  in  her  Majesty's 
name  and  authority.  Lawfully  Fence  and  Arrest  in  the  hands 
of  yon,  E.  F.  [design  Aim],  the  sum  of  [in  words']  pounds  ster- 
ling, more  or  less,  due  and  addebted  by  you  to  the  said  (7.  i>.,  or 
to  any  other  person  or  persons,  for  his  use  and  behoof,  by  bond, 
bill,  decreet,  tack,  ticket,  accompt,  word,  writ,  promise,  contract, 
agreement,  or  by  any  manner  of  way  whatsoever ;  Together 
ALSO  with  all  goods,  gear,  debts,  sums  of  money,  rents  of  lands 
and  houses,  and  every  other  thing  presently  in  your  hands,  cus- 
tody, and  keeping,  pertaining  and  belonging  to  the  said  C.  Z>., 
all  to  remain  in  your  hands  under  sure  Fence  and  Arrest- 
ment jurisdiciianis  fundandcB  oatuOy  conform  to  said  letters  in 
all  points.  This  I  do  upon  the  day  of 
Eighteen  hundred  and  years,  before  and  in  presence 
of  D.  M^  rosidenter  in  E.y  witness  to  the  premises. 

A.D. 

(2.)  Execution  of  the  foregoing. 

Upon  the  day  of  One  thousand 

eight  hundred  and  years,  by  virtue  of  Letters  of 

Arrestment  ad  fundandam  jurisdictionem^  dated  and  signeted 
the  day  of  ,  and  year  aforesaid,  raised 
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at  the  instance  of  A.  B.  [design  him\j  Complainer,  against  C>  D. 
[design  hirn\y  ly  A.  D.y  Messenger-atr-Arms,  passed,  and  in  her 
Majesty's  name  and  authority,  lawfully  Fenced  and  Abrested 
in  the  hands  of  E.  F.  [design  him']j  the  sum  of  [in  wofxUi] 
pounds  sterling  money,  less  or  more,  due  and  addehted  by  him 
to  the  said  C.  1?.,  or  to  any  other  person  or  persons  for  his  use 
and  behoof,  by  bond,  bill,  decreet,  tack,  ticket,  accompt,  word, 
writ,  promise,  contract,  agreement,  or  by  any  manner  of  way 
whatsoever ;  Together  also  with  all  goods,  gear,  debts,  sums 
of  money,  rents  of  houses  and  lands,  and  every  other  thing 
presently  in  the  hands,  custody,  and  keeping  of  him,  the  said 
arrestee,  pertaining  and  belonging  to  the  said  C.  Z>.,  all  to  remain 
in  the  hands  of  the  said  arrestee  under  sure  Fence  and  Arrest- 
ment jurisdictionis  fundandas  causuj  conform  to  said  Letters. 
A  just  Schedule  of  Arrestment  to  the  effect  foresaid  I  delivered 
to  the  said  E.  F.  personally  [or  I  left  within  his  dwelling-place 
in  Jlf.,  with  a  servant  therein,  to  be  given  to  him  because  I  could 
not  find  himself  personally],  which  Schedule  of  Arrestment  was 
signed  by  me,  did  bear  the  date  hereof,  and  contained  the  date 
and  signeting  of  said  Letters,  with  the  name  and  designation  of 
D.  M.y  residenter  in  J?.,  witness  to  the  premises,  and  hereto  sub- 
scribing with  me  on  this  and  preceding  page. 

D.  M.y  Witness.  A.  D. 

§  2.  Arrestments  Proper. 

(3.)  Schedule  of  Arrestment  upon  a  Summons  containing  Warrant 
to  Arresty  or  on  Letters  of  Arrestment  until  caution  be  found. 

I,  A.  D.y  Messenger-at-Arms,  by  virtue  of  a  Summons,  con- 
taining warrant  to  arrest,  signeted  the  day  of 

Eighteen  hundred  and  years  [or 

by  virtue  of  Letters  of  Arrestment,  dated  and  sig- 

neted the  day  of  Eighteen  hundred 

and  years],  raised  at  the  instance  of  A.  B.  [design 

Aim],  Pursuer  [or  Complainer],  against  C.  D.  [design  Aim],  D^ 
fender,  in  her  Majesty's  name  and  authority,  lawfully  Fence 
and  Arrest  in  the  hands  of  you,  E.  F.  [design  Aim],  the  sum  of 
[in  words]  pounds  sterling,  more  or  less,  due  and  addebted  by 
you  to  the  said  C.  D.y  or  to  any  other  person  or  persons  for  his 
use  and  behoof,  by  bond,  bill,  decreet,  tack,  ticket,  accompt, 
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wordy  writ,  promise,  contract,  agreement|  or  by  anj  maimer  of 
way  whatsoever ;  Together  AiiSO  with  all  goods,  gear,  debts, 
smns  of  money,  rents  of  lands  and  houses,  and  every  other 
thing  presently  in  yonr  hands,  cnstody,  and  keeping,  pertaining 
and  belonging  to  the  said  C.  Z>.,  all  to  remain  in  your  hands 
imder  sure  Fence  and  Arrestment,  at  the  instance  of  the  said 
Pursuer  [or  Complainer],  aye  and  until  sufSdent  caution  and 
surety  be  found,  acted  in  the  Books  of  Council  and  Session, 
that  the  same  shall  be  made  furthcoming  to  the  said  Pursuer  [or 
Complainer],  as  accords  of  law,  conform  to  said  Summons  [or 
Letters].    This  I  do  upon  the  day  of 

Eighteen  hundred  and  years,  before  and  in  pre- 

sence of  D.  Jf.,  residenter  in  E.y  witness  to  the  premises. 

A.D. 

(4.)  BlxecuUon  of  the  foregoing  in  the  hand^  of  several  Parties. 

Upon  the  day  of  One  thousand 

eight  hundred  and  years,  by  virtue  of  a  Sum- 

mons, containing  warrant  to  arrest,  signeted  the 
day  of  Eighteen  hundred  and  years 

[or  by  virtue  of  Letters  of  Arrestment,  dated  and 

signeted  the  day  of  Eighteen  hundred 

and  years],  raised  at  the  instance  of  A.B,  [design 

Atm],  against  C.  D,  [design  Attn],  Defender,  I,  A.  D.,  Mes- 
sengewit-Arms,  passed,  and  in  her  Majesty's  name  and  autho- 
rity,  lawfully  Fencep  and  Arrested  in  the  hands  of  each  of 
E.  F,y  merchant  in  G^.,  H,  /.,  bookseller  there,  and  K.  X., 
brewer  there,  the  sum  of  [in  words']  pounds,  sterling  money, 
less  or  more,  due  and  addebted  by  them  to  the  jsaid  C.  Z>.,  or  to 
any  other  person  or  persons  for  his  use  and  behoof,  by  bond, 
bill,  decreet,  tack,  ticket,  accompt,  word,  writ,  promise,  contract, 
agreement,  or  by  any  manner  of  way  whatsoever ;  Together 
Ai^o  with  all  goods,  gear,  debts,  sums  of  money,  rents  of  houses 
and  lands,  and  every  other  thing  presently  in  the  hands,  custody, 
and  keeping  of  them,  the  said  arrestees,  pertaining  and  belong- 
ing to  the  said  C.  i>.,  all  to  remain  in  the  hands  of  the  said 
arrestees  under  sure  Fence  and  Arrestment  at  the  instance 
of  the  said  Pursuer  [or  Complainer],  aye  and  until  sufficient 
caution  and  surety  be  foimd,  acted  in  the  Books  of  Council  and 
Session,  that  the  same  shall  be  made  furthcoming  to  the  said 
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at  the  instance  of  A.B,  [design  Atm],  Complainer,  against  C.  D. 
[design  Atm],  I^  A,  D.,  Messenger-at-Arms,  passed,  and  in  her 
Majesty's  name  and  authority,  lawfully  Fenced  and  Abbested 
in  the  hands  of  E,  F,  [design  Atm],  the  sum  of  [in  words] 
pounds  sterling  money,  less  or  more,  due  and  addebted  by  him 
to  the  said  C.  i>.,  or  to  any  other  person  or  persons  for  his  use 
and  behoof,  by  bond,  bill,  decreet,  tack,  ticket,  accompt,  word, 
writ,  promise,  contract,  agreement,  or  by  any  manner  of  way 
whatsoever ;  Togetheb  also  with  all  goods,  gear,  debts,  sums 
of  money,  rents  of  houses  and  lands,  and  every  other  thing 
presently  in  the  hands,  custody,  and  keeping  of  him,  the  said 
arrestee,  pertaining  and  belonging  to  the  said  C,  Z>.,  all  to  remain 
in  the  hands  of  the  said  arrestee  under  sure  Fence  and  Arrest- 
ment jurisdictianis  fundatidcB  causOj  conform  to  said  Letters. 
A  just  Schedule  of  Arrestment  to  the  effect  foresidd  I  delivered 
to  the  said  E.  F.  personally  [or  I  left  within  his  dwelling-place 
in  Jf.,  with  a  servant  therein,  to  be  given  to  him  because  I  could 
not  find  himself  personally],  which  Schedule  of  Arrestment  was 
signed  by  me,  did  bear  the  date  hereof,  and  contained  the  date 
and  signeting  of  said  Letters,  with  the  name  and  designation  of 
Z>.  M,y  residenter  in  E.y  witness  to  the  premises,  and  hereto  sub- 
scribing with  me  on  this  and  preceding  page. 

D.  Jf.,  Witness.  A.  D. 

§  2.  Arrestments  Proper. 

(3.)  Schedule  of  Arrestment  upon  a  Summons  containing  Warrant 
to  Arresty  or  on  Letters  of  Arrestment  until  caution  be  found. 

I,  A.  D.J  Messenger-at-Arms,  by  virtue  of  a  Suiomons,  con- 
taining warrant  to  arrest,  signeted  the  day  of 

Eighteen  hundred  and  years  [or 

by  virtue  of  Letters  of  Arrestment,  dated  and  sig- 

neted the  day  of  Eighteen  hundred 

and  years],  raised  at  the  instance  of  A.  B.  [design 

Aim],  Pursuer  [or  Complainer],  against  C  D.  [design  Atm],  De- 
fender, in  her  Majesty's  name  and  authority,  lawfully  Fence 
and  Arrest  in  the  hands  of  you,  E.  F.  [design  Aim],  the  sum  of 
[in  words']  pounds  sterling,  more  or  less,  due  and  addebted  by 
you  to  the  said  C.  2>.,  or  to  any  other  person  or  persons  for  his 
use  and  behoof,  by  bond,  biU,  decreet,  tack,  ticket,  accompt, 


ABBSSTMBXT  TX  EXBCUTIOV.  167 

(5.)  Schedule  of  Arresfynent  upon  an  Extract  Registered  Protest 

1^  A,  D.y  Messenger-^ftt-ArniB,  by  virtae  of  (a)  an  Extract 
B^stered  Protest  and  Warrant  of  tlie  Lords  of  Council  and 
Session  thereon^  dated  the  day  of 

Eighteen  hundred  and  years,  at  the  instance  of 

A.  B.  [design  Am],  agunst  C.  D.  [design  Atm],  in  her  Majesty's 
name  and  authority,  lawfully  Fevoe  and  Amassr  in  the  hands 
of  you,  E.  F.  [design  Aim],  the  sum  of  [m  loonb]  pounds  ster- 
lings more  or  less,  due  and  addebted  by  yoa  to  the  said  (7.  2>«, 
or  to  any  other  person  or  persons  for  his  use  and  behoof,  by 
bond,  bill,  decreet,  tack,  ticket,  aecompt,  word,  writ,  promise, 
oontniet,  agreement,  or  by  any  manner  of  way  whatsoever; 
Together  also  with  all  goods,  gear,  debts,  sums  of  money, 
rents  of  lands  and  houses,  and  every  other  thing  presently  in 
your  hands,  custody,  and  keeping,  pertaining  And  belonging  to 
the  said  C*  2>«,  all  to  iwmain  in  your  bands  under  sure  Fence 
and  ABBE8T1CBNT  (b\  at  the  instance  of  the  said  A.  J3.,  aye  and 
untQ  he  be  completely  satisfied  and  psud  of  the  sum  of  [in  words] 
sterling,  and  the  legal  interest  thereof  since  due  and  till  paid, 
contained  in  and  due  by  a  Bill  drawn  by  the  said  A.  B.^  upon 
and  accepted  by  the  said  (7.  2>.,  dated  the  day  of 

jESgfateen  hundred  and  y«ftrs,  and 

payable  months  after  date,  conform  to  said  Ez'^ 

tract  and  Warrant.    This  I  do  upon  the  day  of 

Eighteen  hundred  and  years,  before 

and  in  presence  of  D.  AL,  residenter  in  i?.,  witness  to  the  pre* 
mises, 

A.n. 

(a)  If  the  Arrestment  proceed  on  an  Extract  Registered  Bondy 
sat/f  hy  virtue  of  an  Extract  Be^stesed  Bond,  and  Warrant  of 
the  Lords  of  Council  and  Session  theceon,  dated  the 

day  of  Eighteesi  hundred  and  yo^rs^ 

at  the  inatanee  of  A.B.  [design  Aim],  against  C*  Dm  [design  Attn], 
etc.,  etc*,  etc. 

(b)  at  the  instance  of  the  said  A»  £.,  aye  and  until  he  be  com- 
pletely satisfied  and  paid  of  the  sum  of  [in  words']^  with  the 
legal  interest  thereof  from  the  term  of  until  paid, 
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Pimoer  [or  Complain^r],  as  accords  of  law,  confomi  to  said 
Smnmons  [or  Letters].  A  jost  Schedule  of  Arrestment  to  the 
effect  foresaid  I  delivered  to  each  of  the  said  E.  F.  and  H.  L 
personally,  and  the  like  Schedule  of  Airestment  I  left  for  the 
said  K.  L.f  within  his  dwelling-place  in  &  Street,  G.,  with  a 
servant  therein,  to  he  given  to  him  because  I  could  not  find 
himself  personally ;  which  Schedules  of  Arrestment  were  signed 
by  me,  did  bear  the  date  hereof,  and  contained  the  date  of  sig- 
neting  of  said  Summons  [or  the  date  and  ngngting  of  said  Lettirs]y 
with  the  name  and  designation  of  2>.  Af.j  residenter  in  E^  wit- 
ness to  the  haill  premises,  and  hereto  subscribing  with  me  on  this 
and  the  preceding  page. 

D.  M.y  Witnewu  A.  D. 

Personal  Diligence  Aety  1  and  2  Victj  c.  114,  Schedule 
No.  1.     Be/erred  to  on  p.  151. 

Warrant  to  be  subjoined  to  Ewtracts  in  the  Court  of  Session^  etc. 

And  the  said  Lords  grant  Warrant  to  Messengers-at-Arms 
in  her  Majest/s  name  and  authorify  to  chaige  the  said  A,  -per- 
sonally,  or  at  his  dwelling-place^  if  witlun  Scotlandy  and  if  furth 
thereof  by  delivering  a  copy  of  chaige  at  the  Record  Ojflce  of 
the  Keeper  of  the  Records  of  the  Court  of  Session^  [state  what 
the  party  is  decerned  to  do;  if  to  pay  money y  specify  the  mm, 
interest  and  expenses  ;  or  if  to  fulfil  an  obligation,  specify  it  as  in 
the  Decree  or  other  document],  and  that  to  the  said  B,  [jfp^fy 
the  name  of  the  person  in  whose  favow  the  Decree  is  pronorniced], 
within  [insert  the  appropriate  days]  next  after  he  is  charged  to 
that  effect,  under  the  pain  of  poinding  and  imprisonment  [if  the 
sum  or  any  part  thereof  be  payable  at  a  future  time  add  hercy 
^  the  terms  of  payment  being  always  first  come  and  bygone ;'] 
and  also  grants  warrant  to  arrest  the  said  A^s  readiest  goods^ 
gear,  debts,  and  sums  of  money,  in  payment  and  satisfaction  of 
the  said  sum,  interest  and  expenses ;  and  if  the  said  A.  fail  to 
obey  the  said  Charge,  then  to  poind  the  said  A!s  readiest  goods^ 
gear,  and  other  effects,  and  if  needful  for  effecting  the  said 
poinding,  grants  warrant  to  open  all  shut  and  lockfast  places^ 
in  form  as  effeirs.    Extracted  [specify  place  and  daU]. 

[Extractor's  Signature^ 

*  Now  the  Office  of  the  Keeper  of  the  Record  of  Edictal  Citations,  A.  S. 
Dec.  24,  183a 
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of  said  Bank,  the  sum  of  [in  words]  pounds  sterling  monej, 
less  or  more,  due  and  addebted  by  them  to  the  said  C.  Z).,  or  to 
any  other  person  or  persons  for  his  use  and  behoof,  by  bond, 
bill,  decreet,  tack,  ticket,  accompt,  word,  writ,  promise,  con- 
tract, agreement,  or  by  any  manner  of  way  whatsoever ;  To- 
gether AJLSO  with  all  goods,  gear,  debts,  sums  of  money,  rents 
of  houses  and  lands,  and  every  other  thing  presently  in  the 
hands,  custody,  and  keeping  of  them,  the  said  Arrestees,  per- 
taining and  belonging  to  the  said  (7.  2>.,  all  to  remain  in  the 
hands  of  the  said  Arrestees,  under  sure  Fence  and  Arrest- 
Kent,  at  the  instance  of  the  said  A.  J5.,  aye  and  until  he  be 
completely  satisfied  and  paid  of  the  sum  of  [in  words]  sterling, 
and  the  legal  interest  thereof  since  due  and  till  paid,  contained 
in  and  due  by  a  Bill  drawn  by  the  said  A.  B,  upon  and  ac- 
cepted by  the  said  C.  !>.,  dated  the  day  of 
Eighteen  hundred  and  years,  and  payable 
months  after  date.  Conform  to  said  Extract  and  Warrant,  a 
just  Schedule  of  Arrestment,  to  the  effect  foresaid,  I  delivered 
to  the  said  E.  F.  personally ;  the  like  Schedule  of  Arrestment 
for  the  said  Bank  of  S.;  and  the  like  Schedule  of 
Arrestment  for  the  said  H.  G.y  as  Manager ;  and  for  behoof 
thereof,  I  left  within  the  place  of  business  of  the  said  Bank  in 
Square,  Edinburgh,  with  a  servant  therein,  for  their 
use  and  behoof ;  which  Schedules  of  Arrestment  were  signed  by 
me,  did  bear  the  date  hereof,  and  contained  the  date  of  said 
Extract  and  Warrant,  with  the  name  and  designation  of  D.  if., 
residenter  in  E.^  witness  to  the  haill  premises,  and  hereto  sub- 
scribing with  me  on  this  and  the  preceding  page. 

A.D. 
Z>.  if..  Witness. 

(7.)  Intimation  of  an  Arrestment  being  used  in  the  hands  of  a 
party  furOi  of  Scotland  to  his  known  Agent. 

I,  A.  D.J  Messenger-at-Arms,  do  hereby  intimate  to  you, 
A*  B.  [design  Attn],  as  the  known  Agent,  Factor,  Commissioner, 
or  Attorney  for  C.  D.  [dedgn  Aim],  that  by  virtue  of  a  Sum- 
mons, containing  warrant  to  arrest,  signeted  the  day  of 
Eighteen  hundred  and  years  [or^  by  virtue 
of  Letters  of  Arrestment,  dated  and  signeted  the  day 
of                Eighteen  hundred  and               years],  raised  at  the 
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instance  of  E,  F.  [design  Aim],  Pursuer  [or  Complainer]|  against 
G.  H,  [design  Atm],  Defender,  I  have  this  day,  in  her  Ma- 
jesty's name  and  authority,  lawfully  Fenced  and  Arrested 
in  the  hands  of  the  said  C.  i>.,  as  being  f urth  of  Scotland,  the 
sum  of  [in  words']  sterling,  less  or  more,  due  and  addebted  by 
him,  the  said  C.  Z>.,  to  the  said  G,  jET.,  or  to  any  other  person 
or  persons  for  his  use  and  behoof,  by  bond,  bill,  decreet,  tack, 
ticket,  acoompt,  wOTd,  writ,  promise,  contract,  agreement,  or  by 
any  manner  of  way ;  Together  also  with  all  goods,  gear, 
debts,  sums  of  money,  rents  of  lands  and  houses,  and  every 
other  thing  presently  in  the  hands,  custody,  and  keeping  of  him, 
the  said  C.  X>.,  pertaining  and  belonging  to  the  said  6r.  £r.,  all 
to  remain  in  the  hands  of  the  said  C.  Z>.,  under  sure  Fekob 
and  Arrestment,  at  the  instanoe  of  the  said  E.  F.j  Pursuer 
[or  Complainer],  aye  and  until  sufficient  caution  and  security  be 
found  acted  in  the  Books  of  Council  and  Session,  that  the  same 
shall  be  made  furthcoming  to  the  said  Pursuer  [or  Complainer], 
as  accords  of  law.  This  I  did,  by  delivering  at  the  Office  of  the 
Keeper  of  the  Record  of  Edictal  Citations,  wif^in  tlie  Goieral 
Register  House,  Exlinburgh,  a  just  Schedule  of  Arrestment,  to 
the  effect  foresaid,  for  the  said  C,  Z>.,  as  being  f urth  of  Scot- 
land, conform  to  said  Summons  [or  Letters].  This  I  do  that 
you  may  not  pretend  ignorance  of  the  premises,  the 
day  of  Eighteen  hundred  and  years,  before 

and  in  presence  of  Z>.  If.,  reaidenter  in  E.y  witness  to  the 
premises. 

A.D. 

(8.)  Execution  of  Arrestment  in  the  hands  of  a  party  furth  of 
Scotland  J  and  in  the  hands  of  his  known  Agentj  and  Intimation 
to  the  latter. 

Upon  the  day  of  One  thousand  eight 

hundred  and  years,  by  virtue  of  a  Summons  contain- 

ing warrant  to  arrest,  ngneted  the  day  of 

Eighteen  hundred  and  years  [or  by  virtue  of  Letters  of 

Arrestment,  dated  and  ngneted  the  day  of 

Eighteen  hundred  and  years],  raised  at  the  instanoe 

of  E.  F.  [design  Attn],  Pursuer  [or  Com|dainer],  against  G,  H. 
[design  Atm],  Defends,  I,  A.  ^.,  Messenger-at-Arms,  passed, 
and  in  her  Majesty's  name  and  autlxMrity,  lawfully  Fenced  and 
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Arrested  in  the  hands  of  each  of  C.  Z>.  [design  him\  and  A.  B* 
\de8ign  Aim],  his  known  Agent,  Factor,  Commissioner,  or  At- 
tomej,  the  snm  of  \in  wordi\  pounds,  sterling  money,  less  or 
more,  due  and  addebted  bj  them,  or  either  of  them,  to  the  said 
G.  H.J  or  to  any  other  person  or  persons  for  his  use  and  behoof, 
by  bond,  bill,  decreet,  tack,  ticket,  aocompt,  word,  writ,  promise, 
contract,  agreement,  or  by  any  manner  of  way  whatsoey^; 
TooBTHEB  JlLSO  with  all  goods,  gear,  debts,  sums  of  money, 
rents  of  hooaes  and  lands,  and  every  other  thing  presently  in 
the  hands,  custody,  and  keeping  of  them,  the  said  Arrestees, 
pertaining  and  bdonging  to  die  said  G.  H.j  all  to  remain  in  the 
hands  of  the  said  Arrestees,  under  sure  Fence  and  Arrest- 
ment, at  the  instance  of  the  said  E.  F.,  Pursuer  [or  Com- 
plainer],  aye  and  until  sufficient  caution  and  surety  be  found 
acted  in  the  Books  of  Council  and  Session,  that  the  same  shall 
be  made  furthcoming  to  the  said  Pursuer  [or  Complainer],  as 
accords  of  law.  Conform  to  said  Summons  [or  Letters],  a  just 
Schedule  of  Arrestment  to  the  effect  foresaid,  for  the  said  (7.  X>., , 
as  being  furth  of  Scotland,  I  delivered  at  the  Office  of  the 
Keeper  of  the  Record  of  Edictal  Citations,  within  the  General 
Register  House,  Edinburgh,  in  terms  of  the  Statute  and  Act  of 
Sederunt  thereanent ;  and  the  like  Schedule  of  Arrestment  for 
the  said  A.  B.y  I  left  within  his  dwdling-plaoe  in  Z.,  with  a 
servant  therein,  to  be  given  to  him,  because  I  could  not  find 
himsdf  personally ;  and  at  the  same  time  I  intimated  to  the  said 
A.  B^  as  the  known  Agent,  Factor,  Commissioner,  or  Attorney 
foresaid,  that  I  had  so  arrested  in  the  hands  of  the  said  €•  D^ 
his  constituent,  as  being  furth  of  Scotland,  at  the  said  Office  of 
the  Keeper  of  the  Record  of  Edictal  Citations,  to  the  effect 
before  mentioned ;  and  I  left  a  just  copy  of  Intimation  for  the 
said  A*  B^  to  that  effect,  abng  with  the  foresaid  Schedule  of 
Arrestment,  with  the  said  servant,  to  be  given  to  him  as  said  is, 
which  Schedules  of  Arrestment  and  copy  of  Intimation  were 
signed  by  me,  etc*,  etc.,  etc. 

D.  M.y  Witness.  A.  D. 

(9.)  Special  Arrestment. 

I,  A.  D^  Messenger«t-Arms,  by  virtue  of  Letters  of  Inhibi- 
tion and  Anestment,  dated  and  signeted  die 
day  of                     Ei^teen  hundred  and  yean  [or 
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instance  of  E.  F.  [design  Attn],  Pursuer  [or  Compiainer],  against 
6^.  H,  [design  Atm],  Defender,  I  have  this  day,  in  her  Ma- 
jesty's name  and  authority,  lawfully  Fenced  and  Askested 
in  the  hands  of  the  said  C.  D.^  as  being  furth  of  Scotland,  the 
sum  of  [in  words']  sterling,  less  or  more,  due  and  addebted  by 
him,  the  said  C.  2>.,  to  the  said  G.  H^  or  to  any  other  person 
or  persons  for  his  use  and  behoof,  by  bond,  bill,  decreet,  tack, 
ticket,  accompt,  word,  writ,  promise,  contract,  agreement,  or  by 
any  manner  of  way ;  Together  also  with  all  goods,  gear, 
debts,  sums  of  money,  rents  of  lands  and  houses,  and  eTery 
other  thing  presently  in  the  hands,  custody,  and  keeping  of  him, 
the  said  C.  !>.,  pertaining  and  belon^g  to  the  said  G.  H^  all 
to  remain  in  the  hands  of  the  sidd  C.  D.,  under  sure  Fence 
and  AsBESTMENT,  at  the  instance  of  the  said  E.  F.,  Pursuer 
[or  Complainer],  aye  and  until  sufficient  caution  and  security  be 
found  acted  in  the  Books  of  Council  and  Sesrion,  that  the  same 
shall  be  made  furthcoming  to  the  said  Pursuer  [or  Complainer], 
as  accords  of  law.  This  I  did,  by  delivering  at  the  Office  of  the 
Keeper  of  the  Record  of  Edictal  Citations,  within  die  Greneral 
Register  House,  Edinburgh,  a  just  Schedule  of  Arrestment,  to 
the  effect  foresaid,  for  the  said  C.  1?.,  as  being  furth  of  Scot- 
land, conform  to  said  Summons  [or  Letters].  This  I  do  tliat 
you  may  not  pretend  ignorance  of  the  premises,  the 
day  of  Eighteen  hundred  and  years,  before 

and  in  presence  of  D.  Jf.,  residenter  in  JS.,  witness  to  the 
premises. 

A.D. 

(8.)  Execution  of  Arrestment  in  the  hands  of  a  party  furth  of 
Scotland^  and  in  the  hands  of  his  known  Agentj  and  Intimation 
to  the  latter. 

Upon  the  day  of  One  thousand  eight 

hundred  and  years,  by  virtue  of  a  Summons  contain- 

ing warrant  to  arrest,  signeted  the  day  of 

Eighteen  hundred  and  years  [or  by  virtue  of  Letters  of 

Arrestment,  dated  and  ragneted  the  day  of 

Eighteen  hundred  and  years],  raised  at  the  instanoe 

of  E>  F.  [design  Atm],  Pursuer  [or  Complainer],  against  G.  H. 
[design  Atm],  D^ender,  I,  A.  D,^  Messenger-at-Ams,  passed, 
and  in  her  Majesty's  name  and  autb<Mrity,  lawfulfy  Fenced  and 
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Abrested  in  the  hands  of  each  of  C.  Z>.  \de8ign  him\  and  A.  B. 
[fkstffn  Aim],  his  known  Agent,  Factor,  Commifisioner,  or  At- 
torney, the  snm  of  [in  tiH>rdi]  pounds,  sterling  money,  less  or 
more,  due  and  addebted  by  them,  or  either  of  them,  to  the  said 
6r.  H,,  or  to  any  other  person  or  persons  for  his  use  and  behoof, 
by  bond,  bill,  decreet,  tack,  ticket,  accompt,  word,  writ,  promise, 
contract,  agreement,  or  by  any  manner  of  way  whatsoever; 
ToGBTHEB  AiiSO  with  all  goods,  gear,  debts,  sums  of  money, 
rents  of  hooses  and  lands,  and  every  other  thing  presently  in 
the  hands,  custody,  and  keeping  of  them,  the  said  Arrestees, 
pertaining  and  belonging  to  tiie  said  G.  H,^  all  to  remain  in  the 
hands  of  the  said  Arrestees,  under  sure  Fence  and  Ajobesiv 
MENT,  at  the  instance  of  the  said  E,  jP.,  Pursuer  [or  Com- 
plainer],  aye  and  until  sniBcient  caution  and  surety  be  foimd 
acted  in  the  Books  of  Council  and  Session,  that  the  same  shall 
be  made  furthcoming  to  the  said  Pursuer  [or  Complainer],  as 
accords  of  law.  Conform  to  said  Summons  [or  Letters],  a  just 
Schedule  of  Arrestment  to  the  effect  foresaid,  for  the  said  C.  Z>.,  < 
as  being  furth  of  Scotland,  I  delivered  at  the  Office  of  the 
Keeper  of  the  Record  of  Edictal  Citations,  within  the  General 
Register  House,  Edinburgh,  in  terms  of  the  Statute  and  Act  of 
Sederunt  thereanent ;  and  the  like  Schedule  of  Arrestment  for 
the  said  A.  B.j  I  left  within  his  dwdling-plaoe  in  X.,  with  a 
servant  therein,  to  be  given  to  him,  because  I  could  not  find 
himsdf  pa-sonally ;  and  at  the  same  time  I  intimated  to  the  said 
A.  B^  as  the  known  Agent,  Factor,  Commissioner,  or  Attorney 
foresaid,  that  I  had  so  arrested  in  the  hands  of  the  said  C.  i>., 
his  constituent,  as  being  furth  of  Scotland,  at  the  said  Office  of 
the  Keep»  of  the  Record  of  Edictal  Citations,  to  the  effect 
before  mentioned ;  and  I  left  a  just  copy  of  Intimation  for  the 
said  A*  B^  to  that  effect,  along  widi  the  foresaid  Schedule  of 
Arrestment,  with  the  said  servant,  to  be  given  to  him  as  said  is, 
which  Schedules  of  Arrestment  and  copy  of  Intimation  were 
signed  by  me,  etc.,  etc.,  etc. 

D.  if..  Witness.  A.  D. 

(9.)  Special  Arrestment, 

ly  A.  £>.,  Messenger^^at-Arms,  by  virtue  of  Letters  of  Inhibi- 
tion and  Arrestment,  dated  and  signeied  the 
day  of                     Eighteen  hundred  and  yean  [or 
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other  wrib\j  raised  at  the  instance  of  A.  B.  [design  him\y  Corn- 
plainer,  against  C  D.  [design  Atm],  in  her  Majesty's  name  and 
authority,  lawfully  Fence  and  Arrest  in  the  hands  of  yon, 
the  Insurance  Company  in  E^  the  Interest  of  the 

said  C  D.  in  the  Policy  of  Insurance  No.  xyWj  issued  by  you, 
the  said  Insurance  Company,  in  favour  of  6^.  H.  [design  Atm], 
bearing  date  the  day  of  Eighteen  hundred 

and  years,  or  of  whatever  number,  date,  or  time 

the  same  may  be,  all  to  rem  wi  in  your  hands  under  sure  Fence 
and  Arrestment,  at  the  instance  of  the  said  Complainer,  aye 
and  until  he  be  completely*  satisfied  and  paid  of  the  sum  of, 
etc.,  etc.,  etc.  [as  in  the  Letters'].  A.  D. 

Note. — ^If  the  Arrestment  is  on  a  Summons,  or  Letters  of 
Arrestment,  or  other  warrant,  the  schedule  and  execution  can 
be  easily  made  out  from  the  above. 

§  3.  Arresting  Shipsy  etc. 

(10.)  Schedule  of  Arrestment  to  be  affixed  on  the  MainHnast  of  the 
Ship—4f  she  has  no  mast^  then  on  the  Stemrpost. 

V.R. 

I,  A.  D.J  Messenger-at-Arms,  by  virtue  of  a  Summons  con- 
taining warrant  to  arrest,  signeted  the  day  of 
Eighteen  hundred  and  years,  raised  at  the  instance  of 
A.  B.  [design  Atm],  Pursuer,  against  C.  D.  [design  Attn],  De- 
fender [if  the  Summons  has  the  concurrence  of  the  Lord  Ordi- 
nary thereouy  say^  ^having  a  warrant  of  concurrence  and 
authority  by  Lord  Ordinary  officiating  on  the  Bills 
thereon,  for  putting  the  said  Warrant  of  Arrestment  into  all 
due  and  lawful  execution,  so  far  as  regards  maritime  subjects, 
dated  the  day  of  and  year  aforesaid'],  in 
her  Majesty's  name  and  authority,  lawfully  Fence  and  Arrest 
the  Ship  or  Vessel  called  the  E.  of  F.y  presently  lying  in  the 
harbour  of  (7.,  of  which  Ship  or  Vessel  the  said  C.  D.,  Defen- 
der, is  sole  or  part  owner,  with  her  float,  boats,  furniture,  and 
apparelling,  all  to  remain  in  the  said  harbour  of  (7.,  under  sure 
Fence  and  Arrestment,  at  the  instance  of  the  said  Pursuer, 
aye  and  until  sufficient  caution  and  surety  be  found  acted  in 
the  Books  of  Council  and  Session  that  the  same  shall  be  made 
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furthcoming  to  the  said  Pursuer,  as  accords  of  law.  This  I  do 
upon  the  day  of  Eighteen  hundred  and 

years,  before  and  in  presence  of  D,  M.y  residenter  in 
E.^  witness  to  the  premises.  A.  D. 

Note. — ^A  ship  may  be  effectually  arrested  under  a  general 
warrant  of  arrestment  in  the  Summons  in  common  form  {James 
Clarky  etc.y  v.  ARehael  Loos  and  Mandatoryj  Second  Division, 
17  June  1853,  15  D.  750). 

(11.)  Execution  of  Arrestment  of  a  Ship, 

Upon  the  day  of  Eighteen  hundred  and 

years,  by  virtue  of  a  Summons,  containing  warrant 
to  arrest,  signeted  the  day  of  and  year 

aforesaid,  raised  at  the  instance  oi  A,  B.  [design  Aim],  Pursuer, 
against  C.  D.  [design  Atm],  Defender  [if  the  Summons  has  the 
concurrence  of  the  Lord  Ordinary  thereon^  say^  having  a  warrant 
of  concurrence  and  authority  by  Lord  Ordinary  officiat- 

ing on  the  Bills  thereon,  for  putting  the  said  Warrant  of  Arrest- 
ment into  all  due  and  lawful  execution,  so  far  as  regards  mari- 
time subjects,  dated  the  day  of  and  year 
aforesaid],  I,  A.  i>.,  Messenger-at-Arms,  passed,  and  in  her 
Majesty's  name  and  authority,  lawfully  Fenced  and  Arrested 
the  Ship  or  Vessel  called  the  E.  of  F,j  presently  lying  in  the 
harbour  of  (?.,  of  which  Ship  or  Vessel  the  said  C.  Z>.,  Defender, 
is  sole  or  part  owner,  with  her  float,  boats,  furniture,  and  ap- 
parelling, all  to  remain  in  the  harbour  of  G.y  under  sure  Fence 
and  Abrestbient,  at  the  instance  of  the  said  Pursuer,  aye  and 
untQ  sufficient  caution  and  surety  be  found  acted  in  the  Books 
of  Council  and  Session,  that  the  same  shall  be  made  furth- 
coming to  the  said  Pursuer,  as  accords  of  law.  A  just  Schedule 
of  Arrestment  to  the  effect  foresaid  I  affixed  and  left  upon  the 
main-mast  of  the  said  Ship  or  Vessel,  and  marked  the  letters 
V.  R.  above  the  same,  which  Schedule  of  Arrestment  was  signed 
by  me,  did  bear  the  date  hereof,  and  contained  the  date  of  signet- 
mg  of  said  Summons  (and  the  date  of  the  said  warrant  of  con- 
currence and  authority),  with  the  name  and  designation  of 
X>.  M,y  residenter  in  jS.,  witness  to  the  premises,  and  hereto 
subscribing  with  me  on  this  and  the  preceding  page. 

D.  Jf.,  Witness.  A.  D. 
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§  4.  Loosing  of  Arrestments. 

(12.)  Schedule  for  Arrestee  on  Letters  of  General  Loosing  of 

Arrestment. 

Jy  A,  D.y  Mes8enger-«t-ArmSy  by  virtue  of  Letters  of  Gene- 
ral Loosing  of  Arrestment^  dated  and  signeted  the 

day  of  Eighteen  hundred  and 

years,  raised  at  the  instance  of  A.  B.  [design  hian\^  Complainer, 
against  C.  D.  [design  him\^  in  her  Majesty's  name  and  au- 
thority, hereby  lawfiJly  loose  the  Arrestment  used  and  laid  on 
in  the  hands  of  you,  E.  F.  [design  Am],  by  virtue  of  a  Summons 
containing  warrant  to  arrest,  signeted  the  day  of 

Eighteen  hundred  and  years  [or  by  virtue 

of  Letters  of  Arrestment,  dated  and  signeted  [as  the 

case  may  be]y  at  the  instance  of  the  said  C*  2).,  arresting  the 
goods  and  gear,  debts  and  sums  of  money,  and  whole  other 
moveable  effects  in  your  hands,  custody,  and  keeping,  pertaining 
and  belonging  to  the  said  A.  £.,  which  by  said  Arrestment  were 
ordered  all  to  remain  in  your  hands  under  sure  Fence  and 
Arrestment,  at  the  instance  of  the  said  C.  2>.,  aye  and  until 
sufficient  caution  and  surety  be  found,  acted  in  tlie  Books  of 
Council  and  Session,  that  tJie  same  shall  be  made  furthcoming 
to  C.  D.J  as  accords  of  law,  because  the  Lord  Ordinary  has 
passed  the  Bill  to  loose  the  said  Arrestment  upon  the  said  Com- 
plainer  finding  caution  to  the  extent  of  [here  insert  the  extent  of 
the  caution  to  be  found\  and  because  P.  S.  [design  hirn\  has  be- 
come cautioner  to  that  effect  for  the  said  Complainer,  conform 
to  said  Letters  of  Loosing  Arrestment  in  all  points.  This  I  do 
upon  the  day  of  Eighteen  himdred  and 

years,  before  and  in  presence  of  Z>*  JIf.,  residenter  in 
E*^  witness  to  the  premises. 

A.D. 

(13.)  Schedule  of  Intimation  of  the  foregoing  to  the  Arrester. 

I,  A.  D.J  Messenger-atrArms,  by  virtue  of  General  Letters 
of  Loosing  of  Arrestments,  dated  and  signeted  the 

day  of  Eighteen  hundred  and 

years,  raised  at  the  instance  of  A.  B.  [design  Atm],  Complainer, 
against  C.  D.  [design  Atm],  do  hereby,  in  her  Majesty's  name 
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and  authority,  lawfully  intimate  to  you,  the  said  C.  D,y  that  I 
have  this  day  [or  upon  the  day  of  Eighteen 

hundred  and  years,  I  passed  and]  lawfully  loosed  the 

Arrestments  used  and  laid  on  in  the  hands  of  E.  F.  and  /.  M. 
[design  them]y  by  virtue  of  a  Summons  containing  warrant  to 
arrest,  signeted  the  day  of  Eighteen 

hundred  and  years  [or  by  virtue  of  Letters  of  Arrest- 

ment dated  and  signeted  the  ],  at  your 

instance,  arresting  the  goods,  gear,  debts,  and  sums  of  money, 
and  what  other  moveable  effects  in  the  hands,  custody,  and 
keeping  of  them,  the  said  E.  F.  and  L  if.,  pertaining  and  be- 
longing to  the  said  A,  jB.,  Complainer,  which  by  said  Arrest- 
ments were  ordered  all  to  remain  in  their  hands,  imder  sure 
Fence  and  Abbestment,  at  your  instance,  aye  and  until  suffi- 
cient caution  and  surety  be  found,  acted  in  the  Books  of  Council 
and  Session,  that  the  same  shall  be  made  furthcoming  to  you,  as 
accords  of  law,  and  I  prohibit  and  discharge  you  from  troubling 
or  molesting  any  of  the  persons  in  whose  hands  you  have  such 
Arrestments  as  aforesaid,  and  from  using  any  new  Arrestments, 
by  virtue  of  the  said  Sununons  [or  Letters  of  Arrestment], 
BECAUSE  the  Lord  Ordinary  has,  etc.,  etc.,  etc.  [as  in  the  pre- 
ceding  Schedule']'    This  I  do,  etc.  etc. 

A.D. 

Note. — ^If  the  intimation  is  not  made  by  the  Messenger  who 
looses  the  Arrestment,  then  say,  ^  lawfully  intimate  to  you,  the 
said  C.  2>.,  that  /.  6r.,  Messenger-at-Arms,  passed  upon  the 
day  of  Eighteen  hundred  and  years, 

and  lawfully  loosed,  etc.,  etc.,  etc.,'  and  the  Execution  can  be 
made  to  correspond. 

(14.)  Executio^i  of  Loosing  Arrestment  on  General  Letters  of 
Loosing  Arrestment^  and  Intimation  thereof  to  the  Arresting 
Creditor. 

Upon  the  day  of  Eighteen  hun- 

dred and  years,  by  virtue  of  General  Letters  of 

Loosing  Arrestment,  dated  and  signeted  the 

day  of  ,  and  year  aforesaid,  raised 

at  the  instance  of  A.  B.  [design  Atm],  Complainer,  against  (7.  D. 
[design  Aim],  I,  A.  i>.,  Me08enger*at-Arma,  passed,  and  in  her 


176  SCHEDULE  AND  EXECUTION  OF  ABBESTMENT. 

Majesty's  name  and  anthority,  lawfully  loosed  the  Arrestments 
used  and  laid  on  in  the  hands  of  E.  F.  and  /.  M,  [design  them], 
by  virtue  of  [here  state  under  what  Warrant  the  Arrestments  were 
laid  on,  as  in  the  foregoing  Schedule  and  Intimation],  at  the  in- 
stance of  the  said  C.  D.,  arresting  the  goods,  gear,  debts,  sums 
of  money,  and  whole  other  moveable  effects,  in  the  hands,  cus- 
tody, and  keeping  of  them^  the  said  E.  F.  and  /.  M.,  pertaining 
and  belonging  to  the  said  A,  B.,  which  by  said  Arrestments  were 
ordered  all  to  remain  in  their  hands  under  sure  Fence  and 
Abbestment,  at  the  instance  of  the  said  C.  D.,  aje  and  until 
su£Scient  caution  and  surety  shall  be  made  furthcoming  to  the 
said  C.  D.,  as  accords  of  law ;  and  I  made  due  and  lawful  inti- 
mation to  the  said  C  D,,  that  I  had  loosed  the  said  Arrest- 
ments, and  prohibited  and  discharged  him  from  troubling  or 
molesting  any  of  the  persons  in  whose  hands  he  has  used  the 
said  Arrestments  as  aforesaicl,  and  from  using  any  new  Arrest- 
ments  in  virtue  of  the  said  Summons  [or  Letters  of  Arrest- 
ment]. Because  the  Lord  Ordinary  has,  etc.,  etc.,  etc  [as  in  the 
foregoing  Schedule  and  Intimatum],  conform  to  said  Letters  of 
General  Loosing  of  Arrestment  in  all  points.  A  just  Schedule 
of  Loosing  Arrestment  to  the  effect  foresaid  I  delivered  to  the 
said  E.  F.  personally,  and  the  like  Schedule  of  Loosing  Arrest- 
ment I  left  for  the  said  /.  M.,  within  his  dwelling-place  in  X., 
with  a  servant  therein,  to  be  given  to  him  because  I  could  not 
find  himself  personally ;  and  a  just  Schedule  of  Intimation  to 
the  effect  foresaid  I  delivered  to  the  said  C.  D.  personally,  which 
Schedules  of  Loosing  Arrestment  and  Schedule  of  Intimation 
were  signed  by  me,  did  bear  the  date  hereof,  and  contained  the 
date  and  signeting  of  said  Letters  of  General  Loosing  of  Ar- 
restment, with  the  name  and  designation  of  2>.  Jf.,  residenter 
in  J?.,  witness  to  the  haill  premises,  and  hereto  with  me  subscrib- 
ing on  this  and  the  preceding  page. 

A.D. 
D.  M.,  Witness. 

(15.)  Schedule  for  the  Arrester  on  Letters  of  Special  Loosing  of 

Arrestments, 

I,  A,  D.J  Messenger-at-Arms,  by  virtue  of  Letters  of  special 
Loosing  of  Arrestment,  dated  and  signeted  the 

day  of  Eighteen  hundred  and  years. 
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raised  at  the  instance  of  A.  B.  [design  himjy  Gomplainer,  against 
C,  D.  [design  him],  in  her  Majest/s  name  and  authority,  hereby 
lawfully  loose  the  Arrestment  used  and  laid  on  in  the  hands  of 
you,  F.  G.  [design  Aim],  by  virtue  of  a  Summons  containing 
Warrant  to  arrest,  signeted  the  day  of 

Eighteen  hundred  and  years  [or  by  virtue  of 

Letters  of  Arrestment,  dated  and  signeted  the 

day  of  jost/te  case  may  6^],  at  the  instance  of  the 

said  C.  2>.,  arresting  the  goods  and  gear,  debts,  and  sums  of 
money,  and  whole  other  moveable  effects  in  your  hands,  custody, 
and  keeping,  pertaining  and  belonging  to  the  said  A.  J3.,  which 
by  said  Arrestment  were  ordered  all  to  remain  in  your  hands 
under  sure  Fence  and  Arrestment,  at  the  instance  of  the  said 
C.  D.y  aye  and  until  sufficient  caution  and  surety  be  found, 
acted  in  the  Books  of  Council  and  Session,  that  the  same  shall 
be  made  furthcoming  to  C  Z>.,  as  accords  of  law,  because  [here 
take  in  the  Because  as  in  the  vnll  of  the  Letters^  immediately  after 
the  wordsj  '  According  to  Justice'],  conform  to  said  Letters  of 
Loosing  Arrestment,  in  all  points.  This  I  do  upon  the 
day  of  Eighteen  hundred  and  years, 

before  and  in  presence  of  i>.  Jf.,  residenter  in  E,y  witness  to  the 
premises. 

A.D. 

(16.)  Schedule  of  Intimation  to  the  Arrester  on  Letters  of  Special 

Loosing  of  Arrestment, 

I,  A  •  J>.,  Messenger-at-Arms,  by  virtue  of  Letters  of  Special 
Loosing  of  Arrestment,  dated  and  signeted  the 

day  of  Eighteen  hundred  and 

years,  raised  at  the  instance  of  -4.  jB.  [design  Aim],  Complainer, 
against  C  D*  [design  Aim],  do  hereby  in  her  Majestjr's  name 
and  authority  lawfully  intimate  to  you,  the  said  C,  2>.,  that  I 
have  tliis  day  loosed,  etc.,  etc.  [as  in  the  Schedule  of  General 
Loosing  of  Arrestment  down  to  the  word  Because] ;  Because 
[here  take  in  tlie  Because  as  in  the  will  of  the  Lettersy  immediately 
after  the  words,  *  According  to  Justice'].  This  was  done  by 
me,  before  and  in  presence  of  Z>.  M.y  residenter  in  E.,  witness 
thereto.  This  I  do,  that  you  may  be  certiorated  of  the  said 
Loosing,  and  may  abstain  from  troubling  or  molesting  the  said 
/I  G.y  in  so  far  as  the  said  Arrestment  has  been  loosed  as  afore- 
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said,  upon  this  day  of  Eighteen  hun- 

dred and  years,  before  and  in  presence  of  Z>.  M.^ 

residenter  in  E.^  witness  to  the  premises. 

A.D. 

Note. — ^The  Execution  of  the  foregoing  Special  Loosing  of 
Arrestment  and  Intimation  can  be  easily  made  out  from  the 
style  of  the  one  under  General  Loosing  of  Arrestment,  and  by 
attending  to  the  will  of  the  Letters. 


CHAPTER    XII. 

PEB80NAL  DILIGENCE. — ^WABRANTS  AUTHORIZING  A  CHARGE 

TO  FAT  OR  PERFORM. 

A  DESCRIPTION  of  the  warrants  which  authorize  a  charge  to 
pay  or  perform  has  been  partly  anticipated,  because  an  autho- 
rity for  airestment  is  generally  also  contained  in  them.  These 
warrants  are, — 

1st,  Letters  of  homing,  or  letters  of  homing  and  poinding. 

2d,  The  warrant  appended  to  the  extract  decree,  in  terms  of 
the  statute  1  and  2  Vict.,  cap.  114. 

§  1.  Letters  of  Horning, 

It  is  necessary  to  describe  the  older  forms  of  diligence,  not 
only  as  an  historical  introduction  to  the  forms  introduced  by  the 
Personal  Diligence  Act,  but  as  being  still  of  practical  import- 
ance ;  firsth/j  because  such  a  diligence  may  still  often  be  part  of 
the  title  to  an  existing  security ;  and,  secondly ^  because  these 
forms  are  still  legally  competent,  and  occasionally  indispensable, 
— ^the  general  use  of  the  new  forms  being  sanctioned  by  the  pro- 
viso, that  where  the  old  forms  are  used,  no  part  of  the  expenses 
except  the  expenses  of  the  extract  shall  be  exigible  from  the 
debtor  or  obligant,  or  his  estate,  unless  it  be  shown  that  it  is  in- 
competent to  proceed  by  the  new  forms.^ 

Letters  of  homing  proceeded  either  on  a  decree  of  the  Court 
of  Session,  of  the  Sheriff,  magistrates  of  burghs,  and  in  some 
cases,  on  the  decrees  of  Justices  of  the  Peace ;'  but«in  the  case 
of  a  decree  of  an  Inferior  Court,  a  bill  had  to  be  presented  in 
the  Bill  Chamber,  stating  the  nature  and  terms  of  the  decree, 
and  praying  for  warrant  to  obtain  letters  of  homing  and  poind- 
ing.    A  bill  was  also  necessary  when  the  letters  were  required 

M  and  2  Vict.,  c.  114,  §  8.  •  See  Erak.  Inst.  IV.  3,  9. 
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at  the  instance  of  an  assignee;^  and  also  wbere  warrant  to 
charge  edictallj  was  required.^  Letters  of  homing  might  be 
obtained  on  a  decree  of  registration^  and  also,  by  statute,  on 
bills  of  exchange,  the  protest  on  which  has  been  registered,  with 
the  bill  prefixed,  in  the  books  of  a  competent  Court.* 

Letters  of  homing  were  introduced  by  an  Act  of  Sederunt, 
23  Nov.  1613,  to  supersede  the  still  older  letters  of  four  forms. 
The  writ  is  of  the  nature  of  a  letter,  in  the  name  of  the  sovereign, 
addressed  to  messengers-at-anns  (a  blank  being  left  for  the 
name),  as  Sheriffs  in  that  part.  This,  unlike  the  case  of  sum- 
monses, the  first  citation  on  which  could,  as  has  been  seen,  at 
one  time  be  executed  by  any  one,  has  always  been  the  form  of 
these  letters.  For,  containing,  as  these  letters  do,  the  high  pains 
of  rebelliofiy  etc.,  the  execution  of  them  could  only  be  entrusted 
to  the  responsible  legal  officers.  After  narrating  distinctly  the 
ground  of  debt,^  the  decree  which  formed  the  ground  of  the 
diligence,  the  amount  due,^  and  designating  sufficiently  the 
creditor  and  debtor,  the  will  of  the  letters  directed  the  messen* 
ger,  ^  in  our  name  and  authxyrityj  to  '  command  and  charge  the 
saidy  etc!  Here  the  debtor  is  named.  If  there  be  a  principal 
debtor  and  cautioner,  it  must  be  to  '  charge  the  said  A,  as  prin- 
eipaly  and  the  said  B,  as  cautioner  for  him^  but  that  SUBSIDIARIE, 
and  after  discussion  of  the  said  principal^  and  as  proper  cautioner 
only*  If  there  are  various  obligants  bound  jointly  and  severally, 
then  the  authority  is  to  charge  the  said  A.^  B^  and  C,  jointly 
and  severally.  The  charge  is  to  be  given  to  the  debtors  '  per- 
sonalb/y  or  at  ilieir  respective  dwelling^lacesj  in  conformity 
with  the  rules  which  have  been  detailed  in  the  chapter  on  cita- 
tion, ^  to  make  payment  to  our  said  lovite  of  the  said  principal 
sum*  The  sum  is  specified,  with  the  penalty  and  interest,  and 
the  writ  is  made  prospective,  so  as  to  warrant  charges  for  the 
interest  ^  to  fall  due  at  future  termsy  such  terms  being  always  first 
com£  and  bygone*  The inducioe  are  then  named,  to  which  refer- 
ence will  afterwards  be  made ;  and  then  follows  the  penalty : 
*  Under  the  pain  of  rebelliony  and  putting  him  to  tJie  homy 
whereiny  if  he  faily  the  said  space  being  elapsedy  that  immediately 
thereafter  ye  denounce  him  Our  rebely  put  him  to  t/ie  homy  and 

*  Meii2de8'  Conveyancingf  p.  281.     *  Brown  v.  BlaiJde,  1  Feb.  1849. 
«  Ibid.,  p.  282.  fi  APMarHn  v.  Forbes,  12  Nov.  1824, 

«  Act  1681,  c.  20  ;  1696,  c.  36. 
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we  t/ie  whole  order  against  him  presaibed  by  law^^  When  a 
warrant  to  arrest  and  poind  was  also  required,  the  words  were 
added  :  '  AtUmr  that  ye  lawfully  fence^  arrest^  apprise j  compel^ 
poind,  and  distrain,  all  and  sundry  the  saiX  (debtors)  ^  readiest 
more(d>le  goods,  gear,  debts,  and  sums  of  money,  and  other  move- 
able effects,  of  whatever  denomination,  make  penny  thereof  to  the 
avail  and  quantity  of  the  foresaid  sums,  and  see  our  said  lovite 
completely  paid  and  satisfied  of  the  same.^ 

Then  follow  the  words  of  style,  as  in  the  summons,  directing 
the  messenger  to  return  the  letters  duly  executed  :  ^  According 
to  justice,  as  ye  vnll  answer  to  Us  thereupon,  which  to  do  We  comr- 
mit  to  you  and  each  of  you  full  power,  by  tltese  Our  letters,  de- 
Uvering  them  by  you  duly  executed  and  indorsed  again  to  the 
bearer*  Then  the  signet  and  date,  *  Given  under  our  Signet  at 
Edinburgh,  the  day  of  ,  in  the 

year  of  our  reign*  The  date  of  the  letters  is  the  date  of  their 
warrant.  The  writ  concludes  with  the  Latin  words  descriptive 
of  the  warrant :  ^  Per  Decretum  Dominorum  Concilii ;'  or,  *  Ex 
deliberatione  Dominorum  Concilii;*  the  former  being  used  when 
the  warrant  for  the  letters  is  a  decree  of  the  Court  of  Session, 
the  latter  when  it  is  the  deliverance  upon  a  bill.'  In  the  latter 
case,  after  the  words.  According  to  Justice  are  inserted,  the 
words,  ^  Because  the  Lords  have  seen  the  precept^  or  as  the  case 
maybe. 

General  Letters  of  Horning. — ^It  was  in  ancient  times 
the  practice,  in  certain  cases,  to  issue  general  letters  of  homing 
against  societies  or  bodies  of  men,  containing  a  warrant,  directed 
in  general  against  all  of  that  society  or  body,  without  any  pre- 
vious sentence  pointing  out  the  individuals.  As  the  party  who 
obtained  such  letters  frequently  abused  the  powers  entrusted 
to  him,  by  charging  persons  not  truly  comprehended  in  the 
warrant,  all  general  letters  of  horning  were  simply  prohibited, 
except  for  the  E[ing^s  revenue,  and  for  the  stipends  of  ministers 
on  decrees  of  locality,  or  on  poindings  of  the  ground.^ 

^  For  a  fuU  account  of  this  writ,  see  Menzies^  ConveyanciDg,  pp.  278-280, 
from  which  the  foregoing  is  abridged. 
*  Menzies*  Conveyancing,  p.  281. 
«  1690,  c.  18  ;  Ersk.  Inst.  IV.  3,  11.     Darling  in  loco. 
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§  2.  DenunciatUm. 

The  execntion  of  the  warrants  to  charge  and  poind  will  be 
described  more  in  detail  hereafter ;  but  it  is  necessary  to  advert 
here  to  the  peculiar  procedure  which  follows  when  letters  of 
homing  are  resorted  to. 

When  a  party  is  chai^ged  under  letters  of  homing  in  the  old 
form,  and  when  the  days  of  charge  are  elapsed  without  such 
party  having  complied  with  the  diarge,  he  can  be  denounced 
rebel  to  her  Majesty,  and  put  to  the  horn.  Formerlyi  the  con- 
sequences following  upon  such  denunciation  were  highly  penal  ;^ 
but  now  the  effects  of  denouncing  a  party  rebel  on  account  of 
a  civil  debt  are  confined  to,  Xet^  the  accumulation  of  the  sum 
for  which  the  debtor  is  charged  into  a  principal  sum,  bearing 
interest ;'  and  2dly^  the  creation  of  a  right  in  the  creditor  to 
obtain  letters  of  caption  against  his  debtor.  The  denunciation 
can  only  be  done  by  a  messenger-at^arms,  and  is  performed  by 
his  going  to  the  market-cross  of  Edinburgh,  or  of  the  head 
burgh  of  the  county  within  which  the  person  to  be  denounced 
resides,  and  there,  in  presence  of  a  .ntness*  (formerly  two  wit- 
nesses),  by  the  messenger  crying  three  several  oyesses,  and  then 
making  open  proclamation  and  reading  the  letters  of  homing, 
and  of  the  execution  of  charge  thereon,  and  then  publicly  de- 
nouncing such  person  her  Majesty's  rebel,  and  putting  him  to 
the  horn  by  three  blasts  of  a  horn.  If  the  person  charged  is 
furth  of  Scotland,  the  denunciation  is  made  at  the  office  of 
the  Keeper  of  Edictal  Citations  and  at  the  market-cross  of 
Edinburgh,  and  pier  and  shore  of  Leith.  The  messenger^s 
execution  sets  forth  the  proceeding,  and  is  signed  by  the  wit* 
ness  to  the  premises,  who  must  be  designed  in  the  body  of  the 
writ.  Denunciations  are  declared  null  if  the  letters  of  hom- 
ing, execution  of  charge  and  of  denunciation,  be  not  registered 
within  fifteen  days  after  denunciation,^  in  the  General  Register 
of  Homings  at  Edinburgh,  or  in  the  Sheriff  Court  of  the 
county  within  which  the  party  denounced  resides.*  This  has 
been  held,   however,   not  to  apply  to  the  effect  of  denuncia- 

»  See  Erak.  II.  5,  59,  etc.  '  1621,  c.  20. 

'  See  p.  22  supra. 

*  1579,  c.  75  ;  1697,  c.  268 ;  Erak.  Inst.  V.  2,  56. 

*  1600,  c.  18  ;  Erek.  Inst.,  ibid. 
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tion  in  accumolating  principal  and  interest  into  a  principal  snm.^ 
I£  registration  has  been  omitted,  the  practice  is  to  denounce  of 
new,  and  regbter  the  letters,  execntion  of  charge,  and  this 
second  execution.  The  denunciation  must  be  within  year  and 
day  of  the  charge  on  the  letters  of  homing,  otherwise  it  is  void. 
It  has  been  ahready  stated,  that  the  effect  of  denunciation  is 
to  accumulate  the  sum  in  the  letters  of  homing,  both  principal 
and  interest,  into  a  capital  sum,  bearing  interest  from  the  date 
of  denunciation.^  It  has  been  decided,  that  in  order  to  have 
this  effect,  under  the  Act  1621,  c.  20,  the  denunciation  must 
take  place  at  the  market-cross  of  the  head  burgh  of  the  shire 
within  which  the  debtor  resides.'  If  he  be  furth  of  Scotland, 
then  denunciation  at  the  office  of  the  Keeper  of  Edictal  Cita- 
tions and  market-cross  of  Edinburgh,  and  pier  and  shore  of 
Leith,  will  have  the  same  effect.^ 

§  3.  Letters  of  Caption, 

The  second  effect  of  denunciation,  as  already  observed,  is 
the  creation  of  a  right  in  the  creditor  to  obtain  letters  of  caption 
against  his  debtor.  It  appears  that  a  denunciation  at  the  market- 
cross  of  Edinburgh,  though  not  sufficient  to  accumulate  interest 
against  a  person  resident  within  another  sheriffdom,  may  still 
authorize  caption  against  him.^ 

Letters  of  caption  are  procured  by  presenting  a  bill  in  the 
Bill  Chamber,  and  producing  the  registered  homing  and  exe- 
cutions of  charge  and  denunciation.  The  warrant  for  the  letters 
is  Hxejiat  signed  by  the  Bill  Chamber  clerk,  bearing,  ^  because 
the  Lords  have  seen  the  registered  horning.'  The  letters  nar- 
rate that  the  debtor  was  orderly  denounced,  etc.,  and  that  the 
homing  and  executions  is  produced,  and  the  will  is  as  follows  : 
*  Our  will  is  hereforey  and  We  charge  you  that  on  sight  hereof  ye 
pcusy  and  in  Our  name  and  authority  command  and  charge  the 
zheriffs  of  Our  sheriffdoms^  Stewarts  of  Our  stewartriesj  and  their 
depvlesy  the  provosts  and  magistrates  of  Our  burghs^  as  also 
messengers'-izt^rmsj  to  pass^  search  for^  seekj  takey  and  appre- 

>  Sndih  V.  Waugk,  11  Feb.  1723,  M.  491.  »  1621,  c,  20. 

*  Cochran  v.  Vanses'  Representatives^  July  1743,  M.  494. 

*  Bell's  Com.  I.  662-3,  XL  543. 

*  Cochran  supra  ;  M.  voce  Annualrent,  No.  25-28. 
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kend  the  person  of  [the  debtor],  wherever  he  eati  befound^  vnthhi 
the  bounde  of  their  respective  jurisdictione ;  and  being  so  appre- 
hendedy  to  put  him  in  sure  ward^  firmanee^  and  captivity^  within 
their  respective  tolbooths  or  other  warding  places ;  keep  hold  and 
detain  him  therein  upon  his  own  charges  and  expenses^  ay&  a$ui 
until  he  fulfil  and  obey  the  command  and  charge  of  Our  said 
letters  of  homing ;  and  if  needful,  that  ye  make  all  shut  and 
lockfctst  housesy  gatesy  and  doorsy  and  other  lockfast  placesy  open 
andpatenty  and  use  Our  kegs  theretOy  Within  three  days  neat  after 
they  are  chargedy  under  the  pain  of  rebellion  and  putting  them  to 
the  horn.  With  certificationy  if  they  faily  the  said  space  being 
elapsedy  Our  other  letters  will  be  directedy  charging  them  thereto 
simpliciter.  According  to  justiccy  because  the  Lords  have  seen  the 
registered  homing :  as  ye  will  answer  Us,  etc.  The  writ  conclndes 
with  the  Latin  words,  Ex  deliberatione  Dominorum  ConciUiy  the 
warrant  for  the  writ  being  always  the  deliverance  on  a  bill.^ 

§  4.    Warrant  introduced  by  the  Personal  Diligence  Acty 

1  and  2  VicLy  c.  114. 

The  forma  already  described  have  been,  as  already  shown, 
generally  superseded  by  the  procedure  introduced  by  the  Per- 
sonal Diligence  Act,  1  and  2  Vict.,  c.  114.  The  description  of 
the  warrant,  appended  by  that  statute  to  the  extract  of  a  decree, 
has  been  partly  anticipated  in  the  chapter  on  Arrestments,  on 
p.  151,  suproy  where  the  first  section  of  the  statute  is  quoted  at 
length.  The  warrant  thus  appended  to  the  extract  decree,  be- 
sides containing  warrant  to  arrest,  etc.,  gives  warrant  to  mes- 
sengers-at-arms  to  charge  the  debtor  to  pay  the  sum  or  perform 
the  obligation  contained  in  the  decree,  under  pain  of  poinding 
and  imprisonment  within  the  appropriate  days  after  being 
charged  to  that  effect.  By  §  3  of  this  statute  it  is  enacted, 
'  That  it  shall  be  lawful  by  virtue  of  such  extract  to  charge  the 
debtor  or  obligant  therein  mentioned  to  pay  the  sums  of  money 
or  to  perform  the  obligation  therein  specified  within  the  days 
of  charge,  from  and  after  the  date  of  charge,  under  the  pain  of 
poinding  and  imprisonment ;  and  the  officer  executing  the  same 
shall  return  an  execution  in  terms  of  the  schedule  (Number  2) 
hereunto  annexed,  or  as  near  to  the  form  thereof  as  circum- 

'  Menzies*  Conveyancing,  p.  289. 
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stances  will  permit.'  And  by  §  4,  *  That,  on  the  expiration  of 
the  days  of  charge  it  shall  be  lawful  by  virtue  of  such  extract  to 
poind  the  moveable  effects  of  the  debtor  in  payment  of  the  sums 
of  money  therein  mentioned,  as  if  letters  of  poinding  or  letters 
of  homing  containing  warrant  to  poind  had  been  issued,  and 
for  that  purpose  to  open  shut  and  lockfast  places.' 

The  extract  and  execution  of  charge  may  be  presented  to 
the  Keeper  of  the  General  Register  of  Homings  at  Edinburgh 
within  year  and  day  after  the  charge  has  expired ;  and  the  re- 
cording of  the  execution  has  the  effect  of  accumulating  the 
debt  and  interest  into  a  capital  sum,  bearing  interest,  in  the 
same  manner  as  if  the  debtor  had  been  denounced  rebel, 
and  the  denunciation  recorded :  §  5.  The  Keeper  of  the 
Register  certifies  the  registration  both  on  the  extract  and  on 
the  execution,  if  the  latter  is  written  on  a  separate  paper ;  ^  and 
if  warrant  to  imprison  be  required,  a  writer  to  the  Signet  shall 
endorse  and  subscribe  on  the  extract  a  minute  to  the  effect  of  the 
schedule  (Number  4)  hereunto  annexed  (or  as  near  to  that  form 
as  circumstances  will  permit) ;  and  the  extract,  with  the  execu- 
tion and  certificate  of  registration  and  endorsed  minute,  shall 
be  presented  in  the  Bill  Chamber  of  the  Court  of  Session,  and 
the  clerk  thereof  shall,  if  there  be  no  lawful  cause  to  the  con- 
trary, write  on  the  extract  this  deliverance,  "  Fiat  ut  petitur" 
and  shall  date  and  subscribe  the  same ;  and  it  shall  be  lawful, 
by  virtue  of  the  said  extract  and  deliverance,  to  search  for,  take, 
apprehend,  and  imprison  the  debtor  or  obligant,  and,  if  neces- 
sary for  that  purpose,  to  open  shut  and  lockfast  places ;  and 
magistrates  and  keepers  of  prisons  are  hereby  autiiorized  and 
required  to  receive  into  and  detain  in  prison  the  person  of  the 
debtor  or  obligant  till  liberated  in  due  course  of  law,  in  like 
manner  as  if  letters  of  caption  had  been  issued  under  the 
Signet;     §  6. 

Provision  is  also  made  for  persons  acquiring  right  to  the 
extract,  obtaining  diligence  in  their  own  names,  §  7. 

Provision  is  then  made  for  a  warrant  of  charge,  etc.,  to  be 
contained  in  the  extract  of  a  Sheriff's  decree,  or  any  document 
which  may  be  registered  for  execution  in  the  Sheriff  Court 
books  ;  and  for  the  procedure  to  follow  such  warrant,  §§  9-15, 
providing  means  of  imprisoning  the  debtor  without  the  necessity 
of  resorting  to  the  Bill  Chamber  of  the  Court  of  Session. 
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By  the  Court  of  Exchequer  Act,  provision  is  made  for  in- 
sertion of  a  warrant  (similar  to  that  introduced  by  the  above 
statute)  in  the  extract  of  decree  for  debts  due  to  the  Crown. 
The  warrant  is  addressed  to  the  Sheriff,  and  is  declared  to  be  a 
sufficient  warrant  to  any  messenger-at-anns  or  Sheriff  officer  to 
execute  charge,  arrestment,  and  poinding.^  The  extract  also 
contains,  after  the  warrant  to  arrest,  a  warrant  to  seize  and 
detain  the  books  of  accounts,  and  other  books  and  papers  of 
the  Crown  debtor.  Provision  is  made  by  §§  33,  34,  for  the 
Sheriff  issuing  warrant  of  imprisonment  oiP  the  Crown  debtor. 
After  recording  the  extract  and  execution  of  charge  in  the  books 
of  the  Sheriff  Court  of  the  county  where  the  charge  was  given, 
such  warrant  is  sufficient  warrant  for  any  messenger-at-arms  or 
Sheriff  officer  to  apprehend  and  imprison  the  debtor.  If  the 
books  and  papers  are  seized,  an  execution  of  such  seizure  must 
be  returned,  §  35. 

By  an  Act  of  Sederunt '  following  upon  the  Personal  Dili- 
gence Act,  it  is  provided  that,  where  in  an  act  or  decree  in 
causcLj  or  in  a  decree  of  registration,  several  particulars  or  presta- 
tions are  decerned  for  and  ordained  to  be  implemented,  it  shall 
not  be  necessary,  after  reciting  in  the  extract  the  words  of  the 
decemiture  or  obligation,  to  repeat  in  the  warrant  the  parti- 
culars already  enumerated  and  ordained.  Accordingly,  the  form 
of  warrant  appended  to  this  Act  of  Sederunt  directs  the  mes- 
senger to  charge  the  defender  ^  to  make  payment  of  the  foresaid 
sum  or  sums  of  money,  principal,  interest,  and  expenses,  (or) 
to  implement  and  perform  the  haill  foresaid  obligations  (or  both 
to  pay  and  perform  as  the  case  may  require)^  all  in  terms  and  to 
the  effect  contained  in  the  decree  and  extract  above  written, 
and  here  referred  to,  and  held  as  repeated  hremtaiis  causaJ  A 
form  of  a  messenger^s  execution  was  appended  to  the  same  Act 
of  Sederunt  which  it  was  afterwards  seen  fit  to  withdraw,'  au- 
thorizing the  messenger,  instead  of  charging  for  a  specific  sum, 
to  refer  generally  to  the  sum  mentioned  in  the  decree  charged  on. 

By  an  Act  of  Sederunt^  passed  to  regulate  the  form  of 
extracts  of  decreets  of  locality  and  warrants  of  charge,  a  form  of 

'  19  ami  20  Vict.,  c.  66,  §  28,  and  Schedule  G. 

»  A.  S.  24  Dec.  1838,  §  1,  and  Schedule  A. 

«  A.  S.  24  Jan.  1839,  McLaren's  Procedure  Acts,  p.  582. 

^  A.  S.4;Teind8)  4  Mar.  1840,  M^lAren's  Procedure  Acts,  p  585. 
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warrant  is  given  to  be  appended  to  the  extract,  '  to  charge  the 
titnlars  and  tacksmen  of  the  teinds,  heritors,  feaars,  furmosers, 
wadsetters,  liferenters,  factors,  chamberlains,  tenants,  occupiers, 
and  possessors  of  the  lands  and  others,  intromitters  with  the 
rents  and  teinds  of  the  said  parish  of  ,  defenders, 

....  to  make  payment  of  the  foresaid  stipend  and  com- 
mnnion  element  money,  each  of  them  for  his  or  her  own  part 
and  portion  thereof,  conform  to  the  division  and  locality  above 
set  down,  etc.'  Such  a  warrant  has,  of  coarse,  a  similar  efiFect 
to  the  general  letters  of  homing  allowed  in  such  cases,  and  re- 
ferred to  on  p.  181. 

Some  cases  must  here  be  taken  notice  of  with  regard  to  the 
form  of  warrant  now  under  review.  In  the  schedule,  No.  1, 
appended  to  the  Act  1  and  2  Vict.,  c.  114,  there  occurs  at  the 
end,  in  brackets,  the  words.  Extracted  [specify  place  and  date"], 

[Extractor*  8  aiffruUiire.^ 
An  extract  was  prepared  in  this  form.    After  the  warrant,  were 
the  words,  *  Extracted  upon  this  and  the  preceding  page  by  me. 
Principal  Extractor  in  the  Court  of  Session. 

(Signed)  J.  Pabkeb. 

November  ith,  1848.* 

• 

It  was  held  that  the  object  of  the  statute,  according  to  §  1,  being 
to  give  the  form  of  warrant,  and  not  to  interfere  with  the  form 
of  extract  in  use,  the  former  practice  of  preparing  extracts  must 
be  looked  to ;  that  the  date  coming  after  and  not  before  the 
signature,  made  no  difference ;  and  that  the  document  bearing  to 
be  signed  by  the  Principal  Extractor  in  the  Court  of  Session, 
the  place  of  signature  was  fixed  to  be  in  Edinburgh.  The 
warrant  was  therefore  held  good.* 

§  5.  The  Charge. 

The  charge,  or  schedule  of  charge,  is  the  same  whether  the 
warrant  for  it  be  contained  in  letters  of  homing  or  in  the  ex- 
tract of  a  decree.    It  may  be  defined  as  a  written  command, 

»  CUland  v.  Clason  and  Clark,  16  Feb.  1849,  and  27  July  1860,  VII. 
BeU,  App.  168.  See  also  Wihm  v.  WiUon,  26  Nov.  1848,  XI.  D.  160 ; 
Hanna  ▼.  NtUson,  2  Mar.  1849,  XI.  D.  941 ;  Hughson  v.  Cti/fcn,  11  Dec. 
1867,  XX.  D.  271,  No.  66. 
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in  conformity  with  the  warrant  on  which  it  proceeds,  requiring 
the  debtor  to  pay  to  the  creditor  a  specified  sam  within  so  many 
days,  under  certain  pains;  which  must  not  go  beyond  those  speci- 
fied in  the  warrant,  and  those  appropriate  to  the  amount  of  the 
debt.  For  instance,  since  it  is  illegal  to  imprison  on  a  debt  under 
L.8,  6s.  8d.,  care  must  be  taken,  if  the  sum  charged  for  be  not 
less  than  this,  that  the  pain  of  imprisonment  be  not  inserted  in 
the  charge.  Of  course,  the  messenger  in  his  charge  cannot  be 
too  caref al  in  correctly  designating  the  creditor  in  conformity 
with  the  warrant.  For,  though  the  test  of  the  importance  of  aU 
such  errors  is  whether  conatet  de  persondj  yet  in  diligence  the 
utmost  strictness  is  always  applied;  and  in  the  above  case  it  must, 
of  course,  be  not  only  clear  who  the  creditor  is,  but  he  must  be 
so  designated  that  it  would  be  impossible  for  the  debtor  to  make 
a  mistake  as  to  whom  he  is  to  pay,  and  who  can  give  him  a 
valid  discharge.  And  thus,  where  the  warrant  was  to  charge 
the  debtor  to  make  payment  to  a  company,  and  to  the  indi- 
vidual partners  nominatim,  and  the  execution  bore  only  that  a 
charge  had  been  given  to  make  payment  to  the  individual 
partners  of  the  company,  the  charge  was  suspended  {diss.  Ld. 
Fullerton),  on  the  ground  of  the  charge  being  disconfoim  to  the 
warrant.^  A  charge  at  the  instance  of  a  married  woman  should 
be  with  concurrence  of  her  husband ;  but  the  defect  is  cured  if, 
in  a  suspension  of  the  charge,  the  husband  compear  and  give 
his  concurrence  to  the  proceedings.' 

The  Person  chabgeb. — A  warrant  to  charge  a  company 
is  a  sufficient  warrant  to  charge  any  individual  partner.*  If, 
therefore,  such  a  warrant  be  pat  into  the  hands  of  a  messenger, 
he  and  his  employers  are  responsible  for  finding  out  who  the 
partners  are,  and  executing  the  charge  against  the  proper  per- 
sons.* Hence  a  bill  in  which  a  company  is  the  obligant  may 
be  made  the  ground  of  a  charge  against  any  individual  partner, 

*  Craig  v.  Brock,  23  Nov.  1841,  IV.  D.  64,  No.  16.  See  ako  dicta  in 
Mackenzie  v.  Cameron,  20  May  1858,  XV.  D.  664.  See  e  contr.,  Henderm 
V.  Smith,  28  Feb.  1862,  No.  166 ;  CampbeU  v.  CamUand  Finiayson,  24  Nov. 
1849,  XII.  D.  177. 

«  Lyle  V.  Mackay,  23  Jan.  1849,  XL  D.  404. 
3  Knox  V.  Martin,  12  Nov.  1847,  X.  D.  60. 

*  Thomson  v.  Liddell  and  Co,,  2  July  1812. 
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the  creditor  not  being  bound  to  discuss  the  estate  of  the  com- 
pany in  the  first  instance.^  Further,  where  a  bond  with  a  clause 
of  registration  is  granted  by  a  company,  binding  the  partners 
present  and  future  of  the  company,  any  one  who  subsequently 
to  the  date  of  the  bond  becomes  a  partner,  may  be  charged 
under  a  warrant  to  charge  ^any  other  partners  of  the  company,' 
though  not  named.^  It  has  been  found  competent  to  register 
the  protest  of  a  bill,  granted  for  a  company  debt,  against  the 
company,  and  one  partner,  within  the  jurisdiction  in  which  that 
partner  is  domicUed,  although  another  partner,  against  ..hom  no 
diligence  is  used,  resides  in  another  jurisdiction.' 

When  a  person  is  bound  only  in  a  special  character,  so  that 
he  is  not  personally  liable,  the  cbarge  must  be  given  to  him  in 
that  character.  And  when  one  of  a  number  of  trustees,  who 
had  granted  an  heritable  bond  for  money  lent  to  the  trust  estate, 
binding  themselves  as  trustees  to  repay  it,  and  containing  a  clause 
of  consent  to  regbtration  for  execution  in  common  form,  in  an 
action  of  damages  at  his  instance  against  the  creditor,  it  was 
laid  down  in  point  of  law,  that  having  been  personally  charged, 
he  was  charged  wrongously ;  though  it  was  left  for  the  jury  to 
say  whether  any  injury  had  been  sustained,  and  they  found  for 
the  defender.^ 

And  in  a  case  where  a  curator  bonUy  appointed  by  the  Court 
to  a  person  who,  on  the  eve  of  a  jury  trial,  became  insane,  went 
on  with  the  case,  under  advice  of  counsel,  and  lost  it,  with  ex- 
penses, a  charge  against  him  personally  for  expenses  was  sus- 
pended, without  caution  or  consignation.^ 

The  Sum  charqed  fob. — ^It  is  a  general  rule,  that  in  the 
charge  the  messenger  must  distinctly  specify  the  sum,  interest 
and  expenses.  YiThen  the  ground  of  debt  charged  on  is  a  bond 
or  other  document,  containing  a  penalty,  the  charge  is  given 
not  only  for  the  principal  and  interest,  but  also  for  the  penalty, 
for  the  purpose  of  recovering  necessary  expenses ;  ^  the  creditor 

»   WaOace  v.  Plock,  19  June  1841,  III.  D.  1047. 

*  APLean,  9  Dec.  1836,  XV.  S.  236. 

»  Sutherland  y.  Gunn^  17  Jan.  1854,  XVI.  D.  339. 
«  CampbeU  t.  Gordon,  20  Mar.  1844,  VI.  D.  1030,  No.  141.     See  also 
21  Feb.  1840,  II.  D.  639,  No.  131,  and  I.  BeU,  App.  428. 

*  Forbes  r.  Morrison  and  Moir,  8  June  1844,  VI.  D.  p.  1113,  No.  158. 
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not  being  entitled  to  refuse  the  principal,  interest,  and  actual 
expenses;  the  debtor  not  being  entitled  to  suspension,  unless 
this  has  been  tendered.'^  Although  it  is  a  general  rule,  that  the 
amount  charged  for  must  be  specific,  it  has  been  held,  that  a 
charge  given  for  the  sum  in  the  decree,  under  deduction  of  any 
payment  that  may  be  obtained  from  other  sources,  is  a  valid 
charge ;  but  sums  actually  recovered  must  be  deducted  from  the 
amount  insisted  on.^ 

When  letters  of  homing  were  in  use,  no  difficulty  could  ever 
occur  to  the  messenger  in  specifying  the  sum  charged  for,  as  it 
was  the  business  of  the  agent  who  framed  the  letters  to  collect 
from  the  tenor  of  the  decree  or  document  of  debt  the  sum  or 
sums  to  be  charged  for,  and  to  specify  them  distinctly  in  the 
will  which  directed  the  messenger  to  charge  for  them.  On  the 
other  hand,  now  that  the  warrant  of  charge  may  be  in  a  form 
referring  generally  to  the  sums  or  obligations  contained  in  the 
decree,  it  may  require  some  particular  attention  on  the  part  of 
the  messenger  to  gather  from  the  tenor  of  the  decree  the 
specific  sums  for  which  he  is  authorized  to  give  a  charge. 

It  is  for  this  reason  still  found  preferable,  in  some  cases,  to 
raise  the  diligence  in  the  old  form.  It  has  been  held,  for  in- 
stance, that  an  agreement  to  render  an  account,  exhibit  books 
in  support  of  it,  and  pay  according  to  the  account,  has  been 
held  competent  to  be  made  the  ground  of  summary  diligence.' 
It  would  appear  from  the  report  of  this  case  in  BeU's  Appeal 
Cases,  that  the  diligence  was  raised  by  letters  of  homing,  p.  231 ; 
and  in  such  a  case  this  would  probably  be  the  only  safe  course 
to  follow. 

By  the  Act  11  and  12  Vict.,  c.  45  (for  Facilitating  the 
Winding-up  of  English  Joint  Stock  Companies),  it  b  by  §  116 
enacted,  That  an  order  in  Chancery  made  under  the  Act,  shall 
be  registrable  for  execution  in  Scotland  on  production  at  the 
Register  Office  of  an  Office  copy  of  the  order,  with  an  affidavit 
that  application  has  been  made  to  the  person  named  in  the 
order  for  payment,  and  that  default  has  been  made.  Although 
the  procedure  of  1  and  2  Vict.,  c.  114,  would  competently  follow 

»  I.  BeU,  667. 

«  Richan,  22  Dec.  1836,  11  S.  237 ;  M'Martin,  12  Nov.  1824,  8  S.  275, 
N.  E.  194. 

'  Baird  and  Co.  v.  Neilson,  etc,^  21  Mar.  1842,  I.  Bell,  App.  219,  etc. 
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the  decree  of  registration  interponed  to  the  order,  yet,  as  some 
nicety  is  required  in  extracting  a  specific  warrant  from  the  tenor 
of  the  order  and  affidavit,  letters  of  horning  have  been  resorted 
to  in  such  a  case,  as  the  safer  form  of  diligence. 

Days  of  Chabge. — It  has  been  mentioned,  that  the  number 
of  days  within  which  payment  must  be  made,  must  be  stated  in 
the  warrant  on  which  the  charge  proceeds.     They  must,  of 
course,  be  stated  in  conformity  with  the  warrant  in  the  charge 
itself.     The  days  are  six,  if  there  is  a  consent  to  the  short 
charge  in  the  instrument  to  which  the  decree  has  been  inter- 
poned, or  if  the  law  authorize  it,  as  in  the  case  of  bills  and 
promissory  notes.    If  there  be  no  such  consent,  the  duration  of 
the  charge  previous  to  the  Court  of  Session  Act,  13  and  14  Vict., 
cap.  36,  was  always  fifteen  days — inhabitants  of  Orkney  and 
Shetland  being  entitled,  by  the  Act  1685,  cap.  43,  to  forty  days. 
By  the  Court  of  Session  Act  it  is  provided,  in  §  21,  that  all 
summonses  before  the  Court  of  Session  may  proceed  on  fourteen 
days'  warning  where  the  defender  is  within  Scotland,  unless  in 
Orkney  or  Shetland ;  and  twenty-one  days'  warning  where  he 
is  in  Orkney  or  Shetland,  or  f urth  of  Scotland ;  and  that  all 
such  shorter  induciw  shall  also  be  competent  and  sufficient  in 
respect  to  all  other  letters  passing  the  Signet,  bearing  a  citation, 
charge,  publication,  or  service  against  persons  within  or  furth 
of  Scotland  respectively,  and  in  respect  to  aU  edictal  charges 
upon  decrees  and  registered  protests.    Where  shorter  indudcB 
were  sufficient  at  the  passing  of  this  Act  (1850),  it  provides 
that  they  shall  continue  to  be  sufficient.    When  the  party  is  out 
of  Scotland,  he  was  formerly  charged  upon  inducice  of  sixty 
days,  and  that  whether  he  had  consented  to  a  shorter  charge  or 
not.   The  Court  of  Session  Act  has  limited  this  period  to  twenty- 
one  days.    These  are  the  inductee  common  in  practice.     There 
are  others  in  particular  classes  of  writs ;  viz.,  on  Decree  of  the 
Teind  Court,  ten  days ;  upon  Exchequer  Decrees,  by  the  Act 
19  and  20  Vict.,  c.  56,  six  days.^ 

The  charge  must  specify  the  date  on  which  it  is  given,  as 
well  as  the  number  of  days  which  it  has  to  run ;  and  the  omission 
of  the  date  is  fatal.' 

^  See  Menzies'  Conveyancing,  pp.  279,  280. 

»  BeattU  V.  M'LeUan,  28  May  1844,  VI.  D.  1088. 


192  PERSONAL  DILIGENCE. 


§  6.  Summary  Diligence  on  Bills  of  Exchange  and  Promissory 

Notes. 

While  on  the  subject  of  the  charge,  it  may  be  well  to  con- 
sider some  peculiar  f eatm:es  in  the  warrants  of  diligence  intro* 
duoed  by  statute  for  the  facilitation  of  commerce. 

In  the  case  of  registered  obligations,  the  decree  which  is  the 
foundation  of  the  subsequent  diligence,  is  the  decree  of  the 
Court  in  whose  books  it  is  registered,  interponed  in  consequence 
of  the  consent  contained  in  the  deed  itself.  This  consent,  and 
the  appointment  of  a  procurator  to  that  end,  which  is  contained 
in  such  deeds,  gives  to  the  decree  which  follows  all  the  force  of 
a  decree  pronounced  in  Court  in  the  presence  of  parties  ap* 
pearing  there  by  their  procurators,  and  consenting  to  its  being 
pronounced.  A  consent  to  all  legal  execution^  pasaiog  upon  a 
charge  of  six  days  upon  the  decree  to  be  interponed,  is  also 
generally  part  of  the  ckuse  of  registration. 

There  now  fall  to  be  considered  other  instruments,  which  by 
statute  receive  the  same  effect  as  bonds  containing  the  consent 
above  mentioned,  or  what  is  commonly  called  the  clause  of  re- 
gistration. 

By  statute  1681,  c  20,  it  is  provided,  that  in  case  of  any 
foreign  bill  of  exchange,  from  or  to  this  realm,  duly  protested 
for  not  acceptance  or  for  not  payment,  the  said  protest  having 
the  bill  of  exchange  prefixed,  shall  be  registrable  within  six 
months  after  the  date  of  the  said  bill,  in  case  of  non-acceptance, 
or  after  the  falling  due  thereof,  in  case  of  non-payment,  in  the 
books  of  Council  and  Session,  or  other  competent  judicatures  ; 
and  that  the  same  summary  execution  may  pass  upon  the  decree 
interponed  as  upon  registered  bonds  or  decrees  of  registration, 
proceeding  upon  consent  of  parties.  By  the  Act  1696,  c«  36, 
the  same  execution  is  extended  to  inland  bills. 

And  by  12  Geo.  III.,  c.  72,  the  same  method  of  execution  is 
extended  to  promissory  notes,  and  against  the  drawers  and  whole 
indorsers  of  a  biU  or  promissory  note,  as  well  as  the  acceptors  of 
a  bill. 

In  order,  however,  that  a  bill  may  be  made  the  ground  of 
summary  diligence,  the  obligation,  the  dates,  and  the  parties  to 

^  Formerly  '  letters  of  homing  on  six  days'  charge,  and  all  other  legal 
execution/ 
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• 

ity  must  be  clear  on  the  face  of  the  docaments.  If  there  be  any 
erasure  in  the  essentials  of  the  writ,  or  any  doabt  about  the 
parties,  it  cannot  be  made  the  ground  of  summary  diligence, 
but  the  creditor  must  proceed  by  ordinary  action,  where  the 
document  will  pro  tanto  be  evidence. 

1st,  The  obligation  must  be  distinct.  And  hence,  where  a 
bill  embodied  a  reference  to  a  letter  which  restricted  the  claim 
against  the  debtor  to  special  fund,  which  might  come  into  his 
hands  as  assignee  to  a  third  party,  it  was  held  that  the  bill 
could  not  be  made  the  ground  of  summary  diligence.^  On  the 
other  hand,  where  a  party  accepted  a  bill  for  *  L.200  sterling, 
for  behoof  of  A,  B,  of  [his  constituent],  for 

value  received  in  meal,'  it  was  held,  in  a  suspension  of  a  charge 
on  the  bill,  at  the  instance  of  the  drawer,  that  it  imported  per- 
sonal liability  on  the  part  of  the  factor,  and  the  note  of  suspen- 
sion was  refused.^ 

2d,  The  dociunent  must  be  ex  fade  clear  and  complete.  And 
thus  a  past  due  bill,  found  in  the  repositories  of  the  deceased 
drawer,  torn  into  three  pieces,  which  were  pasted  together  after- 
wards by  his  representatives,  was  held  not  to  form  a  warrant  for 
summary  diligence.' 

An  erasure  in  the  date  of  a  bill,  even  though  the  bill  be 
payable  on  demand,  has  been  held  fatal  to  the  bill  as  a  ground 
of  summary  diligence ;  nor  can  the  defect  be  supplied  by  any 
extrinsic  proof.* 

In  the  case  of  a  promissory  note,  payable  on  demand,  in 
reckoning  the  six  months  within  which  summary  diligence  is 
competent,  the  date  when  the  demand  for  payment  has  been 
made,  and  not  the  date  of  the  note,  is  to  be  looked  to.^ 

When  the  document  itself  is  clear,  however,  it  may  be  the 
ground  of  sunmiary  diligence,  in  spite  of  an  unimportant  de- 
fect or  alteration.  Thus  a  party  having  been  incarcerated  on  a 
biU,  presented  a  note  of  suspension,  on  the  ground  that  the  sum 
written  in  the  body  of  the  bill  was  *  twenty-two  six  shillings  and 

.  1  Hughaon  v.  CvUm,  11  Dec.  1867,  XX.  D.  271,  No.  66. 
«  Webster  v.  M'Calman,  3  June  1848,  10  D.  1183,  No.  169. 
»  Thompson  v.  BeU,  5  July  1860,  XII.  D.  1184,  No.  232. 
*  APRostie  V.  HaUey,  2  Mar.  1860,  X.  D.  816,  No.  147. 
•BoHY,  RoUo;  reported  20  July  1860;  decided  21  Feb.  1846;  XII. 
D.  1810,  No.1264. 
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eight  pence,'  without  the  word  '  potinds.'  The  note  wa6  refuse^ 
on  the  ground  that  the  meaning  was  clear,  and  the  sum  correctly 
noted  in  the  margin  of  the  bill,  L.22,  68.  8d.^  The  addition  to 
a  bill  of  addresses  (correct  or  erroneous)  to  the  names  of  in- 
dorsers,  made  after  the  bill  has  been  drawn,  has  been  held  not 
to  vitiate  the  protest  upon  it,  in  which  they  were  repeated,  so  as 
to  preclude  the  bill  from  being  the  foundation  of  summary  dili- 
gence against  the  indorsers.' 

3d,  The  creditor  in  the  obligation  must  be  also  dear  on  the 
face  of  the  bill  and  documents  following  upon  it,  else  sum- 
mary diligence  will  not  be  sustained.  A  bill  of  exchange  was 
indorsed  thus : — ^  Pay  to  the  agent  for  the  North  of  Scotland 
Banking  Company  at  MacdufT,  or  order,'  without  mentioning  the 
agent's  name.  It  was  held  incompetent  to  raise  summary  dili- 
gence on  it  at  the  instance  of  the  agent,  or  any  second  indorsee 
from  him.'  And  the  drawer  of  a  bill  having  paid  the  contents, 
and  taken  receipt  from  one  who  was  agent  of  the  last  indorsee, 
but  who  was  not  agent  ex  facie  of  the  receipt,  he  was  held  not 
entitled,  after  protesting  for  non-payment,  to  summary  diligence 
upon  the  protest.^ 

It  is  not,  however,  only  the  creditor  at  whose  instance  the 
bill  has  been  protested  that  may  proceed  with  summary  diligence 
on  the  bill ;  but  prior  payee  of  the  bill  or  note,  paying  the  con- 
tents, and  acquiring  right  to  the  protest,  may  do  so  likewise. 
Thus  a  promissory  note  was  protested  at  the  instance  of  an  in- 
dorsee ;  it  was  thereafter  paid  by  the  payee,  who  obtained  the 
protest,  and  registered  along  with  it  the  receipt  given  him  by  the 
indorsee.  Upon  the  extract  registered  protest  he  charged  the 
granter  of  the  note,  who  presented  a  note  of  suspension,  on  the 
ground  that  the  payee  of  a  promissory  note,  who  did  not  protest 
it  in  his  own  name,  was  not  entitled  to  follow  out  summary  dili- 
gence in  his  own  name.  The  Court,  however,  in  respect  that 
the  protest  was  duly  registered,  refused  the  note  of  suspen- 
sion.' 

*  Gcrdon  v.  Sloss^  8  June  1848,  No.  I67. 

*  Russell  and  Others  y.  Creighton  and  Others^  11  May  18432,  BeQ,  App. 
81.    See  28  Nov.  1841,  IV.  D.  62,  No.  19. 

«  Fraser  v.  Bannerman^  21  June  1858,  No.  198. 

*  Summers  v.  Marianski,  16  Deo.  1848,  VI,  D.  286,  No.  47. 

»  Kennedy  v.  APWhirter,  26  June  1849,  XI.  D.  1198,  No.  208. 
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§  7.  Mode  of  executing  the  Charge. 

After  the  full  details  above  regarding  the  mode  of  executing 
dtation^^  little  remains  to  be  said  about  executing  a  charge.  The 
solemnities  to  be  observed  in  serving  the  schedule  and  returning 
the  execution  of  charge,  are  precisely  the  same  as  in  the  case  of 
citation ;  and  it  only  has  to  be  remarked,  that,  in  the  execution 
of  diligence,  the  le^  solemnities  must  be  strictly  adhered  to,  as 
a  fault  which  is  easily  got  over  in  the  case  of  a  summons  may  be 
a  serious  matter  in  the  execution  of  diligence.* 

If  the  debtor  be  minor,  his  tutors  and  curators  must  be 
charged  edictally  along  with  hun.'  If  a  married  woman,  her 
husband  must  be  charged  for  his  interest.  In  general,  no  per^- 
sonal  diligence  can  proceed  against  a  married  woman;  but 
when  she  resides  and  carries  on  business  in  Scotland,  and  her 
husband  is  abroad,  she  is  liable  to  personal  diligence.^ 

1  Ch.  II.,  §§  8,  4.         *  See  p.  60,  mpra.  »  See  p.  48,  si^a. 

*  Orme,  80  Nov.  1824,  XII.  S.  149. 
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FOBHS  APPLICABLE  TO  PHECEDIKG  CHAPTER* 

(1.)  Schedule  No.  1  to  Stat,  land  2  Vtct.y  c.  114. 

Warrant  to  be  subjoined  to  Extracts  m  the  Court  of 

Session. 

• 

And  the  said  Lords  grant  Warrant  to  Messengers-at-Arms,  in 
her  Majesty's  name  and  authority,  to  charge  the  said  A.  per- 
sonallj,  or  at  his  dwelling-place^  if  within  Scotland,  and  if  f  urth 
thereof,  by  delivering  a  copy  of  charge  at  the  Record  0£5ce  of 
the  Keeper  of  the  Records  of  the  Conrt  of  Session^  [state  what 
the  party  is  decerned  to  do ;  if  to  pay  moneys  specify  the  sum^ 
interest  and  expenses ;  or  if  to  fulfil  an  obligationy  specify  it  as 
in  the  Decree  or  other  document']j  and  that  to  the  said  B.  [specify 
the  name  of  the  person  in  whose  favour  the  Decree  is  protioimced^ 
within  [insert  the  appropriate  days']  next  after  he  is  charged  to 
that  effect,  under  pain  of  Poinding  and  Imprisonment  [if  the 
suniy  or  any  part  thereof ^  be  payable  at  a  future  timCy  add  hertj 
^  the  terms  of  payment  being  always  first  come  and  bygone'] ; 
and  also  grant  Warrant  to  arrest  the  said  A^s  readiest  goods, 
gear,  debts,  and  sums  of  money,  in  payment  and  satisfaction  of 
the  said  sum,  interest  and  expenses ;  and  if  the  said  A.  fail  to 
obey  the  said  charge,  then  to  poind  the  said  Ah  readiest  goods, 
gear,  and  other  effects ;  and  if  needful  for  effecting  the  said 
Poinding,  grant  Warrant  to  open  all  shut  and  lockfast  places, 
in  form  as  effeirs.    Extracted  [specify  place  and  date]. 

[Extractor's  signature^ 

(2.)  Act  of  Sederunt  to  regulate  the  Form  of  Extracts^  and  other 
Matters.    Edinburgh^  24  December  1838. 

Schedule  A. 

And  the  said  Lords  grant  Warrant  to  Messengers-at-Arms, 
in  her  Majesty's  name  and  authority,  to  chai;ge  the  said  A.  B.y 
^  Now  the  office  of  the  Keeper  of  the  Record  of  Edictal  Gitatioiia. 
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Defender,  personally,  or  at  his  dwelling-place,  if  within  Scotland^ 
and  if  forth  thereof,  by  delivering  a  copy  of  Charge  at  the 
Office  of  the  Keeper  of  the  Record  of  Edictal  Citations  at 
Edinburgh,  to  make  payment  of  the  foresaid  sum  or  soms  of 
money,  principal,  interest,  and  expenses  [or  to  implement  and 
perform  the  haill  foresaid  obligations,  or  both  to  pay  and  per- 
form, (u  the  case  may  require']y  all  in  terms  and  to  the  effect 
contained  in  the  Decree  and  Extract  above  written,  and  here 
referred  to,  and  held  as  repeated  bremtatis  cauea^  and  that  to 
the  said  C.  D.,  within  [insert  the  appropriate  days^  as"]  fifteen 
days,  if  within  Scotland^  and  if  forth  thereof,  within  sixty^  days 
next  after  he  is  charged  to  that  effect,  onder  the  pain  of  Poind- 
ing and  Imprisonment  ;*  and  also  grant  Warrant  to  arrest  the 
said  A.  B^s  readiest  goods,  gear,  debts,  and  sums  of  money,  in 
payment  and  satisfaction  of  the  said  sum,  interest  and  ex- 
penses ;  and  if  the  said  A.  B.  fail  to  obey  the  said  Charge,  then 
to  poind  the  said  A.  B^s  readiest  goods,  gear,  and  other  effects ; 
and  if  needful  for  effecting  the  said  Poinding,  grant  Warrant  to 
open  all  shut  and  lockfast  places,  in  form  as  effeirs. 

[Extractoi^s  signature^ 

*  If  the  snm,  or  any  part  thereof,  be  payable  at  a  future  time,  add  here, 
^  the  terms  of  payment  being  always  first  come  and  bygone.* 

(3.)  Act  of  Sederunt  (Teinds).    Edinburgh^  4  March  1840. 

Schedule,  No.  L 

FoBM  OF  Extract,  Decbeet  of  Modification  and 

Locality. 

At  Edinbubgh,  the  day  of  , 

Sitting  in  judgment,  the  Lords  of  CouncQ  and  Session,  Com- 
missioners appointed  for  Plantation  of  Eorks  and  Valuation  of 
Teinds,  in  the  process  of  Augmentation,  Modification,  and 
Locality,  raised  and  pursued  at  the  instance  of  the  Reverend 

,  Minister  of  the  Gospel,  of  the  Parish  of 
,  against  the  Officers  of  State,  as  representing 
her  Majesty,  for  the  interest  of  the  Grown,  and  also  against  the 
whole  Heritors,  Titulars,  Tacksmen,  Liferenters,  and  others, 
intromitters  with  the  Rents  and  Teinds.  of  the  said  Parish, 
MODIFIED,  DECERNED,  and  ORDAINED,  and  hereby  modify, 

^  Now  twenty-one  days ;  13  and  14  Vict.,  c.  36,  §  21. 
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BBOEBK,  and  ORDAiNy  the  coDBtant  Stipend  and  Proyision  of 
the  Eirk  and  Parish  of  ^  to  have  been  for 

crop  (or  last  half  of  crop)  and  year  Eighteen  Hundred  and 

yearly,  since  and  in  time  coming,  sach  a  qnan- 
tity  of  Victnal,  half  Meal  half  Barley,  in  Impeiid  Weight  and 
Measor^  as  shall  be  eqnal  to  Chalders  of  the  late 

Standard  Weight  and  Measure  of  Scotland,  payable  in  Money, 
according  to  the  highest  fiars  prices  of  the  Connty  annually, 
and  that  for  Stipend,  with  Sterling  for 

f umiriiing  the  Communion  Elements.  Which  Modified  Stipend, 
and  Modification  for  furmshing  the  Communion  Element^  the 
said  Lords  dbcbbn  and  ordain  to  be  yearly  paid  to  the  Pur* 
suer  and  his  Successors  in  0£Sce^  Ministers  serving  the  cure  of 
the  said  Eirk  and  Parish,  by  the  Titulars  and  Tacksmen  of  the 
Teinds,  Heritors  and  Possessors  of  the  Lands  and  others,  intro- 
mitters  with  fche  Rents  and  Teinds  of  the  said  Parish,  out  of  the 
first  and  readiest  of  the  Teinds,  parsonage  and  vicarage,  of  the 
same,  conform  to  the  Division  and  Locality  following,  viz.  [the 
Locality  to  be  taken  in  here  in  Jiguresy  and  then  «ay],  beginning 
the  first  Term's  payment  thereof,  for  the  said  crop  and  year 
Eighteen  hundred  and  ,  betwixt  Yule  and  Candle- 

mas, after  the  separation  of  the  crop  from  the  ground,  or  as 
soon  thereafter  as  the  fiars  prices  of  the  County  are  struck ;  and 
so  forth  yearly  and  termly  in  all  time  coming.  The  said  Lords, 
as  Commissioners  foresaid,  also  decerned  and  ordained,  and 
hereby  decern  and  ordain,  the  whole  Heritors  of  the  said 
Parish,  to  make  payment  to 

Common  Agent  in  liie  process,  of  their  respective  shares  of  the 
sum  of  L.  sterling,  being  the  amount  of  the  account  of 

the  taxed  expenses  incurred  by  him  in  obtaining  the  Decree 
of  Locality;  as  also  of  thdr  respective  shares  of  the  sum  of 
L.  sterling,  being  the  expense  of  Extracting  this  Decreet 

and  proportioning  the  Expenses  among  the  Heritors,  including 
therein  Two  pounds  sterling  of  Fee-fund  dues ;  making  in  whole 
L.  sterling,  and  that  in  proportion  to  their  several 

Teind  Rentals  in  Process,  and  Scheme  of  Division  made  up  and 
certified  by  the  Clerk  as  relative  hereto.  And  the  said  Lords 
of  Council  and  Session,  Commissioners  foresaid,  grant  Warrant 
to  Messenger-at-Arms,  in  her  Majesty's  Name  and  Authority, 
to  charge  the  Titulars  and  Tacksmen  of  the  Teinds,  Heritors, 
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Fenan,  Farmorers,  Wadsetters,  Liferenters,  Factors,  Chambeiv 
laios,  Tenants,  Occupiers  and  Possessors  of  the  Lands  and 
others,  intromitters  with  the  Bents  and  Teinds  of  the  said  Parish 
of  ,  Defenders,  personally,  or  at  their  respectiye 

dwelUng-plaoes,  if  within  Scodand,  and  if  forth  thereof,  by 
deliyioy  of  a  Copy  of  Charge  at  the  Office  of  the  Keeper  of 
Edictal  Citations  at  Edinburgh,  to  make  payment  of  the  fore- 
said Stipend  and  Commnnion  Element  Money,  each  of  them 
tar  his  or  her  own  part  and  portion  thereof,  conform  to  the 
Division  and  Locality  above  set  down,  and  that  at  the  Terms  of 
payment  above  expressed, — ^in  terms  and  to  the  effect  contained 
in  the  Decreet  of  Localily  and  Extract  above  written,  and  here 
held  as  repeated  brevitatis  causa ;  as  also  of  their  respective  pro- 
portions of  the  foresaid  sums  of  Expenses,  and  Dues  of  Extract, 
conform  to  the  Sdieme  of  Division  above  referred  to ;  and  that 
to  the  Reverend  ,  Pursuer,  and  his  suc- 

cessors in  office,  and  to  the  said  ,  Com- 

mon Agent,  respectively,  within  Ten  days  if  within  Scotland, 
and  if  forth  thereof,  within  Sixty  da}rs  after  they  are  respec- 
tively charged  to  that  effect,  under  the  pain  of  Poinding  and 
LnpriBonment,  the  Terms  of  payment  of  said  Stipend  being 
always  first  come  and  bygone:  And  also  grant  Warrant  to 
arrest  the  foresaid  Defenders'  readiest  Goods,  Gear,  Debts,  and 
Sums  of  Money,  in  payment  and  satisfaction  of  their  respective 
portions  of  Stip^id  and  Communion  Element  Money,  and  also 
of  their  respective  proportions  of  the  Expenses  foresaid,  and 
Dues  of  Extract :  And  if  the  said  Defenders  fail  to  obey  the 
said  Charge,  then  after  the  said  Charge  is  elapsed,  to  Poind 
their  readiest  Goods,  Gear,  Debts,  and  other  effects;  and  if 
needful  for  effecting  the  said  Poinding,  grant  Warrant  to  open 
all  shut  and  lockfast  places,  in  form  as  effeirs. 

SCHEDUIiE  No.  n. 

FoBM  of  Wabrant  of  Charge,  in  terms  of  Statute  1  and  2 

Vict.,  cap.  114,  §§  1  and  8. 

And  the  said  Lords,  as  Commissioners  foresaid,  grant  War- 
rant to  Messengers-at-Arms,  in  her  Majesty's  name  and  autho- 
rity, to  charge  the  foresaid  Titulars  and  Tacksmen  of  Temds, 
Heritors,  Feuars,  Farmorers,  Wadsetters,  Liferenters,  Factors, 
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Chamberlains,  Tenants,  Occupiers  and  Possessors  of  the  Lands, 
and  others  intromitters  with  the  Bents  and  Teinds  of  the  said 
Parish  of  y  personally,  or  at  their  respective 

dwelling-places,  if  within  Scotland,  or  if  forth  thereof,  by  de- 
livering a  copy  of  Charge  at  the  Office  of  the  Keeper  of  the 
Becord  of  Edictal  Citations  at  Edinborgh,  to  make  payment  of 
the  foresaid  Stipend  and  Communion  Element  Money,  each  of 
them  for  his  or  her  own  part  and  portion  thereof,  conform  to 
the  Division  and  Localify  inserted  in  the  grand  Decemiture  of 
the  foregoing  Decreet,  and  that  at  the  Terms  of  payment  therein 
expressed, — ^all  in  terms  and  to  the  effect  contained  in  the  De- 
creet and  Extract  above  written,  and  here  referred  to,  and  held 
as  repeated  bremtatis  causa ;  and  that  to  the  Reverend 

,  now  Minister  of  the  said  Parish  of  , 

within  Ten  days,  if  within  Scotland,  and  if  f urth  thereof,  within 
Sixty  days  after  they  are  respectively  charged  to  that  effect, 
under  pain  of  Poinding  and  Imprisonment,  the  Terms  of  pay- 
ment being  always  first  come  and  bygone:  And  also  grant 
Warrant  to  arrest  the  foresaid  Defenders'  readiest  Goods,  Gear, 
Debts,  and  Sums  of  Money,  in  payment  and  satisfaction  of 
their  respective  portions  of  the  foresaid  Stipend  and  Communion 
Element  Money ;  and  if  the  said  Defenders  fail  to  obey  the 
said  Charge,  then  after  the  said  Charge  is  els^sed,  to  Poind 
their  readiest  Goods,  Gear,  and  other  effects ;  and  if  needful 
for  effecting  the  said  Poinding,  grant  Warrant  to  open  all  shut 
and  lockfast  places,  in  form  as  effeirs. — Given  at  Edinburgh, 
the  day  of  One  thousand  eight  hundred 

and 

CHABGES  OF  PAYMENT  AND  DENUNCIATIONS. 

(1.)  Charge  of  Payment  on  an  Extract  Registered  Protest 

and  Warrant. 

I,  A.  2>.,  Messenger-at-Arms,  by  virtue  of  an  Extract  Re- 
gistered Protest,  and  Warrant  of  the  Lords  of  Council  and 
Session  thereon,  dated  the  day  of  Eighteen 

hundred  and  years,  at  the  instance  of  A,  jB.,  Merchant 

in  C,  against  E.  jP.,  Manufacturer  in  G,j  in  her  Majesty's  name 
and  authority,  lawfully  Chabge  you,  the  said  E.  F.,  to  make 
payment  of  the  sum  of  [in  wards'jy  and  the  legal  interest  thereof 
since  due  and  till  paid,  contained  in  and  due  by  a  Bill  drawn  by 
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the  said  A.  B.  upon  and  accepted  by  you,  dated  the 
day  of  Eighteen  hundred  and  ,  and  payable 

months  after  date  \if  there  hoe  been  any  partial  payment  before 
the  charge  is  given,  say,  under  deduction  of  the  sum  of  \in  words'], 
paid  to  account^  on  the  day  of  ,  and  in- 

terest corresponding  thereto],  AND  THAT  to  the  said  A.  B., 
within  SIX  days  next  after  the  date  of  this  my  Charge,  under 
the  pain  of  Poinding  and  Imprisonment.    This  I  do  upon  the 
day  of  One  thousand  eight  hundred  and 

years,  before  and  in  presence  of  0.  P.,  residenter  in 
£.,  witness  to  the  premises.  A.  D. 

Note. — If  a  Protest  is  recorded  in  the  Sheriff  Court  Books, 
say, '  by  Tirtue  of  an  Extract  Registered  Protest,  and  Warrant  of 
the  Sheriff  of  E,  thereon,  dated,'  etc.,  etc. ;  and  ^  in  her  Majesty's 
name  and  authority,  and  in  name  and  authority  of  the  said 
Sheriff,'  etc.,  etc. 

(2.)  Eaecution  of  Charge  on  Extract  Registered  Protest, 

written  on  the  Extract. 

Upon  the  day  of  Eighteen 

hundred  and  years,  I,  A.  D.,  Messenger-at^Arms, 

by  virtue  of  the  foregoing  Extract  Registered  Protest,  and 
Warrant  of  the  Lords  of  Council  and  Session  thereon,  dated 
the  day  of  and  year  aforesaid^  at  the  instance 

of  A.  B4,  Merchant  in  C,  against  E.  F.,  Manufacturer  in  G., 
passed,  and  in  her  Majesty's  name  and  authority,  lawfully 
charged  the  said  E.  F,,  to  make  payment  of  the  sum  of  [in 
words'],  and  the  legal  interest  thereof  since  due  and  till  paid, 
contained  in  and  due  by  a  KU  drawn  by  the  said  A.  B.  upon 
and  accepted  by  the  said  E.  F.,  dated  the  day  of 

Eighteen  hundred  and  years,  and  payable 

months  after  date,  and  that  to  the  said  A,  B.  within 
six  days  next  after  the  date  of  my  said  Charge,  under  the  pain 
of  Poinding  and  Imprisonment.  This  I  did  by  delivering  a 
just  copy  of  Charge  to  the  effect  foresaid  to  Uie  said  E.  F. 
personally,  before  and  in  presence  of  0.  P.,  residenter  in  E., 
witness  to  the  premises,  and  hereto  with  me  subscribing  [or, 
this  I  did  by  leaving  a  just  copy  of  Charge  to  the  effect  fore- 
said for  the  said  E,  F.,  within  his  dwelling-place  in 
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Streeti  G.j  with  a  servant  therein,  to  be  given  to  Urn,  becauae 
I  conld  not  find  himself  peraonaUy,  before  and  in  presence  of, 
etc  Otj  This  I  did  by  a£Bxing  and  leaving  a  just  copy  of 
Chaxge  to  the  effect  foresaid  for  the  said  E.  F.y  at  and  upon 
the  most  patent  gate  or  door  of  his  dwelling-place  in 
Street,  G^  and  that  after  my  giving  six  several  audible  knocks 
upon  the  said  gate  or  door,  as  use  is,  because  I  neither  could 
find  the  said  E»  F.  personally,  nor  get  access  into  his  said 
dwellmg-place,  before  and  in  presence  of,  etc.  1/  the  debtor 
is  furA  of  Scotlandj  Ike  Charge  being  on  21  <2ay«,  eay^  This 
I  did  by  delivering  a  just  copy  of  Charge  to  the  effect  fore- 
said for  the  said  E.  F^  as  being  furth  of  Scotland,  at  the 
Office  of  the  Keeper  of  the  Becord  of  Edictal  Citations  with- 
in the  General  Begister  House,  Edinburgh,  in  terms  of  the 
Statute  and  Act  of  Sederunt  thereanent,  before  and  in  presence 
•f,  etc^  etc.] 

A.D. 

0.  P.,  Witness. 

(3.)  Charge  of  Payment  on  can,  Extract  Regietered  Protest, 
and  Warranty  where  there  are  Indorsations. 

1,  A.  Z>*,  Messenger-at-Arms,^  by  virtue  of  an  Extract 
Begistered  Protest,  and  Warrant  of  the  Lords  of  Council  and 
Session  thereon,  dated  the  day  of  Eighteen  hun- 
dred and  years,  at  the  instance  of  A.  J3.,  Manufacturer  in 
C.y  against  E.  F.,  Merchant  in  G. ;  H.  /.,  Baker  in  K. ;  and  L» 
M.J  Shoemaker  in  iV.,  in  her  Majesty's  name  and  authority, 
lawfully  Chabgb  you,  the  said  E,  F^  to  make  payment  of  the 
sum  of  [«n  words'lj  and  the  legal  interest  thereof  since  due  and 
till  paid,  contained  in  and  due  by  a  Promissoiy  Note  granted  by 
you  to  the  said  H.  /.,  dated  the                     day  of 

Eighteen  hundred  and  years,  and  payable 

months  after  date,  which  Promissory  Note  was  indorsed  by  the 
said  H.  L  to  the  said  X.  M^  and  indorsed  by  him  to  the  said  A. 
B^  at  whose  instance  the  same  was  duly  protested  for  non-pay- 
ment, etc.  [If  the  Promissoiy  Note  (or  Bill)  has  been  in  the 
hands  of  another  party,  and  after  being  protested  at  that  party's 
instance,  and  thereafter  retired  by  the  charger,  and  a  receipt  to 
that  effect  in  the  Extract,  say,  ^and  was  thereafter  indorsed  by 
the  said  A.B,  to  J,  Af.,  Printer  in  N.^  at  whose  instance  the  same 
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was  duly  protested  far  nonrpaymmtj  etc* ;  and  afterwards^  the  con- 
tents of  the  said  Promissory  Note  (or  Bill)  and  charges  were  paid 
by  the  said  A.  B.  to  the  said  J.  M.y  conform  to  Beceipt  mentioned 
in  said  Extract^  and  that  to  the  said  A,  B.y  etc.  If  there  are 
several  indorsers  on  a  Bill  (or  Promissorj'  Note),  say,  *  which  Bill 
(or  Promissory  Note)  was  indorsed  thus'  (here  take  in  the  several 
indorsers  as  they  appear  in  the  Extract  Registered  Protest), 
^  and  was  duly  protested  at  the  instance  of  the  said  A.  B,y  the 
holder  thereof,  for  non-payment/  etc.],  AND  THAT  to  the  said 
A.  B.,  within  SIX  days  next  after  the  date  of  this  my  charge, 
under  the  pain  of  Poinding  and  Imprisonment.  This  I  do 
upon  the  of  One  thousand  eight  hundred  and 

years,  before  and  in  presence  of  0.  P.,  residenter  in  £., 
witness  to  the  premises. 

A.n. 

(4.)   Charge  of  Payment  on  an  Eatra/it  Decree. 

I,  A*  i>.,  Messenger-at-Arms,  by  virtue  of  an  Extract  De- 
cree for  Payment  obtained  before  the  Lords  of  Council  and 
Session,  upon  the  day  of  ,  and  Warrant  of 

the  said  Lords  thereon.  Extracted  the  day  of  , 

both  in  the  year  Eighteen  hundred  and  ,  at  the  in- 

stance of  A.  B^  Warehouseman  in  C,  Pursuer,  against  D.  E.j 
Clothier  in  P.,  Defender,  in  her  Majest/s  name  and  authority, 
lawfully  charge  you,  the  said  i).  J?.,  Defender,  to  make  pay- 
ment of  the  sum  of  \in  wordsly  being  the  amount  of  an  Account 
for  goods  sold  and  delivered  to  yon  by  the  said  Pursuer,  com- 
mencing the  day  of  Eighteen  hundred  and 
years,  and  ending  the  day  of  Eighteen 
hundred  and  years,  conform  to  said  Account  libelled 
on ;  Item  the  legal  interest  thereof  from  and  after  the 
day  of  and  in  time  coming  till  paid ;  Item  of  the  sum 
of  [in  ijoords\  being  the  amount  of  Expenses  of  Process  as  taxed 
by  the  Auditor  of  Court,  and  of  the  sum  of  [tn  words]y  being 
the  dues  of  Extracting  the  said  Decree^  AND  THAT  to  the 
said  A,  B.y  Pursuer,  within  fifteen  days  next  after  the  date  of 
this  my  Charge,  under  the  pain  of  Poinding  and  Impbison- 
Miarr.  I^ub  I  do  upon  the  day  of  One  thousand 
eight  hundred  and  years,  before  and  in  presence  of 
residenter  in  JE?.,  witness  to  the  premises.                      A,  D. 
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NoU. — If  the  Charge  is  given  on  a  Sheriff  Court  Decree^  sayj 
<by  yirtue  of  an  Extract  Decree  obtained  before  the  Sheriff  of 
the  County  of  E.  upon  the  day  of  Eighteen 

hundred  and  years,  and  Warrant  thereon,  at  the  in- 

stance of/  etc^  etc. ; '  and  in  her  Majesty's  name  and  authority, 
and  in  name  and  authority  of  the  said  Sheriff,'  etc.,  etc 

(5.)  Execution  of  Charge  of  Payment  on  an  Extract  Registered 
.     Proteety  and  Warranty  against  a  Company  and  the  Individual 
Partners* 

Upon  the  day  of  Eighteen  hundred  and 

years,  by  virtue  of  an  Extract  Eegistered  Protest,  and  Warrant 
of  the  Lords  of  Council  and  Session  thereon,  dated  the 
day  of  Eighteen  hundred  and  years,  at  the  in- 

stance of  A,  jB.,  Merchant  in  C,  against  E.  F.  and  Company, 
Merchants  in  (?.,  as  a  Company,  and  the  individual  Partners  of 
that  Company,  I,  A.  i>.,  Messenger-at-Arms,  passed,  and  in  her 
Majesty's  name  and  authority,  lawfully  charged  the  said  E.  F. 
as  a  Company,  and  E.  F.y  G.  JET.,  and  /.  K^  all  Merchants  in 
&.,  the  individual  Partners  of  that  Company,  conjunctly  and 
severally,  to  make  payment  of  the  sum  of  [in  words^y  and  the 
legal  interest  thereof  since  due  and  till  paid,  contained  in  and 
due  by  a  Bill  drawn  by  the  said  A.  B.  upon  and  accepted  by 
the  said  E.  F.  and  Company,  dated  the  day  of 

Eighteen  hundred  and  years,  and  payable  months 

after  date.  And  that  to  the  said  A.  jB.,  within  six  days  next 
after  the  date  of  my  said  Charge,  under  the  pain  of  Poinding 
and  Imprisonment.  This  I  did  by  delivering  a  just  copy  of 
Charge  to  the  effect  foresaid  for  the  said  E.  F.  and  Company^ 
as  a  Company,  and  the  like  copy  of  Charge  for  the  said  E,  JPl, 
as  an  individual  Partner  foresaid,  to  the  said  E,  F.  personally, 
within  the  place  of  business  of  the  said  Company  in 
Street,  G. ;  by  leaving  the  like  copy  of  Charge  for  the  said  G. 
H.y  as  an  individual  Partner  foresaid,  within  his  dwelling-place 
in  Street,  G. ;  and  by  leaving  the  like  copy  of  Charge 

for  the  said  /.  K.y  as  an  individual  Partner  foresaid,  within  his 
dwelling-place  in  Place,  6r.,  with  their  respective  servants, 

to  be  given  to  them  severally,  because  I  could  not  find  them- 
selves personally ;  all  before  and  in  presence  of  0.  P.,  resi- 
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denter  in  G^  witness  to  the  haiU  premises,  and  hereto  subscrib- 
ing with  me  on  this  and  the  preceding  page. 

0.  P.,  Witness.  A.  D} 

(6.)  Charge  of  Payment  on  Extract  Registered  Bond. 

If  A.  2>.9  Messenger-at^Arms,  by  virtue  of  an  Extract  Regis- 
tered Bond,  and  Warrant  of  the  Lords  of  Council  and  Session 
thereon,  dated  the  day  of  Eighteen 

hundred  and  years,  at  the  instance  of  A.  £.,  Esquire 

of  C,  against  E,  jP.,  Merchant  in  (?.,  in  her  Majesty's  name 
and  authority,  lawf  uUy  charge  you,  the  said  K  F.,  to  make  pay- 
ment of  the  sum  of  [in  toords]  of  principal,  with  a  fifth  part  more 
thereof  of  liquidate  penalty  incurred  through  failure,  and  the  legal 
interest  of  the  said  principal  sum  from  and  after  the 
day  of  until  paid,  contained  in  and  due  by  the  said 

Bond,  dated  the  day  of  Eighteen  hundred 

and  years,  granted  by  you  to  the  said  ^4.  £.,  all  as 

more  fully  narrated  in  and  conform  to  said  Extract  Registered 
Bond  and  Warrant,  AND  THAT  to  the  said  A.  J5.,  within  six 
days  next  after  the  date  of  this  my  Charge,  under  the  pain  of 
Poinding  and  Imprisonment.    This  I  do  upon  the 
day  of  One  thousand  eight  hundred  and 

years,  before  and  in  presence  of  0.  P.,  residenter  in  G.y  witness 
to  the  premises.  A.  D. 

(7.)  Charge  of  Payment  on  an  Extract  Registered  Bond  of 

Credit. 

1,  A.  D.,  Messenger-at-Arms,  by  virtue  of  an  Extract  Regis- 
tered Bond  of  Credit,  and  Warrant  of  the  Lords  of  Council  and 
Session  thereon,  dated  the  day  of 

Eighteen  hundred  and  years,  at  the  instance  of 

the  Bank  of  Scotland,  against  A.  £.,  Manufacturer 

in  C^  D.  E.f  Merchant  in  JP.,  and  G.  H.y  Farmer  at  /.,  in  her 
Majesty's  name  and  authoriiy,  lawfully  charge  you,  the  said 
A.  B.J  to  make  payment  of  the  sum  of  \in  words]^  being  the 
amount  of  principal  and  interest  due  to  the  said  Bank,  under 

^  A  warrant  to  charge  a  company  is  sufficient  aatbority  to  charge  all 
the  indiyidnal  partntts  of  the  company,  even  although  the  warrant  does 
not  indude  apecially  '  the  individual  partners  of  that  company/ — Knox  v. 
Martiay  12  Nov.  1847, 1st  Diyision.    See  Scottish  Jurist^  toL  xz.,  p.  11. 
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thie  said  Band  of  Orediti  as  at  the  daj  of 

Eighteen  hundred  and  jean,  oonfcnrm  to  stated 

Account  made  oat  from  the  books  of  the  said  Bank,  dated  the 

day  of  ,  as  mentioned  in  said  Extract, 

with  a  fifth  part  more  of  the  principal  sum  thereof  of  liquidate 
penalty  incurred  through  failure,  and  the  interest  of  the  said 
principal  sum,  at  the  rate  of  per  centum  per  annum, 

from  and  since  the  said  day  of  until  paid, 

contained  in  and  due  by  the  said  Bond  of  Credit,  dated  the 

and  days  of  Eighteen 

hundred  and  ,  granted  by  you  and  the  said  D.  E. 

and  G.  H.  to  the  said  Bank  of  Scotland,  all  as  more 

fully  narrated  in  and  conform  to  said  Extract  Begbtered  Bond 
of  Credit  and  Warrant,  AND  THAT  to  the  said 
Bank  of  Scotland  within  six  days  next  after  the  date  of  this  my 
Charge,  under  the  pain  of  PoiNDma  and  IifPBisoNMEMT.   This 
I  do  upon  the  day  of  One  thousand  eight 

hundred  and  years,  before  and  in  presence  of  0.  P^ 

residenter  in  (r.,  witness  to  the  premises.  A.  D. 

(8.)  Charge  of  Payment  on  an  Extract  Registered  Protest^  and 

Aeeignation  thereof. 

I,  A.  2>.,  Messenger-at-Arms,  by  virtue  of  a  Warrant  obtained 
from  the  Bill  Chamber  of  the  Court  of  Session,  dated  the 

day  of  Eighteen  hundred  and 

years,  at  the  instance  of  A.  B,  [design  Atm],  as  Assignee  of  S.  H* 
[design  Atm],  against  D.  E.  [design  Atm],  and  F.  G.  [design  Atm], 
which  Warrant  is  interponed  to  an  Extract  Registered  Protest, 
and  Warrant  of  the  said  Lords  thereon,  dated  the  day 

of  Eighteen  hundred  and  years,  at  the  in* 

stance  of  the  said  S.  H.y  against  the  said  i>.  E.  and  JFl  (7.,  in  her 
Majest/s  name  and  authority,  lawfully  charge  you,  the  said  J^. 
&.,  to  make  payment  of  the  sum  of  [in  toorcb],  and  the  legal  in- 
terest thereof  since  due  and  till  paid,  contained  in  and  due  by  a 
Bill  drawn  by  you  upon  and  accepted  by  the  said  i>.  £.,  dated 
the  day  of  Eighteen  hundred  and 

years,  and  payable  months  after  date, 

which  Bill  was  indorsed  by  you  to  the  said  &  H.y  at  whose  in* 
stance  the  same  was  duly  protested  for  non-payment,  etc. ;  in 
and  to  which  Bill,  and  sums  of  money  therein  contained,  Ex- 


GHABGB8  OF  PAYMENT  AND  DENUNOIATIONB.'     207 

tract  Registered  Protest,  and  Warrant  thereto  annexed,  the  said 
A.  B.  has  now  right,  by  assignation  in  his  favour,  made  and 
granted  by  the  said  S,  J7.,  dated  the  day  of 

Eighteen  hundred  and  years,  all  as  more  fully 

narrated  in  and  conform  te  said  Extract  Registered  Protest 
and  Warrants,  AND  THAT  to  the  said  A.  B.j  as  Assignee 
foresaid,  within  six  days  next  after  the  date  of  this  my  Charge, 
under  the  pain  of  Poinding  and  Imprisonment.  This  I  do 
upon  the  day  of  One  thousand  Eight 

hundred  and  years,  before  and  in  presence  of  0.  P., 

residenter  in  E^  witness  to  the  premises.  A.  D, 

(9.)  Charge  of  Payment  on  an  Extract  Registered  Bond,  and 

Aaeignation  thereof. 

I,  A,  Z>.,  Messenger-at-Arms,  by  virtue  of  a  Warrant  ob- 
tained froih  the  Bill  Chamber  of  the  Court  of  Session,  upon  the 

day  of  Eighteen  hundred  and 

years,  at  the  instance  of  A.  B.j  Builder  in  (7.,  as  Assignee  of  the 

Bank  of  Scotland,  against  2>.  E.<,  Merchant  in  JP., 
and  G.  JJ.,  Agent  in  /.,  which  Warrant  is  interponed  to  an  Ex- 
tract Registered  Bond,  and  Warrant  of  the  said  Lords  thereon, 
dated  the  day  of  Eighteen  hundred 

and  years,  at  the  instance  of  the  said 

Bank  of  Scotland,  against  the  said  D»  J?.,  G.  ^.,  and  A.  jB.,  in 
her  Majesty's  name  and  authority,  lawfully  charge  you,  the 
said  2>.  E.J  to  make  payment  of  the  sum  of  \in  wordily  being 
the  balance  of  principal  and  interest  due  to  the  said  Bank  under 
the  said  Bond,  as  at  the  day  of  Eighteen 

hundred  and  years,  on  a  cash  account  kept  in  the 

books  of  the  said  Bank  in  your  name,  conform  to  stated  Ao 
count  made  out  from  the  books  of  the  said  Bank,  dated  the 

day  of  as  mentioned  in  said  Ex- 

tract, with  a  fifth  part  more  of  the  principal  sum  thereof  of 
liquidate  penalty  incurred  through  failure,  and  the  interest  of 
the  said  principal  sum,  at  the  rate  of  per  centum  per 

annum,  from  the  said  day  of  until 

paid,  contained   in  and  due   by  the  said  Bond,    dated   the 

day  of  Eighteen  hundred  and 

years,  granted  by  you  and  the  said  G.  H.  and 

A.  B,  to  the  said  Bank  of  Scotland ;  in  and  to 
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which  Extract  Registered  Bond  and  Warrant  last  above  men- 
tioned, and  sums  of  money  foresaid,  the  said  A.  B,  has  now  right, 
by  assignation  in  his  favour,  dated  the  day  of 

Eighteen  hundred  and  years,  granted  by 

N.  0.,  Manager  of  the  said  Bank,  all  as  more  fully  narrated  in 
and  conform  to  said  Extract  Eegistered  Bond  and  Warrants, 
AND  TILA.T  to  the  said  A.  B.y  as  Assignee  foresaid,  within 
six  days  next  after  the  date  of  this  my  Charge,  under  the  pain 
of  Poinding  and  Impbisonment.    This  I  do  upon  the 

day  of  One  thousand  eight  hundred  and 

years,  before  and  in  presence  of  0.  P.,  residenter 
in  E.y  witness  to  the  premises.  A,  D. 

(10.)  Charge  of  Payment  under  the  Joint  Stock  Banking 

Companies  Winding-up  Act. 

I,  A.  D.J  Messenger-at-Arms,  by  virtue  of  an  Extract  De- 
cree for  Payment,  obtained  before  the  Lords  of  Council  and 
Session  upon  the  ,  and  extracted  the 

days  of  Eighteen  hundred  and  years, 

in  the  Petition  and  Application  presented  to  the  said  Lords,  for 
and  in  name  of  A.  J5.,  Accountant  in  C,  JO.  E.j  Writer  in  F.y  and 
G.  B'.j  Accountant  in  /.,  the  Liquidators  appointed  for  winding 
up  the  affairs  of  the  Banking  Company,  incorporated 

under  the  Joint  Stock  Banking  Companies  Act,  One  thousand 
eight  hundred  and  fifty-seven,  and  the  Acts  therewith  incorpo- 
rated, Petitioners,  and  Warrant  inserted  in  said  Extract  Decree, 
at  the  instance  of  the  said  Petitioners,  against  the  several  Con- 
tributories  named  in  the  List  annexed  to  the  said  Petition,  cer- 
tified by  the  Petitioners,  and  contained  in  the  said  Extract 
Decree,  in  her  Majesty's  name  and  authority,  lawfully  charge 
you,  P.  Q.,  Merchant  in  i2.,  one  of  the  said  Contributories,  to 
make  payment  of  the  sum  of  [in  words']^  being  the  amount  of 
the  first  call  of  pounds  per  share,  certified  to  be  due 

by  you,  as  a  Contributory  foresaid,  on  shares  of  the 

stodc  of  the  said  Banking  Company  held  by  you,  and  which 
call  became  due  on  the  day  of  Eighteen 

hundred  and  years,  together  with  interest  of  the  said 

sum  of  [in  worde]^  at  the  rate  of  per  centum  per  annum, 

from  the  time  the  same  became  due  until  paid,  conform  to  said 
Extract  Decree  and  Warrant,  AND  THAT  to  the  said  A.  £., 
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D,  E.J  and  (r.  H.j  Liquidators  foresaid,  Petitioners,  within  six 

dajrs  next  after  the  date  of  this  my  Charge,  under  the  pain  of 

FoiNDiNa  and  Imprisonment.    This  I  do  upon  the 

day  of  One  thousand  eight  hundred  and 

years,  before  and  in  presence  of  0.  P.,  residenter  in  G.^  witness 

to  the  premises.  A.  D. 

(11.)  Charge  of  Payment  on  order  of  Court  of  Chancery ^  and 
Warrant  of  the  Court  of  Session  thereon. 

I,  A,  2>.,  Messenger-at-Arms,  by  virtue  of  an  Extract  Regis- 
tered Order  for  Payment  of  Balance  of  the  Court  of  Chancery 
(England),  and  Warrant  of  the  Lords  of  Council  and  Session 
thereon,  dated  the  day  of  Eighteen 

hundred  and  years,  at  the  instance  of  the 

Banking  Company,  against  A.  B.j  Merchant  in  (7.,  in  her  Ma- 
jesty's name  and  authority,  lawfully  charge  you,  the  said  A .  J5., 
to  make  payment  of  the  sum  of  [in  words'jj  being  the  balance 
appearing  due  from  you  on  your  account  with  the  said  Company, 
conform  to  an  order  made  by  the  yice-Chancellor  /S.,  at  Chambers 
in  ,  the  day  of  ,  in  the 

year  of  the  reign  of  her  Majesty  Queen  Victoria, 
Eighteen  hundred  and  ,  in  the  matter  of  the  Joint 

Stock  Banking  Companies  Act,  Eighteen  hundred  and  fifty- 
seven,  and  the  said  Company,  conform  to  said  Regis- 
tered Order  and  Warrant,  AND  THAT  to  the  said 
Banking  Company  within  six  days  next  after  the  date  of  this 
my  Charge,  under  the  pain  of  Poinding  and  Imprisonment. 
This  I  do  upon  the  day  of  One  thousand 
eight  hundred  and  years,  before  and  in  presence 
of  0.  P.,  residenter  in  G,y  witness  to  the  premises. 

A.  D. 

(12.)  Charge  of  Payment  for  Tack  Duty. 

I,  A.  D.J  Messenger-at-arms,  by  virtue  of  an  Extract  Regis- 
tered Tack  and  Warrant  of  the  Lords  of  Council  and  Session 
thereon,  dated  the  day  of  Eighteen 

hundred  and  years,  at  the  instance  of  A.  B.y  Esquire, 

of  C,  Heritable  Proprietor  of  the  lands  and  others  after  men- 
tioned, against  E,  jP.,  Farmer  at  6r.,  Tenant  in  the  said  lands  and 
others,  as  Principal,  and  H.  /.,  Grazier  at  K.y  as  Cautioner, 

o 


210  F0BM8  APPLICABLB  TO  PBECEDIKO  OHAPTBB. 

Surety,  and  full  Debtor  for  and  with  him,  in  her  Majesty's  name 
and  authority,  lawfully  charge  you,  the  said  E.  F^  to  make  pay- 
ment of  the  sum  of  [m  word9]y  being  the  Rent  due  by  you  under 
the  said  Tack  for  crop  and  year  Eighteen  hundred  and 

,  of  All  and  Whole  [here  take  m  the  deecription  of  the 
lands],  and  payable  at  the  terms  of  and 

Eighteen  hundred  and  ,  by  equal  portions,  with  a 

fifth  part  more  of  the  said  sum  of  liquidate  penalty,  incurred 
through  failure  in  the  punctual  payment  thereof,  and  the  legal 
interest  of  the  said  sum  from  and  after  the  Terms  the  same  fell 
due  respectively,  until  paid,  contained  in  and  due  by  the  said 
Tack,  dated  the  and  days  of 

Eighteen  hundred  and  ,  entered  into  between  the 

said  A.  B.  on  the  one  part,  and  you,  as  Principal,  and  the  said 
H.  /.,  as  Cautioner,  Surety,  and  full  Debtor  for  and  with  you^ 
on  the  other  part,  conform  to  said  Extract  Registered  Tack 
and  Warrant,  AND  THAT  to  the  said  A.  R,  within  six  days 
next  after  the  date  of  this  my  Charge,  under  the  pain  of 
PoiNDiNO  and  Impbisoiocbnt.  This  I  do  upon  the 
day  of  One  thousand  eight  hundred  and 

years,  before  and  in  presence  of  0.  P.,  residenter  in  E^  witness 
to  the  premises.  An  D. 

(13.)  Charge  for  Implement  of  a  Tacky  and  for  Payment 

of  Bent  due. 

I,  A.  D.,  Messenger-at^Arms,  by  virtue  of  an  Extract  Re- 
gistered Tack,  and  Warrant  of  the  Lords  of  Council  and  Session 
thereon,  dated  the  day  of  Eighteen  hun* 

dred  and  years,  of  which  Extract  Registered  Tack 

the  above  and  the  preceding  pages  ave  a  full  double 

to  the  Warrant,  at  the  instance  of  the  therein  designed  A.  B^ 
against  the  also  therein  designed  C.  D.,  in  her  Majesty's  name 
and  authority,  lawfully  charge  you,  the  said  C  Z>.,  to  imple- 
ment, perform,  and  fulfil  the  said  Tack  in  the  whole  heads, 
clauses,  tenor,  and  contents  thereof,  in  so  far  as  incumbent  on 
you,  and  you  stand  bound  and  obliged  thereby,  and  also  to 
make  payment  of  the  sum  of  [in  words],  being  the  half-yeai^s 
Tack  Duty,  due  at  the  Term  of  Eighteen  hundred  and 

,  with  a  fifth  part  more  of  said  sum  of  liquidate 
penalty,  incurred  through  failure,  and  the  legal  interest  of  the 
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said  sum  from  the  time  the  same  became  due  until  paid,  all  as 
conform  to  said  Tack,  dated,  etc.,  etc.,  etc.  [as  in  the  preceding 
Charge']y  AND  THAT  to  th®  said  A.  B.  within  six  days  next 
after  the  date  of  this  mj  Charge,  nnder  the  pain  of  Poinding 
and  Impbisonhisnt.    This  I  do  upon  the  day  of 

One  thousand  eight  hnndi^  and  years,  before 

and  in  presence  of  0,  P.,  residenter  in  (?.,  witness  to  the  pre- 
mises. A.  D. 

(14.)  Charge  of  Payment  on  an  Extract  Submiesiony  and 

Decree  ArbitraL 

I,  A.  D.,  Messenger-at^Arms,  by  virtue  of  an  Extract  Re- 
gistered Submission  and  Decree  Arbitral,  and  Warrant  of  the 
Lords  of  Council  and  Session  thereon,  dated  the  day 

of  Eighteen  hundred  and  years,  at  the  in- 

stance of  A.  jB.  [design  Am],  against  (7.  D.  [design  him],  in  her 
Majesty's  name  and  authority,  lawfully  charge  you,  the  said 
C,  D.,  to  make  payment  of  the  sum  of  [here  insert  the  sums  de- 
cerned for  ly  the  said  Decree  Arbitral],  specified  and  contained 
in  the  said  Decree  Arbitral,  pronounced  upon  the  day 

of  Eighteen  hundred  and  years,  by  J.  H. 

[design  him],  sole  Arbiter,  nominated  and  chosen  by  the  said 
A.  B,  on  the  one  part,  and  you  on  the  other  part,  in  the  Sub- 
mission entered  into  between  the  said  A .  B.  and  you,  dated  the 

day  of  Eighteen  hundred  and 

years,  all  as  more  fully  narrated  in  and  conform  to  said  Extract 
Submission  and  Decree  Arbitral,  and  Warrant,  AND  THAT 
to  the  said  A,  B.  within  six  days  next  after  the  date  of  this  my 
Charge,  under  the  pain  of  Poinding  and  Impbisonment. 
This  I  do  upon  the  day  of  One  thousand  eight 

hundred  and  years,  before  and  in  presence  of  0.  P.,  re- 

sidenter in  (r.,  witness  to  the  premises.  A.  D. 

(15.)  Charge  of  Payment  on  Decree  Dismissing  the  Action^ 

and  for  Expenses. 

I,  A.  D.y  Messenger-at-Arms,  by  virtue  of  an  Extract  De- 
cree dismissing  the  Action,  and  for  Expenses,  obtained  before 
the  Lords  of  Council  and  Session  upon  the  day  of 

and  the  day  of  ,  and  Warrant 

of  tiie  said  Lords  thereon,  extracted  the  day  of  , 
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all  in  the  year  Eighteen  hnndred  and  y  at  the  instance 

of  A.  B,  [design  him]j  Defender,  against  C.  D,  [design  him], 
Porsner,  in  her  Majesty's  name  and  authority,  lawfully  charge 
you,  the  said  C.  D.,  Pursuer,  to  make  payment  of  the  sum  oi 
[in  words'],  being  the  taxed  amount  of  the  Defender's  expenses 
of  Process,  together  with  the  sum  of  [in  toords],  as  the  dues  of 
extracting  the  said  Decree,  all  as  contained  in  and  due  by  the 
said  Decree  obtained  as  aforesaid  in  the  Summons  and  Action, 
dated  the  day  of  Eighteen  hundred  and 

,  instituted  before  the  said  Lords  of  Council  and 
Session  at  your  instance,  against  the  said  A.  jB.,  Defender,  by 
which  Decree  the  said  Lords,  of  the  first  date  thereof,  dismissed 
the  Action,  and  decerned  and  found  you  liable  to  the  said  De- 
fender in  expenses,  allowed  an  account  thereof  to  be  given  in, 
and  remitted  to  the  Auditor  to  tax  the  same  when  lodged,  and  to 
report ;  and  the  said  Lords,  of  the  second  date  thereof,  approved 
of  the  Auditor's  Report  on  the  Account  of  Expenses,  Number 
of  Process,  and  decerned  and  ordained  you  to  make  pay- 
ment to  the  said  Defender  of  the  sums  of  money  foresaid,  all  as 
more  fully  narrated  in  said  Extract  Decree  and  Warrant,  AND 
THAT  to  the  said  A.  B.,  Defender,  within  fifteen  days  next 
after  the  date  of  this  my  Charge,  under  the  pain  of  Poinding 
and  Imprisonment.     This  I  do  upon  the  day  of 

One  thousand  eight  hundred  and  years,  before  and  in 

presence  of  0.  P.,  residenter  in  &.,  witness  to  the  premises. 

A.D. 

(16.)  Charge  of  Payment  on  Decree  of  Absolvitor,  and  for 
Expenses,  at  the  instance  of  the  Agent  Disburser. 

I,  A,  D.,  Messenger-at-Arms,  by  virtue  of  an  Extract  De- 
cree of  Absolvitor,  and  for  expenses,  obtained  before  the  Lords 
of  Council  and  Session  upon  the  day  of  ,  and 

Warrant  of  the  said  Lords  thereon,  extracted  the  day  of 

,  both  in  the  year  Eighteen  hundred  and  , 

at  the  instance  of  A.  B.,  Writer  to  the  Signet,  Agent  Disburser 
of  the  expenses  after  mentioned,  against  C  Z>.  [design  him]. 
Pursuer,  in  her  Majesty's  name  and  authority,  lawfully  charge 
you,  the  said  C.  D.,  Pursuer,  to  make  payment  of  the  sum  of 
[in  words],  being  the  taxed  amount  of  expenses  of  Process 
found  due  to  J,  M.  [design  him].  Defender,  in  the  Summons 
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and  Action,  dated  the  day  of  Eighteen  hundred  and 

y  instituted  before  the  said  Lords  at  yonr  instance  against 
the  said  Defender ;  Item  of  the  sum  of  [in  tpords]  f arther,  as 
the  dues  of  extracting  the  said  Decree,  by  which  Decree  the  said 
liords  assoilzied  the  said  Defender  from  the  whole  conclusions  of 
the  said  Summons  and  Action,  and  decerned  and  ordained  you 
to  make  payment  to  the  said  A.  B.^  Agent  Disburser  foresaic^  of 
the  sums  of  money  before  mentioned,  all  as  more  fully  narrated 
in  and  conform  to  said  Extract  Decree  and  Warrant,  AND 
THAT  to  the  said  A.  jB.,  Agent  Disburser  foresaid,  within 
fifteen  days  next  after  the  date  of  this  my  Charge,  under  the 
pain  of  Poinding  and  Impbisonment.    This  I  do  upon  the 

day  of  One  thousand  eight  hundred  and 

years,  before  and  in  presence  of  0.  P.,  residenter  in  G,y  witness 
to  the  premises.  A.  2>. 

(17.)  Charge  of  Payment  on  Extract  Protestation* 

ly  A.  Z>.,  Messenger-at-Arms,  by  virtue  of  an  Extract  Pro- 
testation obtained  before  the  Lords  of  Council  and  Session 
upon  the  day  of  ,  and  Warrant  of  the  said  Lords 

thereon,  extracted  die  day  of  ,  both  in  the  year  Eighteen 
hundred  and  ,  at  the  instance  of  A.  B.  [design  Atm], 

Defender,  against  C.  D.,  Pursuer  [design  Atm],  in  her  Majesty^s 
name  and  authority,  lawfully  charge  you,  the  said  C.  i>.,  Pur- 
suer, to  make  payment  of  the  sum  of  [in  words'jj  disbursed  by 
the  said  Defender  in  obtaining  the  said  Protestation  ;  Mr  6r.  Jlf., 
Advocate,  as  Procurator  for  the  said  Defender,  having  compeared 
in  presence  of  the  said  Lords,  and  produced  copy  of  Summons 
at  your  instance  against  the  said  Defender,  and  showed  that  the 
Summons  was  signeted  on  the  and  executed  on  the 

days  of  Eighteen  hundred  and  , 

and  the  diet  of  Compearance  contained  in  the  Summons  was 
bygone  and  elapsed,  and  that  neither  you  nor  any  in  yoiur  name 
had  called,  enrolled,  and  insisted  in  said  action,  he,  the  said 
G.  M.J  being  always  ready  and  willing  for  his  said  client  to 
have  answered  thereto,  and  therefore  protested,  that  the  said 
Defender  might  not  be  obliged  to  answer  to  said  Summons  until 
he  be  of  new  summoned,  and  his  expenses  refunded ;  which 
Protestation  the  said  Lords  admitted,  and  decerned,  conform  to 
said  Extract  Protestation  and  Warrant ;  AND  THAT  to  the 
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^aid  A.  B^  Defenda:,  within  fifteen  days  next  after  the  date  of 
this  my  Charge,  under  the  pain  of  Poindino  and  Impbison- 
MENT.    This  I  do  upon  the  day  of  One 

thousand  eight  hundred  and  yean,  before  and  in  pre- 

sence of  0.  P^  residenter  in  Edinburgh,  witness  to  the  premises. 

A.D. 

(18.)  Chary es  of  PaymerU  for  Minuter^ 8  Stipends 

I,  A.  D^  Messenger^t-Armsy  by  virtue  of  an  Extract  De- 
cree of  Modification  and  Locality,  obtained  before  the  Lords  of 
Council  and  Session,  Commissioners  appointed  for  Plantation 
of  Kirkfl  and  Valuation  of  Teinds,  upon  the  day  of 

,  and  Warrant  of  the  said  Lords  thereon,  extracted 
the  day  of  ,  both  in  the  year  Eighteen  hun- 

dred and  ,  at  the  instance  of  the  Reverend  A.  B^ 

Minister  of  the  Gospel  of  the  Parish  of  C,  Pursuer,  against  the 
Titulars  and  Tacksmen  of  the  Teinds,  Heritors,  Feuars,  Far- 
moreis,  Wadsetters,  Liferenters,  Factors,  Chamberlains,  Tenants, 
Occupiers,  and  Possessors  of  the  lands,  and  others,  Litramittars 
with  the  Bents  and  Teinds  of  the  said  Parish  of  C,  in  her 
Majesty's  name  and  authority,  lawfully  charge  you,  E.  F.  \duign 
Atm],  to  make  payment  of  the  sum  of  [tn  wordB]y  being  the  value 
the  highest  fiar  prices  of  quarters  bushels 

pecks  and  quarts  of  barley  of  Stipend,  at  the  rate  of 

per  quarter :  Item  of  the  sum  of  [tn  wards]^  being  the  value 
at  the  highest  fiar  prices  of  boUs  pounds  of  meal, 

at  the  rate  of  per  boll,  together  with  the  sum  of  [m  vfordi\ 

for  Communion  Elements,  all  for  crop  and  year  Eighteen  hun- 
dred and  ,  and  payable  from  the  lands  of  \here  insert 
the  name  of  the  lands  from  which  tlie  Stipend  is  paj/abW],  conform 
to  said  Extract  Decree  and  Warrant :  And  that  to  the  said 
Reverend  A.  B.  within  ten  days  next  after  the  date  of  this  my 
Charge,  under  the  pain  of  Poinding  and  Lnprisonment.  This 
X  do,  etc.  A.  2>. 

(19,)  Charge  to  a  Crovon  Debtor.     {Under  Aet  19  and 

20  Vict.^  e.  56.) 

I,  4-  B.y  Messenger-at-Arms  {or  Sheriff  Ofiioer),  by  virtne 
of  [(Ms  nature  and  date  of  Extraetj  and  Decree  whereupon  tl 
proceeds^  at  the  instance  of  ,  on  the  behalf  of  her 
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Majesty,  against  C.  D.  \Bp^cify  name  <xnd  designation  of  Crown 
Debtor  or  Obligani],  in  her  Majesty's  name  and  authority, 
lawfully  charge  you,  the  said  C.  D.  [state  what  the  party  is 
charged  to  do.  If  to  pay  money^  specify  the  sum^  interest  and 
expenses;  and  if  to  fulfil  an  obUgationj  specify  it^  as  in  the  Ea^ 
tract']  ;  AND  THAT  to  G.  H.y  Sheriff  of  the  County  of  E.y  for 
the  behoof  of  her  Majesty,  within  days  next  after  the 

date  of  this  my  Charge,  under  the  pain  of  Poinding  and  Im- 
PBI80NMENT.    This  I  do  upon  the  day  of 

One  thousand  eight  hundred  and  years,  before  and  in 

presence  of  D.  M.,  residenter  in  E^  witness  to  the  premises. 

A.B. 

(20.)  Execution  of  Charge  against  a  Crown  Debtor. 

Upon  the  day  of  Eighteen  hundred 

and  years,  I,  A.  B.^  Messenger-at-Arms  {or  Sheriff 

Officer),  by  virtue  of  [state  nature  and  date  of  Extract^  and 
Decree  whereupon  it  proceeds^  at  the  instance  of 

,  on  the  behalf  of  her  Majesty,  against  C.  D.  [specify 
name  and  designation  of  Crown  Debtor  or  Obligant^y  passed,  and 
in  her  Majesty's  name  and  authority,  lawfully  charged  the  said 
C  D,  to  [state  what  the  Party  has  been  charged  to  do.  If  to  pay 
money  J  specify  the  sum^  interest  and  expenses ;  or  if  to  fulfil  an 
Obligation^  specify  ity  as  in  the  Extract'jy  And  that  to  G.  H.y 
Sheriff  of  the  County  of  E.,  for  the  behoof  of  her  Majesty^ 
within  days  next  after  the  date  of  my  said  Charge, 

under  the  pain  of  Poinding  and  Imprisonment.  This  I  did  by 
[state  mode  of  Execution^  whetlier  personally  or  otJierunse'jy  before 
and  in  presence  of  D.  if.,  residenter  in  Kj  witness  to  the  pre- 
mises, and  hereto  subscribing  with  me. 

D.  Jf.,  Witness.  A.  B. 

(21.)  Charge  of  Homing  on  Bill  or  Promissory  Note. 

I,  A.  2>.,  Messenger-at-Arms,  by  virtue  of  Letters  of  Homing, 
dated  and  signeted  the  Eighteen  hun- 

dred and  years,  raised  at  the  instance  of  A.  B.  [de- 

sign Atmj,  Complainer,  in  her  Majesty^s  name  and  authority, 
lawfully  command  and  charge  you,  C.  D.  [design  Aim],  to  make 
payment  to  the  said  Complainer  of  the  sum  of  [in  words]^  and 
the  legal  interest  thereof  since  due  and  till  paid,  contained  in 


216  FOBM8  APPLICABLE  TO  PRECEDIKO  CHAPTER. 

and  due  by  a  Bill  drawn  bj  the  said  Complainer  upon  and 
accepted  by  you  [or  by  a  Promissory  Note  granted  by  you  to 
the  said  Complainer],  dated  the  day  of 

Eighteen  hundred  and  ,  and  payable 

months  after  date,  And  that  within  six  days  next  after  the  date 
of  this  my  Charge,  under  the  pain  of  Bebellion  and  putting  you 
to  the  Horn,  conform  to  said  Letters.    This  I  do  upon  the,  etc. 

A.D. 

(22.)  Execution  of  the  foregoing^  written  on  ike  Letters  of 

Homing. 

Upon  the  day  of  Eighteen  hundred 

and  years,  by  virtue  of  the  foregoing  Letters  of 

Homing,  dated  and  signeted  the  day  of 

,  and  year  aforesaid,  raised  at  the  instance  of  the 
therein  designed  A.  B.y  Complainer,  I,  A.  i>.,  Messenger-at- 
Arms,  passed,  and  in  her  Majesty's  name  and  authority,  law- 
fully commanded  and  charged  the  also  therein  designed  C  i>. 
to  make  payment  to  the  said  Complainer  of  the  sum  of  [tn  words]^ 
and  the  legal  interest  thereof  since  due  and  till  paid,  contained 
in  and  due  by  the  Bill  [or  Promissoxy  Note]  narrated  in  said 
Letters,  and  that  within  six  days  next  after  the  date  of  my  said 
Charge,  under  the  pains  expressed  in  said  Letters,  and  conform 
thereto  in  all  points.    A  just  copy  of  Charge  to  die  effect  fore> 
said  I  delivered  to  the  said  C.  D.  personally  [or  I  left  for  the 
siEud  C.  i>.,  within  his  dwelling-place  in  £.,  with  a  servant 
therein,  to  be  given  to  him,  because  I  could  not  find  himself 
personally],  [or  I  affixed  and  left  for  the  said  C.  2>.,  at  and 
upon  the  most  patent  gate  or  door  of  his  dwelling-place  in  E^ 
and  that  after  my  giving  six  several  audible  knocks  upon  the 
said  gate  or  door,  as  use  is,  because  I  neither  could  find  the  said 
C.  2>.  personally  nor  get  access  into  his  said  dwelling-place] ; 
which  copy  of  Charge  was  signed  by  me,  did  bear  the  date 
hereof,  and  contained  the  date  and  signeting  of  said  Letters, 
with  the  name  and  designation  of  0.  P.,  residenter  in  Edin- 
burgh, witness  to  the  premises,  and  hereto  subscribing  with  me 
on  this  and  the  preceding  page.  A.  D. 

0.  P.,  Witness. 

Note.^-7j^  the  Execution  of  Charge  i$  written  on  a  paper 
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aparty  the  names  and  deeignatione  of  the  parties^  and  the  particulars 
of  the  BUI  or  Promissory  Note^  must  be  fully  narratedy  as  in 
the  Charge  given. 

(23.)  Charge  of  Homing  on  a  Decree* 

I,  A.  D^  Messenger-at  arms^  by  virtue  of  Letters  of  Homing, 
dated  and  signeted  die  Eighteen  hun- 

dred and  years,  raised  at  the  instance  of  A.  B. 

[design  Aim],  Complainer,  in  her  Majesty's  name  and  authority, 
lawfully  command  and  charge  you,  C.  D.  [design  Atm],  to  make 
payment  to  the  said  Complainer  of  the  sum  of  \in  words]^  and 
the  legal  interest  thereof  since  the  day  of 

Eighteen  himdred  and  years :  Item  of  the  sum  of 

\in  wordslj  of  expenses  of  Process,  as  taxed  by  the  Auditor  of 
Court,  and  of  the  sum  of  \in  words'\y  as  the  dues  of  extract ;  all 
as  contained  in  and  due  by  a  decree  obtained  before  the  Lords 
of  Council  and  Session,  upon  the  day  of 

Eighteen  hundred  and  years,  at  the  instance  of  the 

said  Complainer  against  you,  and  that  within  fifteen  days  next 
after  the  date  of  this  my  Charge,  under  the  pain  of  BebeUion 
and  putting  you  to  the  Horn,  conform  to  said  Letters.  This  I 
do  upon  the,  etc.,  etc.,  etc. 

A.D. 

(24.)  Charge  of  Homing  on  a  Bond  for  a  Composition. 

I,  A.  D.y  Messenger-at-arms,  by  virtue  of  Letters  of  Homing, 
dated  and  signeted  the  day  of 

Eighteen  hundred  and  years,  raised  at  the  instance 

ol  A.B.  [design  Am],  Complainer,  in  her  Majesty's  name  and 
authority,  lawfully  command  and  charge  you,  C.  D.  [dedgn  Atm], 
to  make  payment  to  the  said  Complainer  of  the  sum  of  [in  words'] 
in  the  pound,  on  the  sum  of  [in  ironb],  for  which  the  said  Com- 
plainer was  ranked  as  a  Creditor  upon  your  sequestrated  estate, 
conform  to  Certificate  under  the  hands  of  E.  F.  [design  Atm], 
lately  Trustee  on  said  sequestrated  estate,  dated  the 
day  of  Eighteen  hundred  and 

years,  with  the  legal  interest  of  the  said  Composition  from  and 
since  the  day  of  Eighteen  hundred  and 

years  until  paid,  with  a  fifth  part  more  of  said 
Composition  of  liquidate  penalty  incurred  through  failure,  all 
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as  contained  in  and  due  by  a  Bond,  dated  the  day  of 

Eighteen  hundred  and  years,  granted 

by  you  as  Principal,  and  by  J.  M.  [design  him\  as  Cantiolier, 
Sorety,  and  full  Debtor  for  and  with  you,  to  and  in  fayour  of 
your  whole  just  and  lawful  Creditors  at  the  date  of  the  seques- 
tration of  your  estates,  all  as  more  fully  narrated  in  said  Letters, 
and  conform  thereto  in  all  points,  and  that  within  six  days  next 
after  the  date  of  this  my  Charge,  under  the  pain  of  Rebellion 
and  putting  you  to  the  Horn,  conform  to  said  Lietters.  This  I 
do  upon  the,  etc^  etc.  A.  2>. 

(25.)  Charge  of  Homing  on  a  Decree^  finding  the  Letters  and 

Charge  orderly  proceeded. 

I,  A.  2>.,  Messenger-at-Arms,  by  virtue  of  Letters  of  Homing, 
whereof  the  above  and  the  preceding  pages  are  a  full 

double  to  the  Will,  dated  and  signeted  the 

day  of  Eighteen  hundred  and  years, 

raised  at  the  instance  of  the  therein  designed  A,  B.j  Complainer, 
in  her  Majesty's  name  and  authority,  lawfully  charge  you,  the 
also  therein  designed  C.  D.,  to  make  payment  to  the  said  Com- 
plainer of  the  sum  of  [m  words]  of  principal,  and  the  legal 
interest  thereof  from  and  since  the  day  of 

Eighteen  hundred  and  years,  and  in  time  coming 

until  paid :  Item  of  the  sum  of  [tn  words]  of  expenses  of 
Process,  as  taxed  by  the  Auditor  of  Court :  Item  of  the  sum  of 
[tn  words]^  as  the  dues  of  extracting  the  Decree ;  together  with 
the  sum  of  [tn  words]^  as  the  dues  of  extracting  the  Bond  of 
Caution  mentioned  in  said  Letters ;  all  as  contained  in  and  due 
by  the  said  Decree  and  Bond  of  Caution  narrated  in  and  con- 
form to  said  Letters  of  Homing ;  and  that  within  fifteen  days 
next  after  the  date  of  this  my  Charge,  under  the  pain  of  Rebel- 
lion and  putting  you  to  the  Hom,  conform  to  said  Letters.  This 
I  do  upon  the^  etc.,  etc.  A.  D. 

(26.)  Charge  of  Homing  on  Order  of  Chancery  {England),  and 
Decree  of  the  Lords  of  Council  and  Session  interponed  thereto, 
under  the  Joint  Stock  Companies  Winding-up  Acts. 

lyA.D.y  Messenger-at-arms,  by  virtue  of  Letters  of  Homing, 
dated  and  signeted  the  Eighteen  hundred 

and  years,  raised  at  the  instance  of  ^.  jB.  [design  Am], 
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Official  Manager  of  the  Bank  of  y  Com- 

plainer,  in  her  Majest/s  name  and  authority,  lawfully  command 
and  charge  you,  C.  D.y  one  of  the  Contributories  of  the  said 
Company,  to  make  payment  of  the  principal  sum  of  \in  wards]^ 
being  the  balance  appearing  due,  as  at  the  day  of 

Eighteen  hundred  and  years^  from  you,  on  your  ac- 

coimt  with  the  said  Bank  of  ,  conform  to  a  [Registered 

Order  pronounced  in  Chancery  the  said  day  of 

Eighteen  hundred  and  years,  in  the  matter  of  the 

Joint  Stock  Companies  Winding-up  Acts,  Eighteen  hundred 
and  forty-eight  and  Eighteen  hundred  and  forty-nine,  and  of 
the  said  Bank  of  ,  by  R.  i2.,  the  Master  of  Chancery 

charged  with  the  winding  up  of  the  above-named  Company, 
and  a  Decree  of  the  Lords  of  Council  and  Session  interponed 
thereto,  upon  the  day  of  Eighteen  hundred 

and  years,  all  as  more  fully  narrated  in  and  conform 

to  said  Letters  in  all  points,  and  that  within  days  next 

after  the  date  of  this  my  Charge,  under  the  pain  of  Bebellion 
and  putting  you  to  the  Horn,  conform  to  said  Letters.  This  I 
do  upon  the,  etc.,  etc.,  etc.  A,  D. 

By  11  and  12  Vict.,  c.  45,  §  116,  it  is  competent  to  register 
for  execution  such  an  order  in  Chancery,  in  the  same  way  as  a 
bond  containing  warrant  of  registration ;  and  although,  conse- 
quently, an  extract  may  be  taken  out  granting  warrant  at  onccf 
to  charge^  etc.,  the  course  is  sometimes  preferred  to  raise  letters 
of  homing  on  the  decree,  giving  the  messenger  specific  dunec- 
tions  as  to  the  sum  he  is  to  charge  for,  rather  than  to  leave  him 
to  be  instructed  as  to  that  important  point  by  the  terms  of  an 
unfamiliar  document. 

(27.)  Charge  an  General  Letters  of  Homing  for  Payment  of 

BUliopJ  Rente, 

ly  A*  D.y  Messenger-at-arms,  by  virtue  of  Letters  of  Homings 
dated  and  signeted  the  Eighteen  hundred 

and  years,  raised  at  the  instance  of  A.B.  [design  hifn]y 

Sub-collector  of  the  Kents  of  the  Bishopric  of  5.,  Complainer, 
in  her  Majesty's  name  and  authority,  lawfully  command  and 
charge  yon^  (7.  D.  [design  him]y  to  make  payment  to  the  said 
Complainer,  as  Sub<ollector  foresaid,  of  the  sum  of  [in  worde'jy 
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yearly  payable  to  the  said  Bishopric,  out  of  the  Lands  of  F.^ 
and  that  for  crops  and  years  of  God  Eighteen  hundred  and 
J  etc,  etc.  \here  take  in  the  several  years\j  amounting 
in  whole  to  the  sum  of  [tn  wQrde]^  with  the  legal  interest  of  the 
said  sums  since  they  respectively  became  due  and  until  payment 
of  the  same,  conform  to  the  form  and  tenor  of  a  gift  under  the 
Privy  Seal  in  favour  of  G.  H,  [design  him\  to  be  Collector  of 
the  said  Bents,  dated  the  day  of  Eighteen 

hnndredand  yeai»,  and  commisdons  granted  by  the  said 

G.  H.  to  and  in  favour  of  the  said  ^.  £.  to  be  Sub-collector 
thereof,  dated  the  day  of  Eighteen  hundred 

and  years,  and  that  within  ten  days  next  after  the 

date  of  this  my  Charge,  under  the  pain  of  Rebellion  and  putting 
you  to  the  Horn,  conform  to  said  Letters.  This  I  do  upon  the, 
etc.,  etc.  A.  D. 

DENUNCIATIONS. 

(1.)  Denunciation  wriUen  on  the  Letters  of  Homing^  when 
Execution  of  Charge  is  writtefi  thereon. 

A.  B,y  within  designed,  having  disobeyed  the  Charge  given 
to  him  as  narrated  in  the  within  written  execution :  Therefore, 
upon  the  day  of  Eighteen  hundred  and 

years,  I,  A.  i>.,  Messenger-at-arms,  passed  to  the 
Market-cross  of  Edinburgh  [or  of  H.^  Head  Burgh  of  the  Sheriff- 
dom of  6r.,  within  which  Sheriffdom  the  said  A,  B.  lives  and 
resides],  and  thereat,  after  my  crying  three  several  Oyezes, 
making  open  proclamation  and  public  reading  of  the  within 
written  Letters  of  Homing  and  the  said  Execution,  in  her 
Majesty's  name  and  authority,  I  lawfully  denounced  the  said 
A.  B.  her  Majesty's  Kebel,  and  put  him  to  the  Horn  by  three 
several  blasts  thereof,  as  use  is,  before  and  in  presence  of  0.  P., 
residenter  in  J?.,  witness  to  the  premises,  and  hereto  subscribing 
with  me.  A.  D, 

0.  P.,  Witness. 

(2.)  Denunciation  written  on  the  Letters^  the  Execution  of  Charge 

being  on  a  paper  apart 

A.  B.J  within  designed,  having  disobeyed  the  Charge  given 
him  by  J.  Jf.,  Messenger-at-arms,  upon  the  day  of 
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Eighteen  bundled  and  jrears,  as  narrated 

in  an  Execution  written  on  a  paper  apart :  Therefore,  npon  the 
day  of  I  etc.,  etc.,  etc.,  as  above. 

(3.)  Denunciation  against  a  Person  furth  of  Scotland^  written 

on  the  Letters  of  Homing. 

A.  B.J  within  designed,  having  disobeyed  the  Charge  given 
to  him,  as  narrated  in  the  within  written  execution :  Therefore, 
upon  the  day  of  Eighteen  hundred  and 

years,  I,  A.  i>.,  Messenger-at-arms,  passed  to  the 
Office  of  the  Keeper  of  the  Record  of  Edictal  Citations  within 
the  General  Register  House,  Edinburgh,  and  to  the  Market- 
cross  of  Edinburgh,  and  the  Pier  and  Shore  of  Leith,  respec- 
tively and  successively  after  each  other,  and  at  each  of  the  said 
four  places,  after  my  crying  three  several  Oyezes,  making  open 
proclamation  and  public  reading  of  the  within  written  Letters 
of  Homing  and  the  said  Execution,  in  her  Majesty^s  name  and 
authority,  I  lawfully  denounced  the  said  A.  B.  her  Majesty's 
Rebel,  and  put  him  to  the  Horn  by  three  several  blasts  thereof, 
as  use  is,  at  each  of  the  said  four  places,  before  and  in  presence 
of  0.  P.,  residenter  in  J?.,  witness  to  the  premises,  and  hereto 
with  me  subscribing. 

A.D. 

0.  Ry  Witness. 


SOME  REMARKS  ON  THE  WORKING  OF  THE  PERSONAL 

DILIGENCE  ACT. 

The  principal  advantages  gained  by  the  Personal  Diligence 
Act  have  been,  firstly,  a  saving  of  the  expense  of  the  letters  of 
homing,  and,  in  the  cases  where  it  was  necessary,  of  the  bill 
applying  for  them ;  secondly,  the  abolition  of  the  necessity  for 
denunciation ;  thirdly,  the  substitution  of  a  simpler  warrant  for 
the  letters  of  caption.  The  first  of  these  advantages  is,  however, 
not  in  all  cases  unqualified.  The  practical  effect  of  the  letters 
of  homing,  and,  where  employed,  of  the  bill  applying  for  them, 
was  to  supply  a  connecting  link  between  the  decree  by  which  a 
debt  was  ascertained  or  made  liquid,  and  the  step  of  diligence 
by  which  the  duty  was  committed  to  an  officer  of  the  law  of 
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making  a  legal  demand  for  payment  or  performaiice.    Under 
the  former  practice^  the  oo&necting  link  was  supplied,  if  it  may 
be  so  expressed,  nnder  the  supervision  of  the  Court,  by  an  agent 
specially  responsible  for  the  due  conduct  of  the  diligence. 
Under  the  new  practice,  the  preparation  of  that  connecting  link 
is  committed  entirely  to  a  public  officer,  the  Extractor,  respon- 
sible only  generally  for  the  due  performance  of  his  duly*    Now 
there  are  two  cases  in  which  the  benefit  obtainable  by  the  new 
form  of  diligence  is  of  very  different  value.    There  is,  first,  the 
case  where  the  creditor,  the  debtor,  and  the  specific  obligation 
are  each  distinctly  pointed  out  in  the  decree.    This  is  generally 
the  case  where  llie  decree  is  an  act  or  decree  in  catMo.    It  is 
always  the  case  in  the  decree  pronounced,  by  statutory  fiction, 
upon  a  bill  or  promissory  note,  duly  protested,  at  the  instance  of 
a  drawer  or  indorsee  against  the  parties  obligants.    In  these 
cases,  it  is  a  very  simple  matter  to  supply  the  connecting  link 
required ;  the  duty  is  very  safely  committed  to  a  public  officer, 
employing  the  warrant  in  the  schedule  to  the  Act  of  Parliament, 
or,  in  some  cases,  brevitatis  catuoj  employing  that  provided  by  the 
Act  of  Sederunt ;  and  thus  expense  is  saved  to  the  parties  with- 
out loss  of  precision  m  the  proceedings.    There  is,  secondly, 
however,  the  case  of  the  various  bonds  and  documents  creating 
obligations,  containing  a  consent  to  registration  for  execution. 
These,  no  doubt,  contain  implicitly,  and  in  a  form  ci^ble  of 
being  explicated,  the  requirements  above  mentioned;  namely, 
the  creditor,  debtor,  and  the  specific  obligation.    But  the  task  of 
expiscating  them  from  the  document,  and  placing  them  in  the 
distinct  form  requisite  for  directing  the  officer  of  the  law,  is 
not  always  so  simple.    In  many  cases,  the  principle  of  the  old 
diligence,  namely,  that  this  duty  should  be  performed  by  the 
agent  charged  with  the  conduct  of  the  proceedings,  under  the 
sight  of  the  Court,  was  a  very  convenient  one ;  and  whatever 
may  be  the  possibility  of  simplifying  the  old  proceeding,  the 
problem  has  not  been  solved  by  the  Personal  Diligence  Act,  or 
by  the  subsequent  Act  of  Sederunt,  of  inventing  means  for 
transferring  the  duty  from  a  private  agent  to  a  public  officer. 
It  will  be  observed  that  the  schedule  in  the  Act  of  Sederunt 
allows  more  latitude  to  the  extractor  than  that  appended  to 
the  Act  of  Parliament.     It  is  the  practice  in  the  Extract 
Offioe  to  allow  itself  a  greater  latitude  still.    The  following 
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b  the  style  of  the  warrant  upon  Bonds  issaed  from  the  Extract 
Office:— 

^  And  the  said  Lords  grant  warrant  to  Messengers-at^Arms, 
m  her  Majest/s  name  and  authority,  to  charge  the  Party  or 
Parties,  Defender  or  Defenders  aforesaid,  personally,  or  at  his, 
her,  or  their  respective  dwelling-place  or  places,  if  within  Scot- 
land, and  if  furth  thereof,  by  delivering  a  copy  or  copies  of 
Charge  at  the  Office  of  the  Keeper  of  the  Record  of  Edictal 
Citations  at  Edinburgh,  to  pay,  implement,  and  perform  the  haill 
foresaid  sum  or  sums,  or  obligations,  or  any  of  them,  all  in  terms 
and  to  the  effect  contained  m  the  Decree  and  Extract  above 
written,  and  here  referred  to,  and  held  as  repeated  brevitatis 
causoy  and  that  to  the  said  Party  or  Parties,  Pursuer  or  Pursuers 
aforesaid,  within  six  days  if  within  Scotland,  and  if  furth  there- 
of, within  twenty-one  days  next  after  he,  she,  or  they  are  re- 
spectively charged  to  that  effect,  under  the  pain  of  Poind- 
ing and  Imprisonment, — the  Term  or  Terms  of  payment  being 
always  first  come  and  bygone,  and  also  under  deduction  of  any 
sum  or  sums  paid  to  account  (if  any) ;  and  also  grant  Warrant 
to  arrest  the  said  Party  or  Parties',  Defender  or  Defenders', 
readiest  goods,  gear,  debts,  and  sums  of  money,  in  payment  and 
satisfaction  of  the  said  obligations,  or  any  of  them  ;  and  if  the 
siud  Party  or  Parties,  Defender  or  Defenders,  fail  to  obey  the 
said  Charge,  then  to  poind  the  said  Party  or  Parties'  readiest 
goods,  gear,  and  other  effects,  and,  if  needful  for  effecting  the 
said  Poinding,  grant  warrant  to  open  all  shut  and  lockfast 
places,  in  form  as  effeirs.    Extracted,  etc.,  etc. 

The  result  of  this  practice  is,  that  there  is  sometimes  thrown 
upon  the  messenger,  who  must  be  specific  in  his  charge,  what 
may  be  frequently  one  of  the  most  delicate  duties  of  the  agent 
conducting  the  proceedings,  according  to  the  former  practice. 

No  doubt,  when  the  proceedings  are  properly  conducted, 
care  will  be  taken  to  inform  the  messenger  precisely  upon  his 
duty;  and  in  the  case  of  any  complication  existing  in  the 
warrant,  a  careful  agent,  in  sending  to  a  messenger  an  ex- 
tract for  execution,  will  send  along  with  it  specific  instruc- 
tions ;  but  the  author  ventures  to  suggest,  that  an  improvement 
in  practice  would  be  effected  if,  when  a  bond  or  other  document 
is  presented  to  be  registered  for  execution,  it  were  made  compe- 
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tent  to  present  along  with  it  a  minute,  signed  by  a  writer  to  the 
signet,  and  craving  the  specific  warrant  to  be  subjoined  to  the 
extract ;  and  if  the  extractor  were  enjoined,  if  he  saw  no  reason 
to  the  contraiy,  to  insert  the  warrant  according  to  the  specific 
form  so  craved.  Thus,  the  task  of  drafting  the  warrant  would 
lie  on  the  proper  person,  and  the  extractor's  duty  would  be  con- 
fined within  the  true  province  of  an  office  of  registration. 


CHAPTER    XIV. 

P£B80NAIi  DILIOENCB — continued.     POINDINa. 

Bevobe  proceeding  to  consider  the  more  special  kinds  of 
charges,  it  will  be  as  well  to  follow  oat  the  ordinary  diligence 
upon  civil  debts  to  its  ultimate  effects.  The  arrestment  has 
already  been  followed  out  It  is  the  diligence  proper  for 
attaching  moveables  to  which  the  debtor  has  a  light,  but  which 
are  not  in  his  possession ;  and  when  used  as  a  diligence  in  exe- 
cution, it  ends  in  an  action  of  forthcomings  by  which  the  creditor 
obtains  the  goods,  or  has  the  debt  transferred  to  himself.  To 
this  action,  as  has  been  shown,  both  arrestee  and  common  debtor 
must  be  made  parties,  and  cited ;  but  the  action  has  no  other 
peculiarity  necessary  to  be  described  in  the  present  work.  The 
remaining  effects  of  an  ordinary  diligence  are,  poinding,  by 
which  the  moveables  in  the  debtor^s  own  possession  are  made 
available  for  payment ;  and  imprisonment,  by  which  the  creditor 
is  enabled  to  place  the  person  of  the  debtor  in  durance  until  the 
debt  is  paid,  or  until  certdn  special  provisions  of  the  law  inter- 
fere between  them. 

Poinding  is  the  diligence  for  attaching  the  moveable  pro- 
perty and  effects  in  the  debtor^s  possession  during  his  lifetime. 

§1.  What  Paindable. 

It  is  applicable  to  all  kinds  of  moveables,  with  the  exception 
of  ships  and  boats,  and  goods  on  board  of  them.  Goods  within 
the  sanctuary  may  be  poinded  with  concurrence  of  the  Bailie  of 
the  Abbey,  but  not  within  the  Palace  itself,  so  long  as  it  is  kept 
up  as  a  Boyal  residence.^  Effects  in  the  actual  possession  of  a 
debtor,  as  well  as  those  belonging  to  him  in  the  hands  of  a  third 

1  Earl  o/Strathmore  v.  Laing,  22  Feb.  1826, 11.  W^and  S.  1. 
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party,  of  which  the  dehtor  remains  constmctiyely  the  possessor, 
may  be  poinded.  Whether  bank-notes  can  be  poinded,  is  a 
question  which  has  been  raised  and  argaed,  bat  not  decided.^ 

Growing  com  may  be  poinded  when  ripe,  or  approaching 
maturity,  so  that  the  thing  poinded  may  be  considered  identical 
with  the  thing  to  be  afterwards  sold.  And  so  poindings  of 
growing  com,  in  the  months  of  August,  and  even  June,  have 
been  sustained ;  but  an  attempt  to  poind  crops  in  the  month  of 
December,  just  as  they  were  springing  from  the  ground,  has 
been  held  incompetent,'  and  so  will  probably  an  attempt  to 
poind  a  green  crop,  when  the  tenant  is  bound  to  consume  it  on 
the  land.  The  stock  of  a  copartnery  cannot  be  poinded  for  a 
debt  of  one  of  the  individual  partners,  nor  joint  property  for 
the  debt  of  one  of  the  owners.'  But  the  drcumstanoe  of  an- 
other person  having  a  personal  claim  to  a  share  in  articles,  will 
not  prevent  their  being  poinded.^  Goods  which  have  once  been 
poinded  and  sold,  cannot  again  be  repoinded  for  the  debt  of  the 
same  debtor.* 

It  is  no  bar  to  a  poinding  that  the  goods  have  previously 
been  arrested  by  another  creditor;  and  the  poinding  will  be 
preferable  as  a  complete  diligence,  while  the  other  is  only  in- 
choate. Machinexy,  such  as  that  of  a  thrashing  mill,  cotton 
mill,  steam  engine,  etc,  which  can  be  removed  without  injury, 
may  be  poinded.  Debts  cannot  be  attached  by  this  diligence. 
Goods  may  be  poinded,  though  another  have  a  temporary  right 
to  them,  as  furniture  let  to  a  tenant ;  but  the  poinding  cannot 
be  made  efFectual  by  sale  till  the  temporary  right  is  at  an  end. 
Where  effects  are  liable  to  the  hypothec  for  rent,  the  landlord 
is  entitled  to  stop  the  poinding,  if  attempted  to  be  executed  be- 
fore the  term  of  payment  of  the  rent,  unless  unobjectionable 
security  for  the  whole  rent  be  given,  though  that  exceed  the 
debt  claimed.^  After  the  term  of  payment,  it  is  sufficient  that 
the  poinder  leaves  sufficient  effects  to  pay  the  rent,^  because  the 
landlord  is  then  in  a  position  at  any  time  to  make  his  hypothec 

^  Alexander,  10  Feb.  1826,  TV.  S.  489,  N.  £.  445. 

>  Elder  v.  AUoi,  6  July  1838,  XI.  S.  902,  No.  840. 

<  Fleming,  2  Deo.  1828,  YII.  S.  92. 

^  Learmont  v.  Darlington,  28  Feb.  1849, 1.  D.  884. 

»  Fiddes  V.  Fife,  16  Feb.  1791,  BeU's  Cases. 

«  Pringle  v.  Scott,  30  June  1786,  M.  6216. 

'  Hay  V.  SmA,  26  July  1623,  M.  6188. 
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effectual  for  payment.  The  poinding  creditor,  on  paying  or 
finding  security  for  the  rent,  is  entitled  to  an  asisighation  to'the 
landlord's  right  of  hypothec^  .     '      / 

In  execoting  a  pciinding  of  com,  it  is  proper  to  ke4^  in 
view  that  the  crop  of  the  year  is  only  hypothecated  for  the  rent 
of  the  year  of  which  it  is  the  crop ;  but  this  being  tmpaid.  It 
lasts  as  long  as  the  subject  is  extant ;  but  the  hypothec  upon 
the  stocky  or  the  general  hypothec,  subsists  only  for  three  months 
after  the  rent  falls  due.'  Whether  the  hypothec  in  the  case  of 
a  fann  extends  to  household  furniture  or  agricultural  imple- 
ments,  is  questionable.'  There  is  one  peculiar  case  of  poinding 
provided  by  statute,  for  enabling  a  person  to  poind  his  own  pro- 
'perty  in  Jiis  own  possession.  By  the  Mercantile  Law  Amend- 
ment Act^  for  Scotland,  1856,  it  is  enacted  by  §  1,  that  goods 
sold,  but  not  delivered,  are  not  attachable  by  creditors  of  the 
seller^  but  the  right  of  the  purchaser  to  demand  delivery  is 
attachable  by  his  creditors.  The  right  of  retention  in  the  sdler, 
in  satisfaction  of  a  general  balance  due  to  him,  is  also  put  an 
end  to.  To  give,  however,  equal  security  to  the  seller  himself, 
as  a  creditor  of  the  purchaser,  it  is  enacted  (§  3),  that  any  seller 
of  goods  may  attach  the  same  while  in  his  own  hands  or  pos- 
session, by  arrestment  or  poinding,  at  any  time  prior  to  the  date 
when  the  sale  of  such  goods  to  a  subsequent  purchaser  shall 
have  been  intimated  to  him ;  and  such  arrestment  or  poinding 
shall  have  the  same  operation  and  effect  in  a  competition  or 
otherwise,  as  an  arrestment  or  poinding  by  a  third  party. 

Plough  Goods. — There  is  an  old  statute  (1503,  c.  98) 
against  poinding  horses,  oxen,  or  ^  other  goods  pertaining  to 
the  plough,'  in  time  of  tillage,  where  other  moveable  effects  can 
be  got;  and  as  late  as  1811,  an  opinion  seems  to  have  been 
given,  that  the  Act  is  still  in  force.'  It  appears  from  the  old 
cases,^  that  the  time  of  tillage  might  extend  from  October  to 

^  Crawford,  21  Jan.  173r,  M.  lOSflTl. 

'  EUkerfan :  Comment,  on  the  above.  See  also  Hepfmm,  Jan.  1726, 
M.  6205. 

*  II.  Bell's  Com.  33  and  29.  «  19  and  20  Vict.,  c.  60. 

'  Lord  Advocate  v.  Forgan,  20  Feb.  1811,  Fac.  Coll.  App.,  where  it 
was  held,  that  preventing  a  mesBenger  from  poinding  plough  goods  before 
he  has  searched  for  other  goods,  is  not  deforcement. 

*  M.  10505,  etc.,  etc. 
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the  15th  of  June,  old  style.  If  however,  the  party  poinded 
had  finished  his  here  seed,  then  the  latest  crop  of  the  season^ 
his  horses,  etc.,  might  have  been  poinded,  though  long  before 
the  15th  of  June.  On  the  other  hand,  although  his  neighbours 
had  finished  their  tillage,  the  horses,  etc.,  were  still  protected,  if 
the  owner  had  not  finished  his  tillage.  It  is  the  duty  of  the 
messenger  to  search  for  other  goods,  and  not  of  the  debtor  to 
point  them  out;  but  if  none  can  be  found,  then  the  plough, 
horses,  etc.,  may  be  poinded,  even  in  time  of  tillage ;  for  the 
creditor  is  not  under  any  obligation  previously  to  attach  the  land 
itself,  supposing  the  debtor  to  be  a  landowner.^ 

The  Warrants  of  poindings  are,  as  above  explained,  the 
warrants  contdned  in  extracts  of  decrees,  either  registered  deeds 
and  protests,  whether  of  the  superior  or  inferior  courts,  by 
virtue  of  which  it  is  lawful,  on  the  expiiy  of  the  days  of  charge, 
to  poind  the  moveable  effects  of  the  debtor.'  These  have  gene- 
rally superseded  the  older  forms,  namely,  letters  of  homing  and 
poinding  under  the  signet  (still,  however,  competent),  and  pie- 
cepts  of  poinding  from  inferior  courts.  There  are  also  special 
statutory  provisions,  authorizing  warrant  to  poind  for  penalties 
under  die  statute :  see,  for  example,  11  and  12  Yict.,  c.  123, 
§  17 ;  17  and  18  Vict.,  c.  106,  §  71 ;  20  and  21  Vict,  c.  73, 
§  4 ;  16  and  17  Vict.,  c.  93,  §  25 ;  20  and  21  Vict.,  c.  148, 
§  84 ;  besides  warrants  under  the  revenue  statutes  for  taxes,  etc 
Warrants  to  arrest,  poind,  or  imprison,  issuing  from  Sheriff 
Courts,  must  be  executed  within  the  shire,  either  by  an  officer  of 
court,  or  a  messenger ;'  but  messengers  alone  can  execute  simi- 
lar warrants  of  the  Supreme  Court,^  and,  in  general,  warrants 
under  the  signet  The  debtor  must  have  been  duly  charged, 
and  the  days  of  charge  for  payment  must  have  expired,  before 
any  poinding  can  take  place.'  A  poinding,  no  more  than  any 
other  diligence,  can  proceed  in  the  name  of  a  person  deceased ; 
but  it  is  no  excuse  for  not  executing  a  poinding  or  other  dili- 
gence raised  by  a  copartnery,  that  the  company  has,  subse- 
quently to  the  date  of  the  warrant,  been  dissolved.^    When  a 

^  Exsk.  Inst.  m.  6,  22. 

«  1  and  2  Tict,  c.  114,  §§  4,  9. 

*  1  and  2  Vict.,  c.  114,  schedule  No.  6. 

«  1  and  2  Vict.,  c.  114,  adxeduleB  1,  2,  and  6.  «  1669,  c.  4. 

«  Gilckmt  V.  StUherland,  19  July  1776,  M.  Apx.,  Messenger. 
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charge  has  once  been  given,  the  effect  of  it  is  not  annnlled  by 
the  lapse  of  a  year ;  for  a  poinding  has  been  sustained,  executed 
four  years  after  the  date  of  the  charge.^  In  calculating  the 
days  of  charge,  the  full  number  of  days  which  are  specified  in 
the  warrant  must  be  allowed.  Thus,  suppose  the  charge  is 
given  on  the  first  of  a  month,  and  fifteen  days  are  allowed,  no 
poinding  can  take  place  till  the  seventeenth* 

§  2.  Form  of  executing  a  Poinding, 

This  is  now  regulated  by  the  statute  1  and  2  Yict.,  c.  114, 
§§  26-30.  Formerly  the  articles  poinded  were  appraised  on  the 
ground  where  they  were  found,  and  again  at  the  market-cross  of 
the  head  burgh  of  the  jurisdiction, — either  the  goods  themselves, 
or  samples  or  symbols  of  them,  being  carried  to  the  cross.  They 
were  then  offered  back  to  the  debtor  at  the  appraised  value,  or 
on  payment  of  the  debt ;  and  failing  payment  of  that  value  or 
the  debt,  adjudged  to  the  creditor, — ^the  messenger  acting  as 
judge,  and  having  in  an  earlier  practice  a  notary-public  with 
him  to  act  as  clerk  to  the  poinding.  The  statutes  relative  to  the 
sequestration  of  mercantile  debtors,  substituted  a  sale  under 
warrant  of  the  Sheriff  of  the  county  where  the  poinding  took 
place  for  the  old  form  of  proceeding  ;^  but  still  the  messenger 
continued  the  old  form  of  an  offer  back  to  the  debtor,  and  of  an 
adjudication  to  the  creditor. 

Present  Pbagtioe. — The  following  is  the  proceeding  in- 
troduced by  the  Act  1  and  2  Vict.,  c.  114 : — 

By  §  23,  a  provision  is  introduced,  whereby  the  officer  pro- 
ceeding to  poind  is  directed,  at  any  time  before  the  poinding  is 
completed,  to  conjoin  in  the  poinding  any  creditor  who  requires 
him  to  do  so,  and  exhibits  and  delivers  to  him  a  warrant  to 
poind.  The  same  section  directs  that  the  officer  shall  cause  the 
effects  to  be  valued  by  two  valuators,  and  one  valuation  by  them 
shall  be  sufficient. 

§  24  enacts,  that  the  officer  shall  leave  the  poinded  effects 
with  the  person  in  whose  possession  they  were  when  poinded ; 

^  Anderson  y.  Shoemakers  of  Edinburgh^  7  Nov.  1750,  M.  10532 ;  Elch., 
h.t.  §  11,  and  ntunerotis  other  cases. 

*  83  Geo.  ni.,  0.  74,  §  5 ;  54  Geo.  m.,  c.  137,  §  4. 
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and  he  shall  deliver  to  the  possessor  a  schedule,  spedfjing  the 
poinded  effects,  and  at  whose  instance  they  were  poinded,  and 
the  value  thereof, — ^the  penalty  for  unlawful  intromission  with 
the  goods  being  imprisonment,  on  smnmary  complaint  to  the 
Sheriff,  until  restoration  of  the  goods,  or  payment  of  double  the 
i^praised  value  (§  30). 

§  25  enacts,  that  the  officer  shall,  within  eight  days  after  the 
day  on  which  the  poinding  was  executed  (unless  cause  shall  be 
shown  why  the  same  could  not  be  done  within  the  period  of 
eight  days),  report  the  execution  thereof  to  the  Sheriff ;  in  which 
execution  he  shall  specify  the  diligence  under  which  the  poind- 
ing is  executed,  the  amount  of  the  debt,  the  names  and  desig- 
nations of  the  debtor  and  of  the  creditor  at  whose  instance  the 
effects  were  poinded,  the  effects  poinded,  the  value  thereof,  the 
names  and  designations  of  the  valuators,  the  person  in  whose 
hands  they  were  left,  and  the  delivery  of  the  schedule  as  afore- 
said ;  which  execution  shall  be  subscribed  by  him  and  by  the 
two  valuators,  who  shall  also  be  witnesses  to  the  poinding,  with- 
out the  necessity  of  other  witnesses. 

§  26  enacts,  that  on  the  execution  being  reported,  the  Sheriff 
shall,  if  necessary,  give  orders  for  the  security  of  the  moveables, 
and  if  they  be  of  a  perishable  nature,  for  the  immediate  dis- 
posal thereof,  under  such  precautions  as  to  him  shall  seem  fit ; 
and  if  not  so  disposed  of,  and  if  no  lawful  cause  shall  be  shown 
to  the  contrary,  he  shall,  if  required,  grant  warrant  to  sell  them 
by  public  roup,  at  such  time,  and  at  such  place,  with  such  public 
notice  of  the  sale  as  may  appear  to  the  Sher^  most  expedient 
for  all  concerned,  and  at  the  si^t  of  a  judge  of  the  roup  to  be 
named  by  the  Sheriff ;  provided  that  the  sale  shall  not  take  place 
sooner  than  eight  days,  nor  at  a  longer  period  than  twenty  days, 
after  the  date  of  the  publication  of  the  said  notice  of  sale ;  and 
the  Sheriff  shall  order  a  copy  of  the  warrant  of  sale  to  be  served 
on  the  debtor,  and  on  the  possessor  of  the  poinded  effects,  if  he 
be  a  different  person  from  the  debtor,  at  least  six  days  before 
the  date  of  the  sale,  excepting  in  the  case  of  perishable  effects. 

§  27  enacts,  that  the  poinded  moveables  shall  be  offered  for 
sale,  as  ordered,  at  upset  prices,  not  less  than  the  appraised 
value  thereof ;  but  if  no  offerer  appear,  the  effects,  or  such  part 
thereof  as,  according  to  their  appraised  value,  may  satisfy  the 
debt,  interest,  and  expenses  due  to  the  poinding  creditor  and 
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conjoined  creditor,  shall  be  delivered  by  the  judge  of  the  roup 
to  them  or  their  authorized  agents,  subject  to  the  claims  of  other 
creditors,  to  be  ranked  as  by  law  competent. 

§  28  enacts,  that  the  judge  of  the  roup  shall,  within  dght  days 
after  the  date  of  the  sale,  make  a  report  to  the  Sheriff  of  the  said 
sale  or  delivery ;  and  if  the  effects  shall  have  been  sold,  he  shall 
also,  within  the  said  space  of  eight  days,  lodge  with  the  Sheriff- 
derk  the  roup  rolls,  or  certified  copies  thereof,  and  an  account 
of  the  sum  arising  from  and  of  the  expenses  of  the  sale,  which 
sum  the  Sheriff  may,  if  he  shall  see  cause,  order  to  be  lodged 
in  the  hands  of  the  Sheriff-clerk ;  and  the  said  sum,  after  de- 
duction of  lawful  charges,  shall,  if  no  cause  be  shown  to  the 
contrary,  be  ordered  by  the  Sheriff  to  be  paid  to  the  poinding 
creditor  and  conjoined  creditor  (provided  the  amount  does  not 
exceed  the  amount  of  the  debt,  interest  and  expenses),  but 
subject  to  the  claims  of  other  creditors,  to  be  ranked  as  by  law 
competent;  and  the  report  and  relative  documents,  when 
lodged,  shall  be  patent  to  all  concerned,  on  payment  of  a  fee  of 
one  shilling  only. 

By  §  2d,  creditors  are  allowed  to  be  purchasers ;  and,  by  f 
31,  the  lancUord's  right  of  hypothec  is  declared  not  to  be  affected 
by  any  provision  of  the  Act.  # 

Inventory  and  Valuation. — The  valuators  do  not  re- 
quire any  license  from  the  Stamp  Office,  neither  need  the  exe- 
cution of  poinding,  though  containing  an  appraisement  or  valua- 
tion, be  written  on  stamped  paper.^  In  the  schedule  left,  and 
also  in  the  execution,  it  is  necessary  to  be  particular  in  describ- 
ing the  goods  minutely  and  accurately ;  for,  as  they  are  not 
removed,  they  might  otherwise  easily  be  exchanged  for  articles 
of  the  same  general  description,  but  of  inferior  value.  In 
valuing  the  goods,  again,  care  should  be  taken  to  value  each 
article,  or  set  of  articles,  separately,^  because,  when  they  are  ex- 
posed to  sale,  they  must  be  set  up  at  ^  prices  not  less  than  the 
appraised  value  thereof,'  and,  if  not  sold,  are  delivered  to  the 
creditor  at  that  value.  For  the  same  reason,  the  appraised  value 
should  be  within  the  value  which  is  likely  to  be  offered  for  them 
at  a  public  sale. 

1  Drummond  v.  Kerr^  26  Nov.  1824,  III.  S.  221. 
•  M^Knight  v.  Grten,  27  Jan.  1836,  XIII.  8.  842.    . 
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§  3.  Where  Goods  claimed  by  a  Third  Party. 

It  is  presumed,  from  the  possession  of  moveables  by  the 
debtor,  that  thej  are  his  property  ;^  and  the  messenger  must  not 
regard  any  of  his  assertions  to  the  contrary,  but  proceed  with 
the  poinding.  But  if  a  third  party  appear  and  claim  them,  the 
messenger,  having  in  the  matter  the  powers  of  a  judge,  ought  to 
examine  him  on  oath  fully  as  to  the  circumstance  how  the  goods 
happen  to  be  in  the  possession  of  the  debtor,  and  ask  all  other 
pertinent  interrogatories,  taking  care  not  to  put  the  general 
question  whether  the  goods  are  the  claimants,  till  all  the  par- 
ticular interrogatories  have  been  answered.  Formerly,  in  the 
absence  of  the  owner  of  the  goods,  the  oath  of  his  wife,  children, 
or  domestic  servants  was  admitted  as  to  the  property  of  the 
goods ;  but  this  is  not  allowed  in  modem  practice*  If,  in  con- 
sequence of  the  investigation  made,  the  clidm  appears  collusive^ 
the  messenger  will  proceed  to  complete  the  poinding ;  and  it  is 
prudent  in  all  cases  to  complete  the  inventory  and  valuing  of  the 
goods  before  desisting,  in  order  to  ascertain  the  value.'  It  is 
usual  for  the  messenger  to  state  in  his  execution  the  fact  of  the 
claim  having  been  made  by  the  third  party,  and  to  report  the 
same  to  the  Sheriff,  who  has  power  to  determine  the  question  of 
property.'  If  the  messenger  stop  the  poinding,  he  must  set  forth 
the  cause  in  his  execution;  and  any  person  who  thus  stops  a 
poinding,  if  he  subsequently  be  found  to  have  done  so  impro- 
perly, will  be  held  liable  in  damages.^  The  poinding  should, 
however,  be  in  general  completed  by  the  messenger ;  for  little 
damage  can  thereby  arise  to  any  one.  The  effects  are  at  present 
not  removed  from  the  custody  where  they  are  f oxmd,  and  any 
claimant  has  ample  opportunity  of  vindicating  his  right  when 
the  poinding  is  reported  to  the  Sheriff.  This  may  also  be  done 
by  presenting  note  of  suspension  and  interdict,'^  as  well  as  by 
a  petitory  action,  without  the  necessity  of  reducing  the  pro- 

^  Andenon  v.  Buchanan^  22  Dec.  1848,  No.  65,  XI.  D.  270 ;  Broum  v. 
Fleming,  19  Dec.  1860,  XHI.  D.  878,  No.  66. 

*  I.  Roes  440 ;  St.  lY.,  80,  6,  and  47,  §  26  ;  Ersk.  Inst.  III.  6,  26. 

>  See  Madaurin's  Form  of  PtooesB,  546 ;  Kincaid,  19  Dec.  1885,  XIII. 
S.  188,  No.  72. 

«  Enk.  Inst  III.  6,  27. 
SmWi  T.  Fhwerdew,  17  Dec.  1842,  V.  D.  886 ;  Anderson,  stqn^. 
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ceedings  in  the  poinding;^  but  any  claim  by  a  third  party 
arising  from  an  interest  short  of  a  right  of  property  in  the  goods, 
cannot  be  made  a  ground  of  interdicting  the  proceedings,'  as 
the  Sheriff  has,  by  §  25,  the  power  to  order  the  smn  finally  re- 
covered in  the  poinding  to  be  lodged  in  the  hands  of  the  Sheriff- 
clerk,  when  it  will  be  still  subject  to  the  claims  of  other  credi- 
tors, to  be  ranked  as  by  law  competent. 

§  4.  Solemnities  at  Executing. 

As  will  be  observed  from  the  execution  of  poinding,  the 
messenger,  before  proceeding  to  poind,  cries  three  oyezes,  reads 
the  warrant  to  poind,  and  ought,  correctly,  to  display  his  hlazany 
though  this  ceremony  is  generally  omitted.  He  then  admini- 
sters the  oath  defideli  to  the  valuators ;  and  having  drawn  up  a 
schedule  of  the  goods  poinded  and  valued,  he  makes  three  offers 
of  the  goods  back  to  the  debtor,  or  any  person  in  his  name  who 
will  pay  the  debt,  or  the  appraised  value  of  the  goods. 

If  Payment  offered. — ^If  the  debtor,  or  any  person,  offer 
payment  of  the  debt,  or  the  appraised  value  of  the  goods,  though 
less  than  the  debt,  the  messenger  must  stop  the  poinding.  A 
messenger  or  other  officer,  having  no  legal  authority,  without  an 
express  mandate  to  receive  payment  of  the  debt  in  the  diligence, 
a  debtor  who  pays  him  does  it  at  his  own  risk,  and  may  be  com- 
pelled to  pay  the  creditor  over  again.'  If,  therefore,  an  offer 
to  pay  is  made,  but  the  messenger  has  no  discharge  or  mandate 
empowering  him  to  grant  a  discharge  from  the  creditor,  the 
correct  course  of  proceeding  is  to  consign  the  money  in  a  bank 
of  undoubted  respectability,  on  a  receipt  in  name  of  the  creditor ; 
and,  on  .delivery  of  this  receipt  to  him,  the  officer  must  stop. 
To  prevent  collusion,  however,  the  officer  ought  to  proceed  with 
the  poinding  (in  case  of  danger  from  other  creditors  coming  to 
be  conjoined),  up  to  the  delivery  of  such  receipt  If  any  other 
creditor  appear,  or  injuiy  ensue  from  delay,  the  officer  will  be 
liable  for  it.    The  debtor  has  himself  to  blame  for  any  expense 

^  HarkieB,  24  Nov.  1789,  M.  14077  (vide  res  inter  alios.  No.  59). 
*  AngtnUher  v.  Lewis,  22  Feb.  1861,  XIII.  D.  778,  No.  141.     See  also 
Scotland  v.  Lawrie,  12  June  1828,  YI.  S.  961,  No.  846. 
<  I.  Ron  442. 
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be  may  incur  by  delaying  payment  to  the  last  moment,  and  then 
declining  to  take  the  riflk  of  the  officer  not  paying  the  money 
to  hifl  employer.  Where  such  an  occurrence  as  that  above  con- 
templated tidies  place,  an  execution,  distinctly  setting  forth  the 
res  gestCLj — t.e.,  what  has  been  said  and  done, — should  be  imme- 
diately drawn  up  and  signed  by  the  officer  and  witnesses.  It 
has  been  held  that,  while  the  messenger  is  not  entitled  to  poind 
for  expenses  beyond  the  sum  mentioned  in  the  decree,  yet,  on  a 
tender  of  the  sum  without  expenses,  the  debtor  is  not  entitled  to 
demand  delivery  to  him  of  the  extract  decree  and  diligence.^ 
On  no  person  appearing  to  pay  the  debt,  or  claim  the  goods,  the 
messenger  adjudges,  decerns,  and  declares  the  poinding  to  be 
complete,  and  the  goods  to  be  the  property  of  the  creditor.  He 
then  ordains  them  to  remain  in  the  same  custody  as  that  in 
which  they  are  found,  till  a  warrant  to  sell  them  is  obtained 
from  the  Sheriff ;  under  certification,  that  any  person  who  in- 
termeddles with  them  shall  be  liable,  on  a  summary  complaint 
to  the  Sheriff,  to  be  imprisoned  until  he  restore  the  effects,  or 
pay  double  the  appraised  value. 

Time  of  Execution. — As  to  the  time  when  a  poinding 
may  be  executed,  if  done  '  on  the  Lord's  day,  or  on  solemn  days 
appointed  by  Church  or  State  for  humiliating  or  thanksgiving, 
they  are  void."  No  case  appears  to  have  occurred  in  which 
execution  of  diligence  on  a  holiday  has  been  annulled.'  A 
poinding  cannot  be  executed  before  sunrise  or  after  sunset, 
though  it  is  sufficient  if  it  be  begun  before  sunset,  and  finished 
with  daylight.^ 

Lockfast  Doors,  etc. — ^Without  an  express  warrant  to 
that  effect,  the  officer  has  no  authority  to  open  lockfast  doors ; 
and  an  officer  attempting  to  do  so  may  be  resisted.^  The  warrants 
for  poinding  under  the  Personal  Diligence  Act  always  contain  a 
warrant  to  open  all  shut  and  lockfast  places.    But  if  the  war- 

1  Inglis  V.  Mair  and  M'lntyre^  2d  Div.,  14  Feb.  1862.  The  Lord  Jus- 
tice-Clerk held  that  the  debtor  was  not  in  any  case  entitled  to  demand  de- 
lively  of  the  warrant  from  the  meaaenger. 

«  Stair,  IV.  47,  27  ;  M.  16001.  «  Bankt.  IV.  42,  §§  3  and  4. 

^  See  M.,  voce  Execntion,  3738 ;  and  Erak.  Inst.  III.  6,  25. 

»  H,  M.  Adv,  T.  SUwart  Murray,  17  April  1866,  II.  M.  416. 
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rant  be  letters  of  homing  and  poinding,  which  contain  no  such 
warrant,  and  the  messenger,  on  proceeding  to  the  phice  where 
the  articles  to  be  poinded  are,  cannot  obtain  admittance,  owing 
to  the  gates  or  doors  being  lockfast,  he  nmst  return  an  execution 
stating  the  fact,  whereupon  letters  of  open  doors  will  be  issued 
under  the  signet*  If  the  warrant  to  poind  issue  from  the 
Sheriff  Court,  the  Sheriff,  on  a  report  from  the  officer  that  he 
has  been  stopped  by  lockfast  places,  and  being  satisfied  that  it  is 
requisite,  may  grant  warrant  to  open  lockfast  places.^  It  is 
competent,  though  the  warrant  to  poind  issue  from  an  inferior 
court,  to  obtain  letters  of  open  doors  from  the  signet;*  but 
the  Court  have  refused  to  grant  such  letters  in  fortification  of  a 
baron  bailie's  warrant  to  poind,  *for  this  reason,  that  they 
could  not  interpose  where  there  had  been  no  interposition  of  the 
Sheriff's  authority  to  the  baron's  decree." 

The  particulars  directed  by  §  25  of  the  Act  to  be  stated  in 
the  execution,  must  be  attended  to.  A  poinding  has  been  held 
ineffectual  where  it  was  omitted  in  the  execution  to  specify  the 
amount  of  the  debt  for  which  it  was  used.^  It  is  competent  to 
poind  for  the  Sheriff-fee  accruing  to  the  messenger,  along  with 
the  debt,  and  this  is  properly  expressed  in  the  execution  ;^  but  in 
modem  practice  this  is  never  done. 

With  regard  to  the  public  notice  of  the  sale  required  by 
§  26,  it  may  be  remarked  that,  in  computing  the  number  of  days 
within  which  the  sale  may  take  place  after  the  notice,  either  the 
day  of  publication  of  the  notice,  or  the  day  of  sale,  should  be 
included,  so  that  publication  on  the  10th  of  November  was  a 
sufficient  compliance  with  an  order  to  give  notice  eight  days 
before  the  day  of  sale,  which  took  place  on  the  18th.^ 

The  warrant  by  the  Sheriff  to  sell  poinded  effects  must 
specify  a  particular  day  and  a  particular  place  for  the  sale, 
otherwise  subsequent  proceedings  will  be  inept.  ^ 

The  provision  in  §  30  regarding  unlawful  intromission  with 

1  Scott  V.  Leikam,  House  of  Lords,  22  May  1846,  V.  Bell  126. 

«  I.  Rep.  447.  »  Brown's  Sup.  764. 

*  Sangster  v.  Bumess,  19  Dec.  1857,  No.  69,  XX.  D.  866. 

*  EiBk.  III.  6,  26 ;  M'NeUl  v.  M'Murchyy  13  Feb.  1841,  III.  D.  5  4, 
Kg.  102. 

*  M'NeiU  V.  APMurchy,  13  Feb.  1841,  HI.  D.  554,  No.  102. 

'  Kewly  V.  Anderson,  8  Mar.  1843,  No.  163,  V.  D.  860  fAP  Vicar  v.  Kerr, 
2  July  1857,  XIX.  D.  948,  No.  206. 
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poinded  goods  does  not  supersede  the  remedy  by  ordinary  action 
against  the  unlawful  intromitter,  at  least  so  far  as  concluding  for 
the  amount  of  the  debt  poinded  for ;  though  whether  he  could 
be  made  liable  in  an  ordinary  action  for  double  the  appraised 
value^  as  he  could  under  54  Geo.  m.,  c.  137,  §  4,  is  doubtful. 
The  action  may  still  be  the  most  convenient  remedy  when  the 
intromission  is  the  act  of  a  company .^^  When  a  person  is  im- 
prisoned under  the  provision  in  §  30  of  this  Act,  a  note  of 
suspension  and  liberation  is  competently  brought  into  the  Court 
of  Session,  and  a  plea  to  the  effect  that  the  Court  of  Justidaiy 
is  the  proper  court  has  been  repelled.^ 

§  5-  Pari  Passu  Banking  of  Diligence. 

By  §  12  of  the  Bankruptcy  (Scotland)  Act,  1856,  arrestments 
and  poindings  which  shaU  have  been  used  within  sixty  days  prior 
to  the  constitution  of  notour  bankruptcy,  or  within  four  months 
thereafter,  shall  be  ranked  pari  passu  as  if  they  had  all  been 
used  of  the  same  date ;  provided  that,  if  such  arrestments  are 
used  on  the  dependence  of  an  action,  or  on  an  illiquid  debt,  they 
be  followed  up  without  undue  delay ;  provided  further,  that  any 
creditor  judicially  producing  in  a  process,  relative  to  the  subject 
of  such  arrestment  or  poinding,  liquid  grounds  of  debt  or  decree 
of  payment  within  such  period,  shall  be  entitled  to  rank  as  if  he 
had  executed  an  arrestment  or  a  poinding ;  and  in  case  the  first 
or  any  subsequent  arrestee  shall  in  the  meantime  obtain  a  decree 
of  furthcoming  and  preference,  and  thereupon  shall  recover  pay- 
ment, or  a  poinding  creditor  shall'  cany  through  a  sale,  he  shall 
be  accountable  for  the  sum  recovered  to  those  who,  by  virtue  of 
this  (the  Bankrupt)  Act,  may  be  eventually  found  to  have  a 
right  to  a  ranking  pari  passu  thereon.' 

^  Brown  v.  Stevenson  and  Company,  29  May  1849,  XI.  D.  1083,  No.  173. 
*  Jaffray  v.  Duncan,  5  Feb.  1852, 14  D.  442,  No.  112. 
»  19  and  20  Vict.,  c.  79,  §  12. 


CHAPTER   XV. 

F0BM8  OF  PB00EDX7BB  IN  POINDING. 

(1.)  Schedule  of  Poinding  to  be  left  with  the  Poesesaor  of 

the  Goods  Poinded, 

If  A.  D.f  Messengeivat-AnnSy  bj  virtue  of  an  Extract  Regis- 
tered Protest,  and  Warrant  of  the  Lords  of  Council  and  Session 
thereon,  dated  the  day  of  Eighteen 

hundred  and  jears,  at  the  instance  of  A.  B.  [design  him]^ 

against  C.  D.  [design  Atm],  for  payment  of  the  principal  sum  of 
[in  words']  sterling,  and  the  legal  interest  thereof,  since  due  and 
till  paid,  contained  in  and  due  by  a  bill  drawn  by  the  said  A,  B. 
upon,  and  accepted  by,  the  said  C*  2>.,  dated  the  day  of 

Eighteen  hundred  and  years,  and  payable 

months  after  date  [this  narrative  must  be  in  strict  terms  of  the 
Warrant]^  together  also  with  an  execution  of  charge  given 
thereupon  duly  expired,  and  no  payment  made.  Thehefobe, 
upon  the  day  of  Eighteen  hundred  and 

years,  I  passed  with  the  valuators  and  witnesses 
after-named  and  designed,  to  the  dwelling-place  [OB  warehouse, 
as  the  case  may  ie],  occupied  and  possessed  by  the  said  C.  D,y 
in  L.  Street,  E.  [oB,  when  the  goods  are  in  the  hands  of  another 
person],  occupied  and  possessed  by  E.  F,  [design  him],  in  M. 
Street,  £.,  and  then  and  there,  after  my  crying  three  several 
oyezes,  making  open  proclamation,  and  publicly  reading  of  the 
said  Extract  and  Warrant,  and  said  execution  of  charge,  and 
demanding  payment, — ^no  payment  having  been  made  or  offered, 
therefore,  in  her  Majesty's  name  and  authority  I  apprehended 
and  poinded  the  goods,  gear,  and  effects  after-mentioned,  per- 
taining and  belonging  to  the  siud  C.  2>.,  for  valuing  whereof  I 
adduced  G.  H.  and  /.  Jf.,  both  residenters  in  E.,  as  valuators ; 
and  they  having  accepted  of  the  office,  and  taken  the  oath  de 
fdeli  administraiione  officii,  administered  by  me  to  them,  they 
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particularlj  examined  the  goods,  gear,  and  effects  after-men- 
tioned,  and  both  with  one  voice  valaed  the  same  at  the  respective 
prices  following,  viz. :  A  Chest  of  Mahogany  Drawers  at  One 
Pound,  etc.,  etc.,  etc.  [here  insert  a  particular  description  of  the 
articles  poinded^  toith  the  value  put  on  them  by  the  valuators^  at 
full  length  in  wordsj  and  not  in  figures]^  all  sterling  money. 
There AFTEB I  made  three  several  offers  back  of  the  said  goods, 
gear,  and  effects  so  poinded  to  the  said  C.  i>.,  or  to  any  person 
who  would  compear  in  his  name  and  pay  the  said  debt,  or  the 
value  at  which  the  said  goods,  gear,  and  effects  were  appraised  as 
aforesaid ;  but  no  person  appearing  for  that  effect,  or  to  claim 
right  to  the  said  goods,  gear,  and  effects.  Therefore  I,  by  virtue 
foresaid,  and  of  my  office,  adjudged^  decerned^  and  declared  the 
said  poinding  to  be  completed  with  the  usual  solemnities  of  law, 
and  the  said  goods,  gear,  and  effects  to  be  the  property  of  the 
said  A.B»;  and  I  left  the  said  poinded  effects  in  die  hands  of  the 
said  C  D.  [oR,  in  the  hands  of  the  said  E.  F.,  as  the  case  may 
he\^  where  the  same  were  so  poinded,  there  to  remain  till  a 
Warrant  of  the  Judge  Ordinary  be  applied  for  and  obtained  for 
their  being  sold ;  and  I  make  certification  to  the  said  C.  D.  [and 
to  the  said  JE.  jP.,  if  in  his  possessumjj  and  to  all  others  whom  it 
effeirs,  that  if  any  person  or  persons  should  in  the  meantime 
intermeddle  with,  dispose  of,  exchange,  or  embezzle  all  or  any 
part  of  the  said  goods,  gear,  and  effects,  they  will  be  liable  to  be 
imprisoned  aye  and  until  they  shoidd  restore  the  same,  or  pay 
double  the  appraised  values,  in  terms  of  the  statutes  anent 
poindings. — ^This  I  do  before  and  in  presence  of  the  said  valua- 
tors, who  are  also  witnesses  to  the  premises. 

(2.)  Execution  of  Poinding. 

Upon  the  day  of  Eighteen  hundred 

and  years,  by  virtue  of  an  Extract  Registered  Protest, 

and  Warrant  of  the  Lords  of  Council  and  Session  thereon,  dated 
the  day  of  and  year  aforesaid,  at  the  instance 

of  A.  B.  [design  him],  against  C.  D.  [design  Um],  for  payment 
of  the  principal  sum  of  [in  words]  sterling,  and  the  legal  interest 
thereof,  since  due  and  till  paid,  contained  in  and  due  by  a  bill 
drawn  by  the  said  A.  B.  upon,  and  accepted  by,  the  said  C*  D^ 
dated  the  day  of  Eighteen  hundred  and 

years,  and  payable  months  after  date  [this 


EXECUTION  OF  POINDING.  239 

narrative  must  be  in  terms  of  the  Warrant]j  together  with  an 
execution  of  charge  given  therenpon  dulj  expired,  and  no  pay- 
ment made,  I,  A.  D.j  Messenger-at-Arms,  passed  with  the 
valuators  and  witnesses  after-named  and  designed  to  the  dwell- 
ing-place [oB  warehoiAsej  as  the  case  may  be"],  occupied  and 
possessed  bj  the  said  C.  D.y  in  L,  Street,  E.  [oR,  when  the  goods 
are  in  the  hands  of  another  person"],  occupied  and  possessed  by 
U.  F.  [design  him],  in  M.  Street,  J?.,  and  then  and  there,  after 
my  crying  three  several  oyezes,  making  open  proclamation,  and 
public  reading  of  the  said  Extract  and  Warrant,  and  the  said 
execution  of  charge,  and  demanding  payment, — no  payment 
having  been  made  or  ofiFered,  therefore,  in  her  Majesty^s  name 
and  authority  I  apprehended  and  poinded  the  goods,  gear,  and 
effects  after-mentioned,  pertaining  and  belonging  to  the  said 
C  i>.,  for  valuing  whereof  I  adduced  L  Jf.  and  G.  H.,  both 
residenters  in  E.y  as  valuators  ;  and  they  having  accepted  of  the 
office,  and  taken  the  oath  defideli  administratione,  administered 
by  me  to  them,  they  particularly  examined  the  goods,  gear,  and 
effects  after-mentioned,  and  both  with  one  voice  valued  the  same 
at  the  respective  prices  following,  viz :  A  Chest  of  Mahogany 
Drawers  at  One  Pound,  etc.,  etc.,  etc  [here  insert  a  particular 
description  of  the  articles  poinded,  with  the  value  put  thereon  by 
tlie  valuators,  in  words  and  not  in  figures],  all  sterling  money. 
Thereafter  I  made  three  several  offers  back  of  the  said  goods, 
gear,  and  effects  so  poinded  to  the  said  (7.  JD.,  or  to  any  person 
or  persons  who  would  compear  in  his  name  and  pay  the  said 
debt,  or  the  price  at  which  the  said  goods,  gear,  and  effects  were 
80  valued  ;  but  no  person  appearing  for  that  effect,  or  to  claim 
right  to  the  said  goods,  gear,  and  effects,  therefore  I,  by  virtue 
foresaid,  and  of  my  office,  adjudged,  decerned,  and  declared 
said  Poinding  to  be  completed  with  the  usual  solemnities  of  law, 
and  the  said  goods,  gear,  and  effects  to  be  the  property  of  the 
said  A.  B.;  and  I  left  the  said  poinded  effects  in  the  hands  of 
the  said  C.  D.  [or  in  the  hands  of  the  said  E.  F,,  <is  the  case  may 
be],  where  the  same  were  so  poinded,  there  to  remain  till  a 
Warrant  of  the  Judge  Ordinary  be  applied  for  and  obtained  for 
their  being  sold  ;  and  I  made  certification  to  the  said  C.  D.  \and 
to  the  said  E.  F.,  if  in  his  hands],  and  to  all  others  whom  it 
effeirs,  that  if  any  person  or  persons  should  in  the  meantime 
intermeddle  with,  dispose  of,  exchange,  or  embezzle  all  or  any 
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part  of  the  said  goods,  gear,  and  effects,  they  shall  be  liable  to 
be  imprisoned  aye  and  nntil  they  restore  the  same,  or  pay  double 
the  appraised  values,  in  terms  of  the  statutes  anent  Poindings. 
A  just  and  exact  schedule  or  inventory  of  said  Poinding,  contain- 
ing therein  a  correct  list  of  goods,  gear,  and  effects  poinded  as 
above-mentioned,  the  respective  values  put  thereon  as  above- 
inserted,  and  at  whose  instance  the  same  were  poinded,  I 
delivered  to  the  said  C.  2>.  personally  [I  left  for  the  said  C.  Z>. 
within  his  dwelling-place  in  L.  Street,  E,j  where  the  said  Poind* 
ing  took  place,  with  a  servant  therein,  to  be  given  to  him,  because 
I  could  not  find  himself  personally],  [oB,  I  delivered  to  the  said 
E.  jP.,  in  whose  possession  the  said  goods,  gear,  and  effects  were 
when  so  poinded,  personally] ;  which  schedule  or  inventoiy  was 
signed  by  me,  did  bear  the  date  hereof,  and  contained  the  date 
of  said  Extract  and  Warrant,  with  the  names  and  designations 
of  tlie  said  valuators,  who  were  also  witnesses  to  the  premises, 
and  hereto  subscribing  with  me  on  this  and  the  preceding 

pages.  A.  J). 

L  Jf.,  Valuator  and  Witness. 

G.  H.y  Valuator  and  Witness. 


Report  to  the  Sheriff  to  be  written  on  the  back  of  the 

Execution  of  Poinding. 

This  Execution  of  Poinding  is  reported  by  me  to  the  Sheriff 
of  E.  for  warrant  of  sale  of  the  poinded  effects. 

E.y  186  A.  2>.,  Messenger-at-Arms. 

When  a  poinding  cannot  be  finished  in  one  day,  a  minute 
should  be  made  in  the  schedule,  and  afterwards  in  the  execu- 
tion, at  the  time  of  adjournment,  in  the  following  or  similar 
terms,  viz. : — ^At  this  stage  of  the  Poinding  I  summed  up  the 
amount  of  the  respective  values  put  upon  the  said  goods,  gear, 
and  effects,  and  found  the  same  to  amount  to  the  sum  of  [m 
toonb]  sterling ;  and  finding  the  sun  had  set,  it  being  now  the 
hour  of  o'clock,  and  that  it  was  impossible  to  complete  the 
Poinding  this  day,  I  adjourned,  and  hereby  adjourn  the  same 
till  to-morrow  morning,  the  day  of  and  year 

aforesaid,  between  the  hours  of  and  morning,  when 

I  appoint  the  same  to  proceed. 

Signed  by  the  Messenger. 
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Upon  proceeding  again  with  the  poinding,  saj.  Upon  the  said 
day  of  and  year  aforesaid,  in  terms  of  the 

above  adjonrnment,  I,  the  said  A.  D,y  passed  to 
aforesaid  \the  place  where  the  said  Poinding  is  to  proceed\  with 
the  valuators  before  named  and  designed,  and  who,  as  herein 
after-mentioned,  are  also  witnesses  to  the  premises,  and  then  and 
there,  after  my  again  using  the  solemnities  aforesaid,  and  bring- 
ing forward  to  account  the  amount  of  the  value  put  upon  the 
goods,  gear,  and  effects  poinded  yesterday,  amounting  to  \in  words] 
sterling ;  and  the  said  valuators  having  again  taken  the  oath  de 
fideli  administrationej  administered  by  me  to  them,  they  particu- 
larly examined  the  goods,  gear,  and  effects  after-mentioned, 
further  poinded  by  me;  and  both  with  one  voice  valued  the  same 
at  the  particular  prices  following,  viz.  :^—  [as  before*'] 

(3.)  Execution  of  Conjoined  Poindings, 

If  a  conjunction  be  applied  before  any  part  of  the  goods  are 
inventoried  or  valued,  the  only  difference  from  the  form  already 
given  will  be  narrating  the  warrant  and  grounds  of  debt,  after 
that  which  the  messenger  has  received  from  his  first  employer, 
and  the  demand  for  conjunction  after  the  words  mentioning 
the  dwelling-place  [or  others']  to  which  the  messenger  has  passed, 
then  sayy  ^  which  last-mentioned  Warrant  JL,  S.  [design  him]j  as 
Agent  [or  otherwise]^  acting  for  the  said  P.  M.  [the  Creditor  re- 
quiring to  be  conjoined]^  exhibited  and  put  into  my  hands  within 
the  said  dwelling-place  [or  warehouse,  etc.,  as  the  case  may  be]^ 
and  required  that  the  said  P.  M.  should  be  conjoined  in  the 
Poinding  about  to  take  place,  to  which  I  agreed,  in  respect  I 
had  not  commenced  inventorying  and  valuing  the  goods,  gear, 
and  effects,  and  conjoined  the  said  P,  M,  accordingly,  and  then 
and  there,'  etc.,  etc.  [as  before]. 

If  conjunction  be  not  demanded  till  part  of  the  goods  are 
inventoried  and  valued,  say  in  the  Schedule  (and  also  in  the 
Execution),  ^  At  this  stage  of  the  Poinding  appeared  L.  S.  [design 
Aim],  as  Agent  [or  othenoise],  acting  for  P.  M.  [design  Aim],  who 
exhibited  and  put  into  my  hands  [here  narrate  the  Warrant]^  and 
required  that  the  said  P.  M.  should  be  conjoined  in  the  Poinding 
going  on,  to  which  I  agreed,  in  respect  the  Poinding  was  not 
€M)mpleted ;  and  I  conjoined  him  accordingly,  in  so  far  as  regards 
the  goods,  gear,  and  effects  after  specified,  but  not  as  to  those 

Q 
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previonslj  inyentoried,  and  valaed,  and  poinded'  [then  proceed 
witli  the  inventory  and  vcUuation']. 

This  will  leave  open  for  future  discussion  the  precise  mean- 
ing of  the  clause  in  the  Act  regarding  Conjunction  of  Poindings. 

(4.)  Catalogue  and  Certificate  of  Poinding  required  to  be  lodged 
toith  the  Excise  by  the  Act  19  Geo.  JIL,  c.  56. 

Catalogue  of  Effects  Poinded  on  Extract  Registered  Protest  and 
Warrant  at  the  instance  of  ^.  B.  [design  Atm],  against  C.  D. 
[design  him]. 

[Here  enumerate  the  articles  poinded,  but  the  values  put 
thereon  need  not  be  inserted.] 

I,  A.  D.y  Messenger-^t-Arms,  hereby  certify  that  all  and 
every  the  Goods,  Gear,  and  Effects  contained  in  the  foregoing 
Catalogue  were  actually  poinded  by  me  at  [state  place\y  by  virtue 
of  an  Extract  Registered  Protest  and  Warrant  of  the  Lords  of 
Council  and  Session  thereoBj  dated  the  day  of 

Eighteen  hundred  and  years,  at  the  instance  of  A.B» 

[design  him]y  against  C.  D.  [design  Attn],  for  payment  of  the 
sum  of  [in  words]  sterling,  and  the  legal  interest  thereof  since 
due  and  till  paid,  all  as  more  fully  narrated  in  said  Extract  and 
Warrant,  and  Execution  of  Poinding,  under  my  hand,  dated 
[insert  date  of  Poinding] ;  and  I  further  certify  that  the  said 
Goods,  Gear,  and  Effects  were  really  and  truly  the  property  of 
the  said  C*  i>.,  no  person  having  appeared  to  claim  the  same,  or 
any  part  thereof,  when  so  poinded  by  me,  as  mentioned  in  said 
Execution  of  Poinding. 

[Place  and  DaU.]  A.  D. 

(5.)  Execution  of  Lockfast  Doors^ 

Upon  the  day  of  Eighteen  hundred  and 

years,  by  virtue  of  Letters  of  Homing  and  Poindings 
dated  the  and  signeted  the  day  of 

and  year  aforesaid,  and  Execution  of  Charge  given  thereupon 
duly  expired,  dated  the  day  of  and  year 

aforesaid,  raised  at  the  instance  of  A.  B.  [design  Attn],  against 
C.  D.  [design  Atm],  I,  A.  i>.,  Messenger-at-Arms,  passed  with 
E.  F.  and  G.  H.y  both  residenters  in  JST.,  as  valuators  and  wit* 
nesses,  to  the  dwelling-place  and  others  occupied  and  possessed 
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bj  the  said  C  D.  in  L.j  and,  in  her  Majesty's  name  and  autho- 
ritj,  to  have  poinded  the  GoodS|  Gear,  and  Effects  therein  per- 
taining and  belonging  to  the  said  C.  D.j  for  payment  of  the 
snm  of  [here  narrate  the  grounds  of  debt]y  but  could  not  proceed 
in  the  Poinding,  as  I  could  not  get  access  to  the  said  dwelling- 
place  and  others,  by  reason  of  shut  and  lockfast  doors.  This  I 
did  before  and  in  presence  of  the  said  E.  F.  and  G,  jET.,  wit- 
nesses to  the  premises,  and  hereto  with  me  subscribing. 

E.  F.J  Witness.  A.  D. 

G.  H.y  Witness. 

Note. — ^The  aboye  will  only  occur  under  Letters  of  Homing, 
as  Extract  Registered  Protests  and  Decrees  contain  warrant  to 
open  shut  and  lockfast  doors. 

(6.)  Execution  of  Intimation  of  Sale  of  Poinded  Effects. 

Upon  the  day  of  Eighteen  hundred  and 

years,  by  virtue  of  a  Deliverance  by  the  Sheriff  of 
ff.  shire^  dated  the  day  of  and  year  afore- 

said, proceeding  upon  a  Petition  for  Warrant  of  Eoup,  given  in 
and  presented  to  him  for  and  in  name  of  A.  B.  [design  Atm], 
against  C.  D.  [design  Aim],  I,  A.  Z>.,  Messenger-at-Arms  [or 
Sheriff-officer],  passed  and  lawfully  served  a  Copy  of  the  said 
Deliverance  upon  the  said  C.  D.y  that  he  may  not  pretend  igno- 
rance of  the  same,  and  made  due  and  lawful  intimation  to  him 
that  a  Sale  by  Public  Boup  of  as  much  of  the  Poinded  Effects 
as  will  pay  the  sums  contained  in  the  Petitioner's  Diligence,  and 
Expenses,  will  take  place  at  ,  upon  the 

day  of  next,  Eighteen  hundred  and  years, 

at  o'clock  noon,  in  terms  of  said  Deliverance. 

This  I  did  by  leaving  a  just  Copy  of  said  Deliverance,  having  a 
Copy  of  Service  and  Intimation  to  the  effect  foresaid  subjoined 
thereto  for  the  said  C.  2>.,  within  his  dwelling-place  at  if.,  with 
a  servant  therein,  to  be  given  to  him,  because  I  could  not  find 
him  personally.  Which  Copy  of  Service  and  Intimation  was 
signed  by  me,  did  bear  the  date  hereof,  and  contained  the  date 
of  said  Deliverance,  with  the  Name  and  Designation  of  D.  Jf., 
residenter  in  JEJ.,  witness  to  the  premises,  and  hereto  with  me 
subscribing.  A.  D. 

D.  M.J  Witness. 


CHAPTER  XVI. 

PERSONAL  DIIJOENGE — continued.      IMPRISONMENT. 

§  1.  General  Principles  of  Imprisonment  for  Civil  Debt. 

The  remaining  remedy  to  the  creditor  in  a  debt  is  that  of  im- 
prisonment of  the  debtor.  ^  The  ancient  laws  of  most  countries 
have  invested  the  creditor  with  a  power  of  coercion  more  or  less 
tyrannicid^  which  he  might  use  against  his  insolvent  debtor, 
either  to  extort  the  surrender  of  hidden  propertji  or  to  obtain 
satisfaction  of  a  vindictive  character,  which  might  console  him 
for  the  non-payment  of  the  debt.  This  arbitrary  power  has 
extended,  in  some  countries,  to  making  the  insolvent  debtor 
serve  the  creditor  as  his  slave ;  in  which  plan  there  were  some 
grains  of  common  sense,  since  it  might  possibly  be  regarded  as 
a  scheme  for  making  him  work  out  the  debt  by  his  labour.' — 
Principles  of  Political  Economyj  by  J.  S.  Mill,  vol.  ii.,  p.  497- 
In  our  country  the  power  of  coercion  has  confined  itself  to  that 
of  imprisoning  the  person  of  liie  debtor,  «nd  keeping  him  in 
close  confinement,  that  by  the  squalor  ^aroeris  (as  expressed  by 
Erskine)  he  may  be  brought  to  the  payment  of  his  just  debt. 
The  power  is  now  greatly  limited,  as  we  shall  hereafter  see.  One 
limitation  early  introduced  in  our  country,  appears  to  have  been 
only  in  a  prudent  community  the  natural  consequence  of  the 
improvidence  of  the  proceeding.  By  placing  the  person  of  an 
insolvent  debtor  in  durance,  the  creditor  cut  off  from  him  the 
means  of  supporting  himself  by  labour.  His  maintenance  in 
prison  then  became  a  burden  on  the  community  of  the  burgH 
in  which  the  prison  was  situated.  By  the  Act  1696,  c.  32, 
commonly  called  the  Act  of  Grace,  which  will  afterwards  be 
more  particularly  described,  this  burden  was  transferred  to  the 
creditor  at  whose  instance  the  debtor  was  kept  in  prison;  and  this 
circumstance  has  acted  as  a  great  practical  check  against  credit 
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tors  employing  the  powers  they  possessed  by  law.  Modem 
ideas  of  humanity  have  very  much  extended  the  limitation  to 
this  power  of  creditors, — nearly,  in  fact,  superseding  it  altogether, 
except  where  it  is  justifiable  on  something  akin  to  public  grounds, 
as  a  punishment  for  fraud  or  dishonesty,  or  as  a  means  of 
enforcing  the  performance  of  an  act  which  is  in  the  debtor^s 
power.  These  limitations  are  introduced  by  the  bankruptcy 
laws,  the  main  objects  of  which  are,  1st,  The  protection  of  the 
debtor  under  certain  conditions  with  regard  to  the  surrender  of 
his  property;  2dly,  The  distribution  of  his  estate  among  his 
creditors. 

In  the  present  chapter  will  be  considered,  first,  the  means 
by  which  the  power  of  imprisonment  is  legally  enforced ;  and, 
secondly,  the  effects  of  that  diligence  in  rendering  the  debtor 
notour  bankrupt, — a  result  which  produces  certain  effects  upon 
the  distribution  of  his  property  among  his  creditors.  In  a  sub- 
sequent chapter  will  be  considered  the  means  of  protection  or 
liberation,  by  which  the  law  interposes  in  certain  cases  to  pre- 
vent the  carrying  out  of  personal  dUigence. 

§  2.  Warrant  to  Imprison. 

The  principal  warrants  for  imprisonment  have  already  been 
described  on  pages  182-185.  To  recapitulate  shortly: — ^In  the 
older  practices,  after  a  charge  upon  letters  of  homing,  the 
debtor  might  be  denounced  rebel,  the  effects  of  which  proceeding 
latterly  were  two, — ^namely,  Ist,  By  the  Act  1621,  c.  20,  the  debt 
and  interest  due,  with  expenses,  were  accumulated  into  a  prin- 
cipal sum  bearing  interest;  2dly,  The  denunciation  formed  a 
ground  for  obtaining  letters  of  caption,  under  which  the  debtor 
could  be  imprisoned.  The  letters  of  caption  were  formerly  the 
warrant  to  messengers-at-arms  to  apprehend  the  debtor,  and 
laid  upon  magistrates  the  obligation  of  keeping  the  debtor  in 
prison  until  he  obeyed  the  charge  in  the  letters  of  homing. 
They  are  still  necessaiy  as  the  warrant  for  imprisonment  when 
letters  of  homing  have  been  employed  as  the  foundation  of  the 
proceedings.  The  two  results  above  mentioned,  as  the  effect  of 
denunciation,  are  now  obtained  by  the  registration  of  the  extract 
and  execution  of  charge ;  and  the  proceedings  that  follow  are 
above  described  on  page  185,  and  detailed,  where  following  on 
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decrees  of  the  Supreme  Court  in  §§  6,  7,  of  the  Personal  Dili- 
gence Act|  and  on  inferior  court  decrees  in  §§  9-15. 

Acts  op  Warding. — ^Formerly,  the  only  execution  for 
debt  in  Scotland  which  was  direct  ahd  without  a  fiction  (namely, 
that  of  rebellion,  etc),  was  hj  an  (zet  of  warding^ — a  power  of 
imprisonment  early  allowed  to  magistrates  of  royal  burghs  for 
the  encouragement  of  merchants.  This  procedure  will  be  more 
fully  detailed  in  a  subsequent  chapter.  With  the  exception  of 
the  act  of  warding,  no  inferior  judges  formerly  possessed  the 
power  of  imprisonment  for  civil  debts,  until  it  was  conferred  on 
Justices  of  the  Peace  by  the  Small  Debt  Act,^  and  by  6  Geo. 
lY.,  c.  24,  upon  the  Sheriffs.' 

§  3.   Warrants  de  Meditatione  Fugoe, 

These,  as  warrants  for  imprisonment  in  civil  causes,  may  be 
here  considered,  though  belonging  to  a  different  stage  of  diligence. 
When  a  creditor  has  ground  to  suspect  that  his  debtor  is  in 
meditatione  fugoe — namely,  that  he  intends  to  withdraw  suddenly 
from  the  kingdom,  and  so  disappoint  his  creditors — ^the  creditor 
applies  to  the  Judge  Ordinary  of  the  bounds  where  the  debtor 
is,  for  a  warrant  de  meditatione  fugcB.  The  application  must  be 
supported  by  the  creditor's  oath  to  the  verity  of  the  debt,'  spe- 
cifying particulars.  He  must  swear  to  his  belief  that  the  debtor 
is  in  meditatione  fuga^j  and  the  grounds  of  his  belief  ;^  and  it 
makes  no  difference  whether  the  debtor  be  a  foreigner  or  a 
native,  or  whether  he  had  contracted  the  debt  within  this  king- 
dom or  in  another  countiy.*  The  warrant  gives  authority  to  ap- 
prehend and  imprison  the  debtor  until  he  find  caution  JiK/tcto  sisti. 

Where  such  a  warrant  is  granted  by  a  Sheriff,  it  may  be 
executed  in  any  part  of  Scotland  without  being  backed,  though 
the  party  be  found  out  of  the  Sheriffdom  in  which  the  warrant 
was  granted,  provided  the  warrant  be  executed  by  a  messenger- 
at-arms,  or  by  an  officer  of  the  court  where  the  same  was  issued  ;^ 
but  if  the  warrant  be  granted  by  any  other  inferior  judge,  it 

1  39  and  40  Geo.  III.,  c.  46.  «  Menaes'  Conveyancing,  p.  292. 

»  King,  May  18,  1832,  X.  S.  D.  B.  644. 

*  ScHdamore,  June  8,  1797,  Diet.  8559. 

*  Erak.  I.  2,  21.  «  1  and  2  Vict.,  c.  119,  §  25. 
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cannot  be  executed  beyond  liis  territory  till  backed  by  a  judge 
of  the  jurisdiction.    Such  warrants  may  also  be  executed  on 
Sunday  or  on  any  holiday.    A  tneditatiane  fugcB  warrant  may 
be  executed  within  the  sanctuary^  the  concurrence  of  the  bailie 
of  the  Abbey  ha^H[ng  been  previously  obtained,  or  a  new  appli- 
cation being  made  to  him.    It  h  incompetent  to  apprehend  and 
detain  a  debtor  while  the  proceedings  are  in  cursiiy  but  not 
signed,^  or  to  commit  any  one  to  prison  without  a  written  order.^ 
A  personal  protection  under  the  Bankrupt  Act'  is  no  protection 
against  a  warrant  de  tneditatiane  fttgoB ;  but  a  personal  privilege 
which  exempts  from  all  civil  imprisonment  is  a  protection,  as 
being  a  peer,  a  married  woman,  etc.^    But  where  the  charge 
against  the  woman  was  participation  in  a  bank  robbery,  though 
she  had  been  tried  and  a  verdict  of  not  proven  returned,  and 
although  the  woman  had  been  brought  to  Scotland  from  Eng- 
land by  the  public  prosecutor,  she  was  held  liable  to  be  appre- 
hended on  a  warrant  de  meditatione  fugce.      In  this  case  the 
application  was  at  the  instance  of  the  bankers  who  had  been 
robbed.*    The  duty  of  the  officer  having  a  fugcB  warrant,  is  to 
bring  the  debtor  before  the  judge  for  examination.     He  is  not 
bound,  and  indeed  is  not  at  liberty,  without  express  authority 
from  his  employer,  to  recdve  payment  of  the  debt,  or  security 
de  jtulicio  sisti. 

A  meditatione  fugcB  warrant  granted  in  respect  of  a  debt  not 
exceeding  L.8,  6s.  8d.  is  illegal  under  5  and  6  Will.  IV.,  c.  70.* 
The  warrant  de  meditatione  fugce  must  not  go  beyond  the  terms 
of  the  prayer  in  which  it  is  craved,  otherwise  it  will  be  held 
illegal,  and  liberation  will  be  granted,  even  though  it  be  offered, 
to  restrict  the  execution  within  the  terms  of  the  prayer.^  If  the 
grounds  of  debt  be  contained  in  an  action  which  is  about  to  be 
raised,  the  grounds  must  be  specifically  set  forth  in  the  applica- 
tion and  oath.^    In  the  case  of  an  itinerant  juggler  having 

^  Anderson  v.  Smith,  26  Nov.  1814.     *  PhUip,  23  June  1748,  M.  13953. 
»  19  and  20  Vict.,  c.  79,  §  67. 

•  Pitcaim  v.  Deans,  18  Feb.  1716,  M.  13948.    *  TumUy,  16  Aug.  1832. 

•  A.B.  V.  C.  i>.,  6  June  1843,  V.  D.  1116 ;  Marshall  v.  Dohson,  18  Dec. 
1844,  Vn.  D.  232. 

^  Garrioch  v.  WUson,  17  July  1851,  No.  271 ;  M'CuMm  v.  Fulton,  23 
June  1852,  XIY.  D.  908. 

•  Robertsons.  Campbell,  20 Nov.  1847,  X.  D.  125.   See  DaviesY.  Duncan, 
9  Feb.  1861,  XXIII.  D.  532. 
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issued  bills  announcing  his  intention  to  go  to  America,  there 
was  held  to  be  sufficient  ground  for  a  warrant  de  meditatiane 
fugas  at  the  instance  of  the  wife  in  a  claim  for  aliment,  although 
he  denied  any  such  intention,  and  proved  that  he  had  hired  a 
room  for  his  performances  in  Glasgow.  In  this  case,  however, 
there  were  many  circumstances  to  take  into  consideration.^ 

Where  the  debtor,  for  whom  caitHo  de  in  judicio  sisti  has  been 
given,  has  been  produced  in  court  hj  his  cautioner,  the  creditor 
may,  under  the  original  meditatione  fugce  warrant,  make  an 
application  to  imprison  the  debtor  till  he  shall  have  parata  exe- 
cutio  against  him ;  or  he  may  apply  for  a  new  warrant  against 
him  as  in  meditatiane  fugcB.  But  he  must  immediately  take  his 
choice  between  the  two  courses.* 

The  question  has  been  raised,  though  not  decided,  whether  a 
Sheriff  has  jurisdiction  to  grant  a  meditatione  fxtga  warrant  to 
apprehend  a  debtor  who  has  no  domicile  within  the  county,  and 
is  not  actually  within  it  at  the  date  when  the  warrant  is  granted, 
though  he  should  be  expected  to  come  within  the  territory,  and 
be  found  within  it  when  the  warrant  is  executed.'  But  the 
course  should  always  in  practice  be  taken,  if  possible,  to  obtain 
the  warrant  from  the  Sheriff  of  the  county  within  which  the 
debtor  is  at  the  time  of  obtaining  it ;  for  if  this  be  done,  there 
can  be  no  difficulty  in  executing  it  anywhere  else,  provided  it  be 
done  by  the  proper  officer.* 

As  a  warrant  de  meditatiane  fugas  is  easily  obtained,  and  yet 
deeply  affects  that  personal  liberty  of  which  the  law  is  always 
jealous,  the  wrongous  use  of  the  diligence  must  be  at  the  peril  of 
the  party  applying  for  it.  In  an  action  of  damages,  therefore, 
for  wrongous  apprehension  under  such  a  warrant,  the  pursuer 
has  not  to  put  malice  or  want  of  probable  cause  in  his  issue.^ 

Applying  for  a  meditatiane  fugas  warrant  is  not  sufficient  to 
interrupt  prescription.* 

Process  Caption. — ^Another  kind  of  warrant  which  may 
be  mentioned  in  this  place,  is  caption  for  the  return  of  papers 

1  Anderson  v.  Anderson^  18  Nov.  1848,  No.  14. 

«  Muir  V.  Barr,  2  Feb.  1849,  No.  88. 

»  MantU  V.  KeiUer,  31  Jan.  1866,  No.  77.  *  Supra^  p.  246. 

*  Ford  V.  Muirhead,  19  May  1868,  No.  176. 

•  Brag  v.  Wilson^  17  Jan.  1849,  No.  73. 
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tvhich  have  been  borrowed  from  the  clerks  of  court.  These  are 
issued  on  the  application  of  the  party,  and  on  the  complaint  of 
the  clerk,  by  the  Lord  Ordinary  to  the  process,  by  the  Presi- 
dent of  the  Division  if  the  process  be  depending  in  the  Inner 
House,  or  by  the  Lord  Ordinary  on  the  Bills  if  it  be  a  Bill 
Chamber  case,  and  in  inferior  courts  by  the  Judge  Ordinary. 
These  captions  do  not  warrant  the  breaking  open  of  shut  and 
lockfast  places.  A  party  applying  for  a  process  caption  does  so 
at  his  peril.^ 

There  are  also  the  warrants  proceeding  on  summary  appli- 
cation by  petition  and  complaint,  of  which  the  form  is  varied 
according  to  the  nature  of  the  case.  The  prayer  of  such  petitions 
concludes  first  for  a  warrant  of  service  on  the  adverse  party,  and 
an  appointment  on  him  to  answer;  and  then,  that,  on  resuming 
consideration  of  the  petition  and  complaint,  with  or  without 
answers,  the  Court  may  grant  the  appropriate  remedy,  the  nature 
of  which  is  specified ;  or  such  other  redress  as  to  them  may  seem 
proper  in  the  circumstances. 

It  is  beyond  the  scope  of  this  work  to  enumerate  the  war- 
rants authorized  by  particular  statutes  for  enforcing  the  collec- 
tion of  the  revenue  or  public  burdens.  It  is  sufficient  to  say 
here,  that  the  officers  charged  with  the  execution  of  warrants, 
other  than  the  ordinary  officers  of  the  law  charged  with  the 
execution  of  a  warrant  known  at  common  law,  have  no  powers 
whatever,  except  those  given  them  by  the  statutes  under  which 
they  act. 

Besides  the  warrants  for  imprisonment  at  common  law,  and 
those  connected  with  collection  of  revenues  or  public  burdens,  there 
are  several  cases  where,  for  the  recovery  of  statutory  penalties,  a 
summary  warrant  for  imprisonment  is  authorized  either  by  the 
Sheriff  or  Justices  of  the  Peace.  The  most  usual  clause  of  this 
kind  is  one  which  authorizes  summary  apprehension  and  hearing 
of  the  complaint,  decemiture  for  the  penalty  and  expenses  on 
conviction,  and  warrant  of  imprisonment  until  the  penalty  and 
expenses  be  paid,  provided  the  warrant  for  imprisonment  specify 
the  amount  of  penalty  and  expenses,  and  also  specify  a  period  at 
the  end  of  which  the  party  shall  be  discharged,  notwithstanding 
the  penalty  or  expenses  shall  not  have  been  paid,  such  period 

>  Hunter  v.  Kerr^  28  Mar.  1842,  No.  178. 
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not  exceeding  a  time  specified  in  the  statute.  The  following 
are  some  of  the  most  recent  statutes  containing  clauses  of  this 
kind: — 

Police  and  ImproTement  Act,  13  and  14  Vict.,  o.  S3,  §  337 — ^Wainnt 
g^ranted  on  oomplaint  of  saperintendent  of  police  or  procarator-fiscal  to  a 
magistrate  of  the  burgh,  or  to  the  sheriff  of  the  county,  in  which  penally 
incurred  or  offender  found. 

Registration  of  Births,  17  and  18  Vict.,  c.  80,  §  65 — On  complaint  of 
the  procurator-fiscal  to  the  sheriff  of  the  county  within  which  penalty  in- 
curred or  offender  found. 

Valuation  of  Lands,  17  and  18  Vict.,  c.  91,  §  37— On  oomplaint  of 
asBesBor  under  the  Act  to  sheriff  of  county  in  which  offence  oonunitted  or 
offender  found. 

Lunatics  (Scotland),  20  and  21  Vict.,  c.  71,  §  106— On  oomplaint  of 
secretary  to  board,  or  procurator-fiscal,  or  agent  appointed  by  the  board,  to 
sheriff  of  county  in  which  offence  committed  or  offender  found. 

Police  (Scotland),  1857,  20  and  21  Vict.,  c.  72,  §  68— On  complaint  of 
superintendent  of  police,  constable,  or  derk  of  supply,  to  sheriff  or  justices 
of  the  peace  of  county  in  which  offence  committed  or  offender  found. 

Summary  warrant  of  imprisonment  is  also  provided  for  to 
enforce  recovery  of  penalties  under  the  following  Acts : — 

British  White  Herring  Fishery,  14  and  15  Vict.,  c.  26,  §  9. 
Militia  (Scotbind),  17  and  18  Yict.,  c.  106,  §§  59,  67. 

And  with  the  alternative  of  poinding  hy  the  following : — 

Hemoval  of  Nuisances,  11  and  12  Vict.,  c.  123,  §  17. 

MiHtia  (Scotland),  17  and  18  Vict,  c.  106,  §  71. 

Smoke  Nuisances  (Scotland)  Abatement,  20  and  21  Vict.,  c.  73,  §  4. 

In  other  cases  of  statutory  penalties,  authority  is  given  for 
granting  warrant  of  imprisonment  after  a  return  to  the  efiFect 
that  no  goods  can  be  found  for  poinding,  and  interim  wamint 
for  detention  in  prison  until  the  return  can  be  reported: — 

Turnpike  Road  Act,  1  and  2  Will.  IV.,  c  43,  §  110. 

Burgh  Harbours  Act,  16  and  17  Yict.,  c.  93,  §  25,  and  Schedule  D. 

Tweed  Fisheries  Act,  20  and  21  Yict,  c.  148,  §  84,  and  Schedule  (BO, 
9  and  10. 

By  the  subsequent  Tweed  Fisheries  Amendment  Act,  however,  22  and 
23  Yict.,  c.  70,  §  20,  the  Sheriff  or  Justice  before  whom  an  offender  against 
these  Acta  is  convicted,  may  at  once  issue  warrant  of  imprisonment  wal 
the  penalty  and  costs  be  paid. 
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§  4.  Defects  in  Warrants, 

In  mattei*s  affecting  personal  liberty,  the  utmost  strictness  is 
required  in  the  regularity  of  the  proceedings.  The  first  im« 
portant  point  is,  that  the  inducicBj  or  days  of  charge,  must  have 
expired  before  warrant  for  imprisonment  is  applied  f or.^  Where 
a  party's  name  in  a  caption  was  written  on  erasures,  the  execu- 
tion was  found  inoperative,  even  to  produce  the  legal  conse- 
quences of  bankruptcy.'  Letters  of  caption  have  even  been 
8uq)ended  en  account  of  an  error  in  reciting  the  date  of  the 
contract.'  Under  the  new  forms,  the  liability  to  error  is  not  so 
great,  but  the  same  principles  wiU  be  applied.^ 

The  form  of  the  statutory  schedule  in  the  minute  craving 
warrant  must  be  strictly  attended  to.  A  warrant  was  suspended 
and  liberation  granted,  in  respect  that  no  place  or  date  was 
specified  in  the  minute.*  If  the  minute  in  the  Sheriff-court  be 
subscribed  by  the  party  or  a  procurator  of  court,  it  is  not  ne- 
cessary that  the  body  of  the  document  should  be  in  the  hand- 
writing of  either.* 

The  warrant  may,  of  course,  be  rendered  inoperative  by  a 
nullity  in  the  decree  on  which  it  proceeds;  and  in  one  case, 
where  the  suspender  <^  a  charge  on  a  bill  had  referred  the 
question  of  value  to  the  charger^s  oath,  and  the  oath  having 
been  found  negative  of  the  reference,  the  note  was  refused,  and 
the  suspender  incarcerated ;  it  was  afterwards  found  that  the 
name  of  the  commissioner  was  blank  on  the  principal  interlocu- 
tor sustaining  the  reference,  although  in  the  certified  copy  given 
out  by  the  Bill  Chamber  clerk  the  blank  was  filled  up  with  the 
name  of  the  Judge  Ordinary  of  the  bounds :  on  a  reclaiming 
note,  the  suspender  was  found  entitled  to  liberation  till  the  facts 
were  inquired  into.' 

The  want  of  a  stamp  to  an  assignation  on  which  imprison- 
ment has  followed  is,  however,  a  defect  which  (by  34  Geo.  LQ., 

^  Lyle  V.  Greig,  27  June  1827. 

*  Duncan  v.  Htmstwiy  13  Feb.  1883 ;  affirmed  15  Aug.  1834. 
»  Hassett  v.  Walker,  6  July  1834. 

4  Menzies'  Conyeyancing,  p.  290. 

*  Sim  V.  PoUock,  15  Nov.  1845,  VIIT.  D.  8,  No.  3. 

*  AUan  V.  MilUr,  24  June  1848,  X.  D.  1411,  No.  207. 
'  Johnson  v.  Lees,  15  Nov.  1851,  No.  11,  XIV.  D.  40. 
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c.  136,  §  2)  may  afterwards  be  remedied  so  as  to  validate  the 
whole  proceedings.^ 

The  warrant  for  imprisonment  must  be  clear  and  explicit, 
and  must  contain  a  distinct  statement  of  the  act  on  performance 
of  which  the  prisoner  is  entitled  to  liberation.' 

When  warrant  for  imprisonment  is  only  conditionally  aa- 
thorized  by  Act  of  Parliament,  such  as  in  case  of  no  sufficient 
goods  for  poinding  or  distress  being  found,  the  warrant  for  im- 
prisonment  can  only  be  issued  on  a  return  being  made  to  that 
effect,  unless  expressly  provided  otherwise;  and  in  the  clause 
of  the  Merchant  Seamen's  Act  providing  for  enforcement  of 
wages,  the  Justice  being  expressly  made  by  the  statute  the  judge 
of  what  is  proper  to  be  done  at  each  step  of  the  procedure,  he 
cannot  delegate  those  functions  to  a  constable ;  so  that  a  warrant 
by  a  Justice  under  this  statute,  embodying,  1st,  an  order  for 
payment ;  2d,  a  warrant  to  levy  by  distress,  in  case  payment  not 
made ;  and,  3d,  a  warrant  for  imprisonment  in  case  sufficient 
distress  could  not  be  found,  was  suspended.' 

§  5.  Form  of  Apprehension. 

The  method  of  apprehending  a  debtor  is  thus  laid  down  by 
Professor  Bell:* — ^If  the  debtor  should  be  found,  the  officer  is 
to  apprehend  him  in  the  way  pointed  out  by  the  law  and  prac- 
tice of  the  country :  (1.)  He  must  have  his  blazon  displayed, 
otherwise  he  may  be  resisted ;  (2.)  He  must  show  his  warrant 
of  incarceration ;  and,  (3.)  He  must  touch  the  debtor  with  ^ 
wand  of  peace.'    If  the  debtor  were  to  struggle  from  the  mes- 
senger while  any  of  these  ceremonies  had  been  left  unperformed, 
and  to  take  refuge  in  the  sanctuary,  he  could  not  be  demanded 
as  a  prisoner.    If  he  were  to  be  liberated  without  being  actually 
in  jail,  these  ceremonies  not  having  been  observed,  it  would  not 

1  King  V.  BailUe,  18  Dec.  1844,  VII.  D.  228. 

»  Muir  ▼.  Bain,  2  Feb.  1849,  XI.  D.  487,  No.  88. 

«  WNaughton  y.  HaUbtrt,  29  Nov.  1843,  VI.  D.  104,  No.  17* 

*  XL  BeU  644. 

*  It  has  been  held,  howerer,  that  this  solemnity,  though  neceasary  to 
constitute  deforcement  in  case  of  resistance,  is  not  necessary  to  oonstitate 
legal  imprisonment.  Scott  v.  Norik  of  Scotland  Banking  Company^  18  Jan. 
1856,  XVII.  D.  292,  No.  61. 
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amount  to  the  description  of  imprisonment  necessary  to  bank- 
mptcy.  It  is  only  by  actaal  incarceration,  or  by  the  touch  of 
the  wand,  joined  with  the  showing  of  the  warrant  and  displaying 
of  the  blazon,  that  the  debtor  is  legally  made  prisoner.' 

Duty  op  Officer.— When  a  messenger  or  other  officer  of 
the  law  has  a  warrant  put  into  his  hands,  he  has  no  discretion 
but  to  execute  the  warrant  forthwith.  If  he  fail  to  do  so,  he  is 
liable  for  the  debt,  and  cannot  cover  himself  by  the  allegation 
that  the  delay  was  not  productive  of  damage.  But,  though  this 
is  quite  fixed,  it  is  possible  that  the  instructions  may  be  so  given 
to  the  officer,  not  indeed  to  give  a  discretion  in  his  character  as 
messenger,  but  to  give  him,  at  the  same  time,  another  character  in 
which  he  has  a  discretion.  Thus,  when  a  law  agent  sent  a  dili- 
gence to  a  messenger,  '  in  order  that  you  may  forthwith  execute 
the  same,  unless  the  cash  is  paid,  or  good  security  found  that 
the  contents  of  the  decree  will  be  paid  in  three  or  four  months. 
I  will  expect  to  hear  from  you  in  a  post  or  two.  I  feel  I  have  no 
discretionary  power  in  this  matter,  and  you  must  be  answerable 
for  the  surety  that  may  be  offered.'  On  the  following  day  the 
messenger  answered :  ^  Yours,  of  yesterday  came  duly  to  hand 
this  forenoon,  enclosing  decree  for  ^cpenses  at  your  instance 
against  Grant.  I  have  communicated  the  terms  of  settlement 
to  her,  which  she  is  to  endeavour  to  fulfil  in  a  few  days ;  and, 
if  she  does  not  do  so,  in  the  beginning  of  next  week  I  shall  carry 
her  to  prison.'  It  was  held  that  the  agent's  letter  was  capable 
of  interpretation  as  investing  the  messenger  with  a  discretionary 
character ;  and  an  action  against  the  messenger  for  the  amount 
of  the  debt  was  dismissed*^ 

Professor  Bell  continues  {  ^A  messenger  is  not  bound  to 
carry  the  debtor  instantly  to  prison,  but  nuty  grant  him  the 
indulgence  of  some  little  delay,  taking  him  for  some  hours  to 
a  private  house  or  tavern,  that  he  may  have  an  opportunity  of 
making  one  last  effort  for  the  payment  of  the  debt  before  his  im- 
prisonment. He  will  indeed  be  liable,  if  he  suffer  him  to  escape 
between  the  apprehension  and  the  actual  imprisonment.  He 
must  not,  however,  carry  him  anywhere  but  to  prison,  except  at 

^  CuUen  y.  Smith,  8  Feb.  1847,  IX.  D.  606,  No.  82.  See  also  next  case, 
CVi/Zm  V.  Thomson^  decided  12  June  1843 ;  r^)orted  8  Feb.  1847,  XL  D.  613, 
No.  83. 
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his  own  request.  The  ofiBcer  should  take  care  to  have  evidence 
of  this  request  hj  witnesses,  or  the  writing  of  the  debtor,  in  case 
it  should  be  afterwards  denied, — a  circumstance  not  unprece- 
dented. 

^If  the  debt  should  not  be  settled,  and  it  should  be  neces- 
sary to  ca:rry  the  debtor  to  prison,  he  is  entitled  to  insist  on 
being  carried  to  the  next  sufficient  prison.  Lord  Stair  has  said 
that  custom  has  introduced  a  right  in  the  creditor  to  imprison 
his  debtor  in  any  lawful  prison,  so  as  further  to  increase  the 
hardship  of  debtors,  and  to  operate  as  a  more  complete  execu- 
tion. But  this  is  not  the  law  of  the  present  day ;  on  the  con- 
trary, the  established  practice  is,  that  if  the  debtor  desire  to  be 
carried  to  any  particular  prison,  equally  secure  and  convenient 
for  the  creditor  with  that  of  the  jurisdiction  where  he  is  appre- 
hended, he  is  to  be  indulged.  To  this,  however,  the  debtor  is 
not  entitled  as  a  right.' 

§  6.  Booking  Debtor  at  Jail. 

Professor  Bell  proceeds :  '  T%e  messenger  must  produce  the 
caption  to  the  cleil:  of  the  prison,  or  the  jailer,  as  the  warrant 
for  receiving  the  prisoner ;  and  he  must  leave  it,  or  a  charge 
given  upon  it,  with  the  jailer.'  This  is  necessary  in  order  to 
fix  the  responsibility  for  the  safe  keeping  of  the  prisoner,  which 
formerly  rested  with  the  magistrates  of  the  burgh,  but  now  (by 
the  Prisons  Act,  2  and  3  Vict.,  c.  42,  §  18)  rests  with  the  jailer. 
<To  show  the  extent  of  the  responsibility,  the  debt  and  the 
prisoner's  name  are  entered  in  a  register  at  his  imprisonment, 
and  the  jailer  receives  a  certain  fee  for  the  recording.^  These 
records  were  originally  introduced  by  the  magistrates  them- 
selves, to  inform  them  of  the  extent  of  the  obligation  under 
which  they  lay.  It  is,  therefore,  the  business  of  the  jailer  to 
see  the  debtor  booked ;  and  the  magistrates  can  rest  no  defence 
against  an  action  for  escape  upon  the  omission  of  the  booking. 
At  present,  the  whole  sum  of  debt  is  commonly  entered,  and 
a  proportional  fee  paid  for  it  to  the  jailer,^  though  formerly 
the  practice  was  to  enter  only  a  small  part,  and  arrest  the 
debtor  in  prison  for  the  remainder,  should  be  take  measures  for 
obtaining  his  liberation.  At  present,  if  the  debtor  can  pay  hia 
^  \  All  fees  axe  now  abolished,  2  and  3  Vict.,  c.  42.,  §  19. 
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debt  as  it  stands  in  the  prison  record,  he  is  free ;  but  formerly 
no  debtor  could  be  liberated  without  obtaining  letters  of  re- 
laxation and  liberation  from  the  king^  after  intimation  to  the 
creditor-incarcerator,  and  a  charge  to  the  magistrates  to  set  him 
at  liberty.'^  In  all  cases  of  escape,  the  creditor's  claim  against 
the  jailer  is  only  for  the  debt  ^tered, 

§  7.  Messengers  may  Break  Open  Doors. 

Whether  the  warrant  be  letters  of  caption,  or  the  writs 
under  the  1  and  2  YicL,  c.  114,  the  messenger  is  authorized,  in 
search  of  the  debtor,  to  break  open  shut  and  lockfast  places, 
and  not  only  rooms  and  presses  after  obtaining  admission,  but 
the  outer  door  either  of  the  debtor's  dwelling-house  or  offices,  or 
that  of  any  other  person  wherein  he  has  reasonable  groimd  to 
believe  that  the  debtor  is  concealed,  and  notwithstanding  it  may 
be  denied  by  the  occupier  that  the  debtor  is  there  concealed. 
If,  after  the  debtor  has  been  apprehended,  he  escape  from  the 
messenger  and  retire  to  the  sanctuary,  the  messenger  may 
pursue  and  take  him  out  of  it  by  his  own  authority,  if  the 
pursuit  be  made  immediately  after  the  escape. 

In  executing  an  act  of  warding  or  a  pr^  caption,  it  must 
be  remembered  that  there  is  no  warrant  of  open  doors. 

§  8.  Effect  of  Imprisonment  in  Distribution  of  the  Property. 

There  remains  to  be  considered  the  technical  effect  of  the 
diligence  of  imprisonment  upon  the  distribution  of  the  property 
of  an  insolvent,  namely,  by  its  rendering  the  debtor  notour 
bankrupt. 

Under  the  Bankruptcy  (Scotland)  Act,  1856,  by  section  7, 
notour  bankruptcy  is  constituted  inter  alia  by  insolvency,  con- 
curring with  a  duly  executed  charge  for  payment,  followed, 
where  imprisonment  is  competent,  by  imprisonment  or  formal 
and  regular  apprehension  of  the  debtor,  or  by  his  flight  or 
absconding  from  diligence,  or  retreat  to  the  sanctuary,  or 
forcible  defending  of  his  person  against  diligence.  The  alter- 
native to  imprisonment — namely,  formal  and  regular  apprehen- 
sion of  the  debtor — is  an  element  added  to  the  alternatives 

1  II.  BeU  545. 
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formerly  required,  such  apprehension  having  been  by  previous 
decisions  not  always  held  equivalent  to  imprisonment.  It  may 
stilly  however,  be  worth  while  to  refer  to  the  decisions  previous 
to  this  statute,  as  indicating  the  safer  course.  Many  cases  have 
occurred  of  persons  being  apprehended  and  kept  for  a  longer  or 
shorter  time  in  custody,  without  imprisonment  being  held  to 
have  taken  place.  On  the  other  hand,  if  the  proper  form  and 
solemnities  have  been  observed,  there  is  held  to  be  imprisonment 
in  the  sense  of  the  Acts  relating  to  bankruptcy,  though  the 
debtor  had  been  but  a  few  minutes  in  the  messenger's  hands.^ 
Wherever  the  debtor  can  be  held  to  be  imprisoned,  not  only  a 
suspension,  but  a  liberation  must  be  obtained  to  set  him  at 
liberty,  although  he  may  not  be  in  prison,  but  merely  in  the 
messengei^s  custody*' 

Besides  imprisonment  or  formal  and  regular  apprehension, 
notour  bankruptcy  will  equally  be  constituted  by  concurrence  of 
insolvency  and  a  duly  executed  charge  for  payment  with  ^  his 
flight  or  absconding  from  diligence,  or  retreat  to  the  sanctuary, 
or  forcible  defending  of  his  person  from  diligence.' 

The  absconding  is  generally  proved  by  an  execution  of 
search  by  a  messenger,  setting  forth  that  he  made  a  careful 
search  for  the  party  in  his  dwelling-house  and  place  of  business, 
and  could  not  find  him.  The  search  ought  to  be  made  at  a  late 
hour,  to  rebut  any  presumption  of  the  debtor  having  been  from 
home  accidentally ;  and  inquiries  should  be  made  at  his  family 
and  servants  where  he  is  to  be  found,  and  if  they  deny  all 
knowledge  of  him,  the  re8  gesta  should  be  set  forth  in  the  execu- 
tion. If  properly  conducted,  an  execution  of  search  will  be 
prima  facie  evidence  of  absconding  leaving  it  to  the  party  who 
denies  to  rebut  it  by  proof. 

Forcibly  defending^  or  an  escape  after  the  debtor  has  been 
apprehended  in  due  form,  should  be  proved  by  an  execution  ; 
but  in  all  the  cases  we  have  mentioned,  of  imprisonment,  abscond- 
ing, retiring  to  the  sanctuar}',  forcibly  defending,  and  escape^ 
though  an  execution  setting  forth  the  fact  is  always  highly 


^  By  Lord  Preeident  in  TTt&oTi  v.  AUxander^  23  July  1846,  IX.  D.  7, 
No.  2 ;  National  Bank  of  Scotland,  29  Nov.  1842,  V.  D.  206 ;  Scott  v.  I^arth 
of  Scotland  Banking  Company,  18  Jan.  1866,  XVII.  D.  292,  No.  61.  In 
this  last  case  other  authorities  on  this  part  of  the  subject  are  fully  diacoaaed. 

«  II.  Bell  171, 172. 


BOND  OF  PBESENTATION.  257 

f ol;  the  facts  themselyes  may  be  proved  by  other  evidence,  or 
protU  de  jure. 

When  the  party  against  whom  the  warrant  is  issued  is  so 
powerful  as  to  resist  all  the  efforts  of  the  officers  of  the  law  and 
the  civil  magistrate,  an  application  may  be  made  to  the  Lord 
Advocate,  who  will  order  the  military  to  assist  in  the  execution 
of  the  warrant.  But  this  can  seldom  happen.  The  officer  is 
entitled  to  call  for  the  aid  of  the  lieges  of  every  degree  to  assist 
him,  and  they  can  refuse  only  at  their  peril. 

§  9.  Bond  of  Presentatioriy  Liability  under. 

Sometimes,  when  a  debtor  is  apprehended  for  payment  of 
debt,  the  creditor  agrees  to  liberate  him  for  a  certain  time,  in 
order  that  he  may  endeavour  to  settle  the  debt,  on  a  friend 
granting  a  letter  or  bond  to  present  him  at  a  certain  time  and 
place.  The  nature  of  the  obligation  will  be  seen  from  the  form 
subjoined.  Nothing  will  excuse  the  cautioner  from  presenting 
him  at  the  precise  hour,  but  death,  sickness,  or  inevitable 
accident,  and  provided  the  debtor  be  presented  as  soon  as  the 
impediment  is  removed.  It  was  even  held  in  one  old  case,  that 
imprisonment  was  no  excuse ;  but  such  a  decision  would  probably 
not  be  repeated.  In  one  case,  a  delay  of  half  an  hour  was  held 
not  to  subject  the  cautioner ;  but  the  circumstances  were  pecu- 
liar, and  the  cautioner  was  refused  his  expenses.^ 


FORMS  APPLICABLE  TO  THE  FOBEGOINO. 

(1.)  Execution  of  Search  on  Letters  of  Captiony  or 

Warrant  of  Imprisonment. 

Upon  the  day  of  Eighteen  hundred  and 

years,  and  between  the  hours  of  and  o'clock 

noon,  by  virtue  of  Letters  of  Caption  dated        and  signeted 
the  day  of  and  year  aforesaid  [OB,  by  virtue  of  a  War- 

rant to  imprison  presented  in  the  Bill  Chamber  of  the  Court  of 
Session,  and  having  the  fiat  of  the  Clerk  thereof  interponed 
thereto,  on  the  day  of  ,  OB  presented  to  the  Sheriff- 

clerk  of  the  Shire  of  X.,  and  having  his  fiat  interponed  thereto, 
on  the  day  of  ],  at  the  instance  of  A.  B.  [design 

»  M'Gown,  27  Not.  1829,  VIII.  S.  142. 

B 
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htm]j  againat  C.  D.  [design  Atm],  I,  A.  D^  Messenger-at-ArmSy 
passed  to  the  dwelling-house  in  ,  occupied  and  possessed 

by  the  said  C  D.y  and  to  the  shop,  warehoase,  and  premises 
occupied  and  possessed  by  him  in  respectiyely,  and 

successively  after  each  other,  and  then  and  there,  and  at  each  of 
the  said  places,  having  my  blazon  displayed  upon  my  breast,  and 
holding  the  said  Letters  of  Caption  [or  Warrant  to  Imprison}, 
and  my  wand  of  peace  in  my  hands,  in  her  Majesty's  name  and 
authority  I  made  diligent  and  strict  search  for  the  said  C  2>«, 
by  looking  and  searching  carefully  and  attentively  in  and  through 
eveiy  part,  comer,  and  apartment  of  the  said  dwelling-house, 
shop,  warehouse,  and  premises  capable  of  containing  a  person, 
and  where  it  was  possible  he,  the  said  C.  />.,  might  be  concealed, 
in  order  to  have  apprehended  and  incarcerated  his  person  in 
terms  of  the  said  Letters  of  Caption  [or  Warrant  to  Imprison]; 
but  notwithstanding  of  the  most  strict,  diligent,  and  minute 
search  in  and  through  the  said  places  as  aforesaid,  he,  the  said 
C.  i>.,  could  not  be  f ound.  All  this  I  did  before,  and  in  presence 
of,  JD.  M.f  residenter  in  E.y  witness  and  assistant  at  the  haill 
premises,  and  hereto  with  me  subscribing. 

A.  D. 
D.  Af.,  Witness  and  Assistant. 

(2.)  Bond  of  Presentation  for  a  Debtor  apprehended  on  a 

Warrant  to  Imprison. 

I,  A.  B.  [design  Atm],  considering  that  C.  D.  [design  him\  is 
now  in  custody  of  A.  2>.,  Messenget^at-Arms  [or  Sheriff  Officer], 
in  virtue  of  Letters  of  Caption  dated         and  signeted  the 
day  of  [or  of  a  Warrant  to  apprehend  and  imprison,  dated 

the  day  of  ],  at  the  instance  of  E.  F,  [design  himly 

for  not  fulfilling  the  charge  given  by  making  payment  to  the 
said  E.  F.  of  the  sum  of  pounds  sterling,  contained  in  [here 
narrate  the  grounds  of  debt']^  and  seeing  that  the  said  E.  F.  has 
agreed  to  delay  to  put  the  said  Caption  [or  Warrant]  into  further 
execution  at  present,  on  condition  of  my  granting  this  Bond  of 
Presentation,  Therefore  I  hereby  bind  and  oblige  myself,  and 
my  heirs  and  successors,  to  present  the  person  of  the  said  O.  Z>. 
to  the  said  A.  i>.,  or  any  ether  Messenger-at-Arms  holding  the 
said  Caption  [or  Warrant],  and  that  within  the  office  of  T. 
[design  Am],  in  L.  Street,  E^  upon  the         day  of 
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next,  at  o'clock  noon  precisely,  and  that  without  any 

seal,  suspension,  personal  protection,  stay  of  diligence,  or  other 
legal  impediment  to  the  said  Warrant  being  then  put  in  force ; 
and  failing  my  so  preventing  the  said  C.  i>.,  I  hereby  bind  and 
oblige  myself  and  my  foresaids  to  pay  the  said  E.  F.  and  his  heirs 
and  successors  the  said  sum  of  \in  words]  sterling,  with  interest, 
penalty,  and  expenses  before-mentioned,  together  with  the  whole 
expenses  of  diligence  and  Messengers'  fees,  and  also  the  expense 
of  stamping  this  Bond,  with  the  penalty  and  fees  of  agency  in 
obtaining  such  stamping.  In  witness  whereof,  these  presents, 
written  on  this  and  the  preceding  page  by  G.  H.  \design  Atm], 
are  subscribed  by  me  at  E.^  the  day  of  Eighteen 

hundred  and  years,  before  these  witnesses,  D.  M.  and  Z.  5. 
\de8ign  them\. 

A.B. 

/>.  if.,  Witness. 

L.  S.J  Witness. 


CHAPTER    XVIL 

PEB80NAL  DILIGENCE  continued — ^PBOTECTION. 

Next  is  to  be  considered  the  protection,  or  means  of  liberatioD^ 
by  which  the  law  nldmately  interposes  between  the  creditor  and 
the  debtor. 

The  legal  processes  for  obtaining  protection  may  be  considered 
nnder  three  heads: — 1.  The  process  of  cessio  bonorum.  2.  The 
Act  of  Grace.   3.  The  protection  under  the  Bankruptcy  Act. 

§  1.  771^  Process  of  Cessio  Bonorum.  ^ 

'  Onr  law,  from  a  consideration  of  compassion,  has  allowed 
insolvent  debtors  to  apply  for  the  liberty  of  their  persons  upon  a 
cessio  bonorum,  ue»y  on  making  a  full  surrender  to  their  creditors 
of  their  whole  estate,  real  or  personal.'^    Formerly  the  action 
was  only  cognizable  by  the  Court  of  Session,  and  the  debtor 
must  be  actually  in  confinement  before  raising  it ;  but  by  6  and 
7  Will.  IV .,  c.  56,  it  is  provided,  §  2,  '  If  a  debtor  has  been, 
or  shall  be,  charged  to  pay  a  civil  debt,  and  a  warrant  to  im- 
prison him  has  been  issued,  or  if  he  be  liable  to  imprisonment 
under  a  decree  of  a  Small  Debt  Court,  or  be  in  prisou  or 
imprisoned,  and  afterwards  liberated,  in  respect  in  these  several 
cases  of  a  civil  debt,  it  shall  be  competent  to  sucli  debtor  to 
apply  for  interim  protection,  and  for  decree  of  cessio  bononauj 
in  the  manner  hereinafter  provided;''  and  it  may  be   done 
either  by  action  before  the  Court  of  Session,  or  by  petition  to 
the  Sheriff. 

A  decree  of  cessio  bonorum  protects  the  debtor  from  imprison- 
ment for  all  debts  due  by  him  at  the  date  of  the  summons  or 
petition,  if  the  creditor  have  been  duly  cited,  or  the  process  inti- 
mated to  him  according  to  the  statute.    But  where  the  acceptor 
1  Enk.  rV.  8,  26.  *  6  and  7  Will.  IV.,  c  66,  §  2, 
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of  a  bill  was  charged  by  an  indorsee  on  the  20th  June  1820, 
after  he  had  raised  and  called  a  summons  of  cessioj  to  which  he 
cited  the  indorsee,  and  he  obtained  decree  in  March  1821,  but 
did  not  call  the  indorsee,  it  was  found  that  the  decree  could  not 
protect  him  against  diligence  by  the  indorsee.^  ^The  decree 
ordaining  the  prisoner  to  be  set  free,  can  have  no  effect  as  to 
future  debts  contracted  by  him,  nor  even  as  to  posterior  corro- 
borations  of  former  debts ;  neither  can  it  affect  creditors  who 
were  not  called  as  defenders  in  the  action  upon  which  the  decree 
proceeded ;  and  therefore  if  the  debtor  shall,  after  his  release, 
be  again  imprisoned  upon  any  such  debt,  he  cannot  avail  him- 
self of  his  former  decree,  but  must  raise  a  new  action  of  eessioJ^ 

The  decree  of  eessio  honorum  does  not  prevent  any  new 
estate  acquired  by  the  debtor  from  being  affected  by  his  credi- 
tors, though  he  will  be  allowed  to  retain  as  much  as  is  necessary 
for  his  maintenance.'  It  applies,  as  has  been  said,  only  to  civil 
debts,  and  will  be  refused  in  cases  where  it  appears  that  debts 
have  been  contracted  by  fraud,  breach  of  trust,  or  other  mal- 
practices. In  such  cases,  the  interlocutor  refuses  the  benefit  hoc 
statUy  leaving  the  debtor  to  apply  again,  when,  in  consideration 
of  the  period  of  imprisonment  suffered,  the  Court  may  be  dis* 
posed  to  grant  the  ceasio^  The  same  takes  place  when  it 
appears  that  the  debtor  is  concealing  funds,  and  in  this  case  the 
length  of  imprisonment  suffered  is  of  no  relevancy  in  an  appli- 
cation for  release.^ 

The  decree  of  cessio  is  often  given  on  condition  of  the  pur- 
suer assigning  over  a  proportion  of  half-pay,  or  salary,  not 
attachable  by  the  ordinary  diligence  of  the  law.* 

If  such  conditions  be  not  fulfilled,  as  well  as  in  the  case 
where  the  effect  of  the  decree  of  cessio  becomes  superseded  by 
the  debtor  becoming  possessed  of  property,  it  is  not  safe  to  pro- 
ceed upon  the  old  diligence.  ^  In  such  cases,'  says  Professor  Bell, 
*  the  creditors  do  not  seem  to  be  entitled  to  proceed  forthwith 
upon  their  former  diligences  to  incarcerate  the  debtor.   It  would 

^  VeUch  V.  CampbeU  and  Co.,  28  Nov.  1821, 1  8. 165,  No.  208. 
«  Erak.  Inst.  IV.  8,  26.  •  Erak.  Inst.  IV.  8,  27. 

^  See  cases  in  Shaw's  Digert  under  Cessio. 
*  TeaUs,  Feb.  16, 1887, 16  S.  671. 

'  For  cases  referring  to  soch  oonditions,  see  note  in  MaoAllan's  Erakine, 
IV.  8,  26,  p.  1070, 
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rath^  appear,  that  the  regular  proceeding  is  to  apjdy  to  the 
Court  of  Session,  showing  canse  for  issuing  a  new  caption,  not- 
withstanding the  cessio^^  When  a  debtor  had  been  fonnd  en- 
titled to  decree  of  cessioy  on  delivering  receipts  for  his  salary  to 
a  trustee  named  for  his  creditors,  quarterly,  one  half  of  which 
salary  the  trustee  was  to  retain,  and  the  debtor  having  refused 
to  deliver  over  the  receipts^  and  having  drawn  and  retained  the 
whole  salary,  whereupon  one  of  his  creditors  reincarcerated  him 
upon  the  diligence  which  had  been  obtained  before  the  eemio, — 
Lord  Mackenzie,  in  the  Bill  Chamber,  on  advising  the  bill  and 
answers,  Uberated  the  suspender  without  caution  or  consignation.' 
The  case  did  not  go  further.  Where  the  interlocutcnr,  granting 
the  benefit  of  etsdoy  ordains  the  debtor  to  grant  a  disposition 
omnium  bonormriy  the  granting  of  such  disposition  is  an  essential 
condition  of  his  liberation;  and  if  he  has  obtained  liberation 
without  granting  it,  and  again  been  incarcerated,  he  cannot 
plead  tiie  decree  of  ceado  in  a  subsequent  suspension  and  libera- 
tion,* 

.  Strict  attention  must  be  paid  to  the  procedure  laid  down  in 
the  statute  (6  and  7  Will.  lY.,  c.  56).  Where  the  competency 
of  a  reclaiming  note  against  the  judgment  of  the  Sheriff  of 
Midlothian,  refusing  the  benefit  of  ceBsioy  was  objected  to,  on 
the  ground  that  the  delivery  of  a  copy  of  it  to  the  respondent  or 
his  agent  was  not  attested  by  the  execution  of  a  macer,  mes- 
sengcr-at-arms,  or  sheriff-officer,  and  one  witness,  as  required 
by  the  13tii  section  of  tiie  Act,  the  Court  held  the  reclaiming 
note  to  be  incompetent.^ 

5  2.  The  Act  of  Grace. 

^  Anciendy,  there  was  no  legal  provision  for  tiie  maintenance 
of  those  imprisoned  for  debt ;  and  as  they  could  not  be  allowed 
to  starve,  it  frequentiy  happened  that  royal  boroughs,  who  had 
received  them  into  their  prisons,  were  burdened  with  the  expense 
of  their  maintenance.  It  was  therefore  provided  by  1696,  c  32, 
usually  called  the  Act  of  Grracej  that  when  any  prisoner  for  a 

1  n.  BeU  696. 

*  Findlay  v.  Middlemass,  19  Oct.  1838,  N.  R. ;  Darling,  p.  268. 
»  Taylor  v.  Macdonald,  21  Jan.  1854,  XVI.  D.  878,  No.  94. 

*  Holt  V.  RUchie,  29  May  1857,  No.  178. 
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civil  debt  ahall  make  oath  before  the  magistrate  of  the  jurisdic- 
tion that  he  has  not  wherewith  to  maintain  himself,  the  magis- 
trate may  require  the  creditor,  upon  whose  diligence  he  is 
imprisoned,  to  provide  and  give  security  for  an  alimony  to  him, 
at  a  rate  not  under  threepence  a  day ;  and  if  the  creditor  refuse 
or  delay,  for  ten  days  after,  to  ^diibit  the  alimony  ascertained, 
it  shall  be  lawful  for  the  magistrate  to  set  the  prisoner  at  liberty.'  ^ 

And  Mt  shall  not  be  lawful  for  the  gaoler  or  keeper  of  any 
prison,  to  which  a  prisoner  shall  be  brought  to  be  confined  for 
a  civil  debt,  to  receive  such  prisoner  into  his  custody,  or  confine 
him  in  such  prison,  unless  the  sum  of  ten  shillings  sterling  shall 
be  deposited  in  his  hands  by  the  creditor,  incarcerator,  or  other 
person,  for  behoof  of  such  creditor,  as  a  means  of,  and  security 
for,  the  aliment  of  such  prisoner  in  the  manner  herein  directed." 
And  ^  every  prisoner  who  shall  claim  the  benefit  of  the  said 
recited  Act,  shall  be  bound,  when  desired,  to  execute  a  disposi- 
tion omnium  banorum  in  favour  of  the  creditor  at  whose  instance 
be  is  incarcerated,  for  behoof  of  all  Us  creditors,  the  expense  of 
such  disposition  being  always  defrayed  by  the  creditor  demanding 
the  same ;  and  any  such  prisoner  refusing  to  grant  such  disposi- 
tion, after  being  duly  required  in  writing  so  to  do,  shall  not  be 
entitled  to  aliment  during  the  time  he  shall  persist  in  such 
refusal.'^  The  debt  and  diligence  upon  which  the  debtor  was 
imprisoned,  are  not  discharged  by  the  magistrate's  setting  him 
free  upon  this  statute.  But  if  the  diligence  be  used  oppressively, 
the  debtor  will  have  relief  by  suspension.^ 

In  a  case,  however,  where  an  incarcerating  creditor,  without 
lieglect  on  his  part,  but  in  consequence  of  an  error  in  the  date 
of  the  intimation  and  requisition  served  upon  him,  had  uninten- 
tionally permitted  the  aliment  of  his  debtor  to  be  exhausted,  and 
the  latter  had  thereby  obtained  his  liberation  from  prison  under 
the  Act  of  Grace,  it  was  hdd  that  the  creditor  was  not  debarred 
from  incarcerating  him  upon  the  same  diligence  within  a  few 
days  afterwards.^  And  when  a  debtor,  who  had  been  incarce- 
rated at  the  instance  of  two  parties,  obtained  under  the  Act  of 
Grace  a  warrant  of  liberation,  so  far  as  detained  at  the  instance 
of  one  of  them,  and  on  this  was  allowed  to  leave  the  prison,  and 

1  Erakine  Inst.  IV.  8,  28.      «  6  Geo.  IV.,  c.  62,  §  1.      »  Ihid.  §  7. 
^  Exsk.  sypra;  see  abo  Inglif  y.  Taylor,  10  July  1838, 11  S.  955. 
»  Pender  v.  M" Arthur,  28  Jan.  1846,  VIII.  D.  408. 
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the  governor  of  the  jail^  who  was  at  the  time  in  ignorance  of  the 
Uberation,  caused  him  to  be  brought  back,  it  was  held  that  as 
the  warrant  of  imprisonment,  at  the  instance  of  the  other  partj, 
remained  in  force,  the  jailer  was  not  only  entitled,  but  bound 
(Lord  Medwyn),  to  reincarcerate  him  without  a  new  warrant.^ 
In  a  late  case,  an  incarcerated  debtor  obtained  an  order  for 
aliment  against  the  creditor-incarcerator  at  the  rate  of  Is.  6d. 
per  day;  and  a  sum  was  consigned  with  the  governor  of  the  jail 
for  that  purpose.  Thereafter  he  obtained  a  certificate  of  no 
aliment,  qualified  by  the  statement  that  there  was  still  6d.  of 
the  consigned  sum  in  the  hands  of  the  governor,  and  upon  that 
the  Sheriff  granted  warrant  of  liberation,  and  he  was  set  free ; 
but  immediately  on  coming  without  the  precincts  of  the  prison, 
was  apprehended  and  recommitted  to  prison  on  the  same  dili- 
gence, and  for  the  same  debt.  There  had  been  no  intimation 
of  the  proceedings  for  liberation  to  the  incarcerating  creditor. 
In  a  suspension  and  liberation,  it  was  held  that  the  liberation 
had  been  premature  and  irregular,  and  that  the  incarceration 
was  legal.^ 

^  The  statute  is  expressly  limited  to  the  case  of  prisoners  for 
civil  debts,  and  therefore  no  person  imprisoned,  either  for  not 
performing  a  fact  which  was  in  his  power,  or  for  the  not-pay- 
ment  of  a  fine,  or  of  a  sum  awarded  against  him  in  name  of 
damages,  upon  a  delict  or  penal  law,  can  claim  the  benefit  of  it.'' 

In  a  case,  however,  where  magistrates  of  a  burgh  found  that 
a  person  imprisoned  for  not  delivering  up  a  title-deed,  was 
entided  to  aliment  under  the  Act  of  Grace  from  the  incarcerating 
creditor ;  and  the  aliment  not  having  been  lodged,  they  granted 
warrant  liberating  the  prisoner;  they  were  not  held  liable  in 
damages,  their  judgment  on  the  law  as  to  the  prisoner's  right 
having  been  bona  fide  given.* 

Where  a  party  was  imprisoned  for  not  paying  a  fine  imposed 
for  fishing  in  close  time,  and  expenses,  which  were,  under  the 
Act  9  Geo.  IV.,  c.  39,  adjudged  to  be  paid  to  the  informer,  at 
whose  instance  the  prosecution  originated,  it  was  held  that  he 

1  CampbeU  v.  MiUar,  15  Nov.  1850,  XIH.  D.  78. 
*  WhUe  V.  Robertson,  24  Nov.  1858,  XXI.  D.  28,  No.  8. 
'  Eieik.  IV.  8,  28,  and  references  there  cited. 

«  Smith  y.  Nichobon,  27  May  1853,  XV.  D.  697.    (On  thia  point,  how- 
ever, compare  Act  6  Geo.  IV.,  62. 
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was  entitled  to  the  benefit  of  the  Act  of  Grace,  and  that  the  in- 
former prosecutor  was  liable  in  the  aliment.^ 

The  Crown  is  bound,  under  the  Act  of  Grace,  to  aliment  a 
prisoner  imprisoned  for  non-payment  of  taxes.  The  double 
duty  imposed  for  killing  game  without  a  license,  under  52  Geo. 
m.,  c.  93  (Schedule  and  rule  12),  and  6  and  7  WiU.  IV., 
c.  65,  §  8,  is  not  of  the  nature  of  a  penalty,  but  is  a  civil 
debt;  and  if  imprisonment  therefore  be  enforced  at  the  in- 
stance of  the  Crown,  aliment  must  be  paid  under  the  Act  of 
Grace.* 

It  is  clear  from  the  above  cases,  that  the  definition  by  Erskine, 
above  quoted,  of  civil  debts,  must  now  be  taken  with  some 
modification.  The  line  drawn  by  him  lies  in  accordance  with 
the  distinction  taken  in  the  case  of  M^Lesly  (M.  11810),  be- 
tween debts  arising  ex  contractu  and  those  arising  ex  delicto. 
But  it  is  clear  from  the  above  cases,  as  well  as  from  other  con- 
siderations alluded  to  by  Professor  Bell,^  that  the  line  must  be 
differently  drawn.  The  object  of  the  Act  of  Grace,  it  must  be 
remembered,  had  nothing  to  do  with  any  favour  to  the  debtor, 
but  was  merely  enacted  to  relieve  the  royal  burghs  of  the  bur- 
den of  maintenance.  It  was  always  assumed  that  he  could  not 
be  allowed  to  starve,  except  in  the  case  of  imprisonment  for  a 
fact  within  his  power,  in  which  case  the  Act  seems  to  have  been 
interpreted  as  exonerating  the  magistrates  from  the  duty  of  sup- 
porting him,  without  throwing  it  upon  the  creditor ;  and  the 
word  *  civil,'  in  the  statute,  is  clearly  opposed  to  ^  criminal,' 
implying  the  distinction  between  private  and  public  wrong,  not 
between  debt  and  delict. 

The  Prisons  Act  (1839),^  which  relieves  the  magistrates  of 
burghs  from  all  liabilities  relative  to  the  aliment,  discipline,  and 
escape  of  prisoners,^  provides  at  the  same  time,  ^  that  the  law 
relative  to  the  providing  of  aliment  to  civil  prisoners  shall  not 
be  altered  or  affected  by  anything  contained  in  this  Act.'  *  In 
the  interpretation  clause  of  this  Act,^  ^  civil  prisoner '  is  inter- 

1  Robertson  v.  ColUns  and  others,  16  Feb.  1887,  No.  156,  XV.  S.  and  D. 
672. 

*  Crown  V.  Magistrates  of  Inverness,  29  Jan.  1866,  No.  78,  XVIII. 
D.  866. 

'  See  Bell  ni  loco  on  this  subject,  vol.  II.,  p.  668-6. 

*  2  and  3  Vict,  c.  42.  »  §  18.  •  §  29.    •        '^  S  68. 
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preted  to  iuclude  ^all  persons  impiifiOBed  for  ciyil  debt^  or  ad  fae^ 
turn  prcBstandumy  or  generally  at  the  infltttaoo.  of  a  creditor  for  per- 
formance of  cirU  obligatioQ ;  ^^  crimiBal  prisons  "  shall  indude 
all  other  descriptions  of  priflonen.'  The  distinction  thns  recog- 
nised in  this  statute  between  the  cades  whiere  the  magistrates  are 
or  are  not  bound  to  alument  a  priaoner,  is  that  between  ^civil* 
and  ^  criminal.'  It  would  not,  indeed,  be  fair  to  use  this  statute 
as  an  argument  in  the  question  as  to  whether  or  not  a  prisoner  had 
a  right  to  the  benefit  of  the  Act  of  Grace ;  but  this  at  least  may 
be  said,  that  any  other  distinction  would  now  create  a  curious 
anomaly. 

The  cases  above  ^y^  are  directly  in  point,  with  regard  to 
the  question,  whether  or  not  a  prisoner  can  chiim  the  benefit  of 
the  Act  of  Gbraoe,  in  respect  of  beioig  in  prison  on  a  civil  debt. 
The  principle  of  the  cases  seems  to  be,  that  if  he  is  k^t  in  prison 
at  the  instance  of  any  one  other  than  the  public  prosecutor,  in 
kU  capofiUy  of  public  prosecutor ^  upon  that  person  wiU  f  aU  the. 
obligation  of  maint^aance.  There  may  be  sometimes  questions 
not  unattended  with  difficulty,  as  indeed  cases  arise  where  the 
jurisdiction  of  the  Justiciary  Court  and  Court  of  Session  them^ 
selves  are  not  easy  to  define.  Such  cases  always  arise  by  delicts, 
which  are  created  by  statute^  and  where  it  is  not  made  very 
clear  whether  the  penalty  is  a  civil  penalty  or  the  punishment  of 
a  crime,  and  whether  it  is  to  be  pursued  at  the  instance  of  the 
public  prosecutor  only,  or  of  any  one  else.^ 

§  3.  The  Protection  or  Liberation  under  the  Bankruptcy  Act. 

This  protection  or  liberation  is  provided  for  in  §§  dd  17  of 
the  Bankrupt  Act,  19  and  20  Vict.,  c.  79. 

The  Lord  Ordinary  or  Sheriff,  when  awarding  sequestration, 

'  The  following  are  oases  pertinent  to  bucH  conflict  of  jurisdictionB : — 
CampheU  v.  Young,  24  Feb.  1836,  XIII.  S.  636 ;  McDonald  y.  Gray,  17 
Feb.  1844,  II.  Brown  107 ;  Blackwood  y.  Finme,  1  June  1844,  II.  Brown 
207 ;  SomerviUe  v.  Hemmaru,  1  June  1844,  IL  Blown  221 ;  RusseU  y. 
Colquhoun,  24  Noy.  1846,  II.  Brown  672 ;  Scott,  20  May  1847,  YI.  Bell 
84 ;  CampbeU  y.  Stratheam,  22  Noy.  1847,  Arkley ,  p.  387 ;  Phillips  y.  Steely 
12  Jan.  1847,  IX.  D.  318 ;  Addison  y.  Stevenson,  High  Court,  22  July  1848, 
Arkley,  p.  606 ;  Park  and  others  y.  Earl  qf  Stair,  High  Court,  12  Jan. 
1862,  Shaw  632 ;  Duncan  y.  Ramsay,  16  April  1863,  I.  Irvine  209 ; 
Mackay  y.  Ross,  23  Sept.  1803,  L  Irme  288 ;  Stevenson  y.  Sc9itf  8  Sept. 
1864, 1.  Irr.  603. 
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may  grant  to  the  debtor,  or  partners  of  the  company  against 
whom  or  which  it  is  awarded,  a  warrant  of  protection  against 
arrest  or  imprisonment  for  civil  debt,  until  the  meeting  of  the 
creditors  for  the  election  of  tmstee,  or  he  may  refuse  to  grant 
snch  warrant  of  protection.  This  meeting  of  creditors  must  be 
fixed  by  the  same  deliverance,  not  earlier  than  six  or  later  than 
twelve  days  from  the  date  of  the  Gazette  notice  of  sequestration 
having  been  awarded.^  Every  such  warrant  of  protection  not 
advertised  in  the  London  and  Edinburgh  Gazettes  within  one 
week  thereafter  is  declared  ineffectual,  and  incapable  of  being 
pleaded  in  bar  of  diligence. 

Notwithstanding  that  the  Lord  Ordinary  or  Sheriff  may 
have  refused  to  grant  interim  warrant  of  protection,  as  afore- 
said, it  shall  be  competent  to  the  creditors,  on  the  occasion  of 
the  meeting,  to  elect  a  trustee,  or  at  the  meeting  after  the  exami- 
nation of  the  bankrupt,  or  at  any  subsequent  meeting,  to  resolve 
that  personal  protection  ought  to  be  granted  to  the  bankrupt  for 
such  time  as  they  may  think  fit,  and  the  trustee  shall  thereupon 
apply  to  the  Sheriff,  who  shall  grant  the  protection. 

The  Lord  Ordinary  or  Sheriff  may  also,  after  proper  inti- 
mation, and  the  hearing  of  objections,  grant  warrant  to  liberate 
the  debtor  from  jail ;  and  it  is  enacted,  that  the  warrant  grant- 
ing protection  or  liberation,  or  a  copy  thereof,  certified  by  one 
of  the  Bill  Chamber  clerks,  if  it  is  granted  by  the  Lord  Ordi- 
nary, or  by  the  Sheriff-clerk,  if  it  is  granted  by  the  Sheriff, 
shall  protect  or  liberate  the  debtor  from  arrest  or  imprisonment 
in  Great  Britain  and  Ireland,  and  her  Majesty's  other  dominions, 
for  civil  debt  contracted  previous  to  the  date  of  the  sequestra- 
tion ;  but  such  warrant  of  protection  or  liberation  shall  not  be 
of  any  effect  against  the  execution  of  a  warrant  of  apprehension 
or  imprisonment  in  meditatione  fugcBy  or  ad  factum  prcBStandumy 
or  for  any  criminal  act.  In  any  case,  the  Lord  Ordinary  or  the 
Sheriff  may  annex  such  conditions  of  caution  or  otherwise  to 
such  warrant  as  he  may  judge  proper.* 

Professor  Bell  is  of  opinion,  that  it  is  not  competent  for  the 
debtor,  after  having  obtained  his  liberation  or  personal  protect 
tion,  to  take  advantage  of  it,  by  going  into  the  sanctuary.' 

At  the  meeting  for  the  election  of  a  trustee,  or  at  the  meet- 
ing held  after  the  examination  of  the  bankrupt,  or  at  any 
M  67.  >  §  46.  »  BeU'B  Com.,  X340,  p.  14U 
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meeting  called  for  the  purpose,  the  majority  in  number  and 
value  of  the  creditors  present  may  resolve,  that  the  personal 
protection  of  the  bankrupt  ought  to  be  renewed  for  such  time 
as  they  may  think  fit ;  and  in  such  case  the  trustee  shall  apply 
to  the  Sheriff,  who  shall  renew  the  protection,  and  the  deliver- 
ance by  him  renewing  the  same,  or  an  extract  thereof,  signed  by 
the  Sheriff-clerk,  shall  have  the  same  effect  as  the  original  war- 
rant of  protection  (§  77).^ 

§  4.  Protection  operating  by  ordinary  course  of  LatOy  without 

Special  Warrant, 

There  are  other  protections  against  imprisonment,  in  respect 
of  the  person,  time,  place,  against  whom,  or  at  which  diligence 
is  sought  to  be  carried  into  effect. 

A  married  woman,  living  in  family  with  her  husband,  and 
not  carrying  on  a  separate  business,  can  unquestionably  not  be 
imprisoned  for  a  civil  debt,  whether  contracted  before  or  after  her 
marriage,  however  constituted,  and  although  her  husband  has 
granted  his  consent  to  the  obligation.  Neither  can  she  be  im- 
prisoned for  damages  found  due  by  her,  nor  even  for  fines  im- 
posed on  her.  Where  there  is  a  legal,  or  even  voluntary  separa- 
tion of  the  husband  and  wife,  and  the  husband  has  settled  a  yearly 
sum  for  the  wife's  separate  maintenance,  her  personal  obligations, 
during  their  separation,  are  effectual  against  her ;  yet  not  so  as 
diligence  may  proceed  on  such  obligation  against  her  person ; 
since  no  wife  can  be  subjected  to  personal  diligence  given  upon  a 
civil  cause,  even  after  either  legal  or  voluntary  separation,  till 
the  marriage  itself  be  dissolved  by  divorce.'  It  has  been  found 
in  one  case,'  that  where  the  husband  had  left  Scotland  in  bank- 
rupt circumstances,  and  the  wife  had  entered  into  trade  to  main- 
tain herself  and  her  children,  she  was  liable  to  personal  diligence 
for  debts  contracted  after  his  departure ;  but  the  soundness  of 
this  decision  has  been  called  in  question.^  And  it  has  been 
doubted  ^  whether  a  wife  can  be  deprived  of  her  conjugal  char- 
acter in  this  respect,  by  anything  short  of  her  husband's  exile  or 

1  For  forms  of  petitioDS,  see  Appeodiz  to  Alexander's  Digest  of  the 
Bankrupt  Act. 

«  Erak.  Inst.  I.  6,  26.  »  Chumside,  11  July  1789,  M.  6082. 

«  Bxodie*8  Stair,  p.  34. 
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transportation  as  a  criminal,  wliicli  may  be  considered  as  his 
civil  death,  or  such  desertion  as  forms,  by  the  law  of  Scotland, 
a  legal  ground  of  divorce.'^ 

Pupils — ^that  is,  boys  under  fourteen,  and  girls  under  twelve 
— are  not  liable  to  '  caption  or  warding  for  any  debt  or  civil 
cause,'  both  at  common  law  and  by  statute.^  And  lunatics, 
idiots,  and  all  who,  through  birth  or  accident,  are  incapable  of 
acting  for  themselves,  are  in  a  similar  situation.' 

Peers,  whether  Scotch,  English,  or  Irish,  are  protected  from 
imprisonment  for  civil  debts ;  and  this  privilege  is  extended  to 
the  widows  of  peers.^  Members  of  the  House  of  Commons  are 
protected  while  Parliament  is  sitting,  and  for  forty  days  both 
after  every  prorogation,  and  before  the  next  appointed  meeting. 
The  ancient  exemption  not  only  of  the  persons,  but  of  the  do- 
mestics, lands,  and  goods  of  members  of  Parliament  from  arrest, 
was  repealed  by  an  Act  passed  in  1770.^ 

Soldiers,  Marines,  and  Sailors. — ^By  the  Mutiny  Acts, 
it  is  always  provided  that  no  marine,  or  soldier,  or  person  serving 
on  the  permanent  staff  of  the  disembodied  militia  other  than  as 
a  commissioned  ofiScer,  shall  be  liable  to  be  summoned,  or  to  be 
taken  out  of  her  Majesty's  service,  by  any  writ,  summons,  war- 
rant, order,  judgment,  execution,  or  any  process  issued  by  the 
authority  of  any  Court,  for  any  original  debt  which,  exclusive 
of  costs,  does  not  amount  to  L.30,  or  for  not  supporting  or 
maintaining,  or  for  deserting  any  wife  or  children,  legitimate  or 
illegitimate,  or  other  relation,  or  for  breach  of  any  contract, 
covenant,  or  other  agreement,  or  for  having  left  or  deserted  his 
employer  or  master,  or  his  contract,  work,  or  labour,  with  the 
exception  of  apprentices  duly  bound  for  four  years,  and  under 
twenty-one  years  of  age,  and  whose  whole  indenture  has  been 
presented  three  months  after  the  commencement  of  the  appren- 
ticeship, and  before  the  period  of  enlistment,  to  a  justice  of 
peace  of  the  county  where  the  parties  reside,  and  a  certificate 
endorsed  thereon,  as  provided  in  the  statute ;  and  all  summonses, 
warrants,   commitments,   indictments,  convictions,  judgments, 

1  II.  BeU  167.        «  1696,  c.  41.         »  DarUng  in  loco,  H.  BeU  668. 
«  McDonald,  29  July  1756,  M.  10031.  «  II.  BeU  669. 
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and  sentences,  on  aoconnt  of  any  of  the  matters  for  which  it  is 
therein  declared  that  a  soldier,  or  other  person,  as  aforesaid,  is 
not  liable  to  be  taken  out  of  her  Majesty's  service,  shall  be 
utterly  illegal,  and  null  and  void,  to  all  intents  and  purposes. 
It  is,  however,  provided,  that  any  plaintiff  may,  upon  giving 
notice  in  writing  of  the  cause  of  action  to  a  marine  or  soldier, 
or  left  at  his  last  quarters,  proceed  in  any  action  or  suit  to  judg- 
ment, and  have  execution  other  than  against  the  body. 

When  the  original  debt  is  above  L.30,  exclusive  of  costs,  it 
must  be  ^proved  by  affidavit  of  the  plaintiff,  or  of  some  one  on 
his  behalf,  to  amount'  to  that  value  at  the  least.  Such  affidavit 
must  be  sworn  before  some  judge  of  the  court  out  of  which  pro- 
cess or  execution  shaU  issue,  or  before  a  person  authorized  to  take 
affidavits  in  such  court,  of  which  affidavit,  when  duly  £led,  a 
memorandum  shall  be  endorsed  upon  the  back  of  such  process, 
stating  the  facts  sworn  to,  and  the  day  of  filing  such  affidavit. 

By  the  same  Acts,  all  persons,  civil  or  military,  who  may  be 
required  to  give  evidence  before  a  court-martial,  and  summoned 
by  the  judge-advocate  or  person  officiating  as  such,  in  the 
case  of  general  court&<martial,  and  in  the  case  of  all  other 
courts-martial,  by  the  president  of  the  court,  and  who  shall 
attend  as  witnesses,  are  privOeged  from  arrest  during  their 
necessary  attendance  on  such  courts,  and  in  going  to  and 
returning  from  the  same,  and  ^  shall,  if  unduly  arrested,  be  dis- 
charged by  the  court  out  of  which  the  writ  of  process  issued, 
by  which  such  witness  was  arrested^'  or  if  such  court  be  not 
sitting,  then  by  any  judge  of  the  Court  of  Session. 

A  similar  protection  is  provided  for  sailors  under  the  Act 
82  Geo.  ni.,  c.  33,  §  22,  for  debts  under  L.20. 

SuND ATS  AND  HouDAYB. — ^No  caption  OT  Other  civil  warrant 
(except  warrants  de  mediiatione  fugcs)  can  be  put  in  force  on  a 
Sunday,  nor  on  general  fast  days  appointed  by  Government 
It  is  generally  agreed  that  such  warrants  may  be  executed  on 
days  appointed  for  parochial  f asts.^  But  days  appointed  for  a 
general  fast  by  the  Church,  appear,  on  the  authority  of  Stair, 
to  hold  the  same  position  in  this  respect  with  days  so  appointed 
by  the  State; '  and  it  would,  at  all  events,  be  unsafe  to  put  in 
force  such  a  diligence  as  imprisonment  on  such  days« 

1  n.  Bdl,  669.  «  IV.  Stair,  47,  27. 
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Plages — ^Coubts  of  Justice. — ^It  has  long  been  settled 
in  practice  that  personal  diligence  cannot  be  enforced  within 
the  walls  of  a  court  of  jastice.  A  macn's  dwelling-house  is  a 
sanotnaiy  to  him  against  an  act  of  warding  and  a  process  cap- 
tion, such  an  act  not  containing  any  warrant  to  break  open 
doors.  Bat  if  the  officer  be  admitted  to  the  house,  he  may 
apprehend  the  debtor,  and  take  him  out  of  it. 

Sangtcabt. — ^There  have  been  two  kinds  of  sanctuaries, — 
one  arising  from  religious  considerations,  and  another  from  respect 
for  the  royal  person.  The  Reformation  abolished  all  religious 
sanctuaries  in  Scotland.  It  has  been  maintained  that  the  Castle 
of  Edinburgh  was  «  sanctuary  for  debtors,  but  without  success.^ 
Holyrood  House  and  its  precints  k  the  only  place  in  Scotland 
privileged  against  the  execution  of  personal  diligence.  The 
boundaries  are  traced,  in  part,  on  Kirkwood's  map  of  Scotland. 
No  one  is  protected  for  more  than  twenty-four  hours,  unless  his 
name  and  lodgings  be  entered  in  the  clerk's  books,  of  which 
entiy  he  obtains  a  c^iific&te.  This  certificate  bears,  that  ^the 
protection  is  to  hare  no  force  in  case  of  the  debtor^s  returning 
to  the  sanctuary  after  having  left  it  for  fourteen  days.'  After 
the  lapse  of  the  twenly-four  hours,  the  debtor  cannot  be  arrested 
within  the  sanctuary  without  concurrence  of  the  bailie  of  the 
Abbey.' '  Though  the  debtor  have  never  been  booked,  retiring 
to  the  Abbey  may  create  a  bankruptcy.' 

The  bailie  of  the  Abbey  has  been  found  entitled  to  grant 
warrant  to  search  for  money  about  a  debtor  who  had  taken 
refuge  there,  but  had  not  been  entered  in  the  books.  {Hamilton 
T.  Hdliburtonj  12  Jan.  1741,  M.  8.)  The  sanctuary  does  not 
protect  criminals,  among  whom  are  to  be  reckoned  fraudulent 
bankrupts,  nor  debtors  against  whom  a  warrant  de  medUatione 
fugcB  has  been  granted.  In  all  cases,  the  concurrence  of  the 
bailie  of  the  Abbey  should  be  obtained  for  the  apprehension  of 
a  party  within  the  eanotuary,  and  in  the  case  of  afugcB  warrant 
the  debtor  must  be  imprisoned  in  the  Abbey  jail,  and  not  else- 
where. The  sanctuary  does  not  protect  debtors  to  the  king, 
nor  those  who  have  been  charged  ad  factum  prcestandum. 

^  Belches,  4  July  1751,  M.  8890. 

>  Grant  v.  DonaldMm,  15  Jan  1779,  M.  8890. 

s  Dickmm,  8  Dec.  1751,  M.  4. 
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Fraudulent  devices  for  enticing  a  debtor  out  of  the  sanctuary^ 
or  keeping  him  out  after  twelve  o'clock  on  Sunday  night,  and 
then  apprehending  him,  have  sometimes  been  resorted  to ;  but 
when  brought  under  the  notice  of  the  court,  the  debtor  has  been 
liberated  and  the  officer  punished.  The  bailie  has  a  prison,  in 
which  he  is  entitled  to  confine  all  debtors  who  have  contracted 
debt  within  the  sapctuaiy.^ 

Temfobabt  Pbotection. — Wherever  the  presence  of  a 
debtor  under  caption,  who  has  retired  to  the  sanctuaiy,  is  re- 
quired in  a  court  of  law,  the  Court  of  Session  will  grant  a 
warrant  for  bringing  him  out  to  attend  the  court,  or  a  personal 
protection  as  his  guard.  But  whether  a  protection  be  granted 
or  not,  the  warrant  is  of  itself  sufficient  to  prevent  the  execution 
of  diligence.  Protections  are  also  granted  to  persons  against 
whom  diligence  is  in  course  of  proceeding,  though  not  in  the 
sanctuaiy,  for  the  purpose  of  enabling  them  to  appear  in  a 
court  of  law.  It  is  only  the  supreme  courts,  such  as  the 
Session,  Justiciary,  and  Exchequer,  which  have  power  to  grant 
protections.  Under  the  Bankrupt  Act,  however,  the  Sheriff 
may  grant  warrant  to  bring  the  bankrupt  from  the  sanctuary 
for  his  examination,  which  warrant  will  protect  him  while  under 
examination,  and  on  the  way  to  and  from  it.' 

Debts  not  exgeeding  L.8,  6s.  8d.— By  the  Act  5  and  6 
WiU.  IV.,  c.  70,  imprisonment  for  debts  which  do  not  exceed 
L.8,  6s.  8d.  is  incompetent,  under  the  following  exceptions: 
1.  Obligations  to  perform  facts,  whatever  be  the  value;  2. 
Taxes,  or  penalties  due  to  the  revenue ;  3.  Fines,  or  forfeitures 
at  the  instance  of  the  fiscal  and  others ;  4.  Poor-rates ;  5.  Local 
taxation;  6.  Sums  decerned  for  aliment.'  This  Act  is  not 
intended  to  apply  to  the  case  of  imprisonment  for  such  statutoiy 
penalties  as  those  mentioned  on  p.  250.^ 

By  the  Act  8  and  9  Vict.,  c.  41,  §  9,  it  is  enacted,  '  that  it 
shall  not  be  competent,  after  the  passing  of  this  Act,  to  im- 

1  II.  BeU,  672-4.  «  19  and  20  Vict.,  c.  79,  §  88. 

*  When  inlying  expenses  and  expenses  of  process  are  decerned  for  in  a 
case  of  filiation  and  aliment,  they  are  embraced  in  the  words  *  sums  decerned 
for  aliment.'    Cheyne  v.  M'Gungle,  19  July  1860,  XXII.  D.  1490. 

*  See  Lawson  y.  Jopp,  16  Feb.  1853,  15  D.  392,  No.  101. 
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prison  any  person  for  non-payment  of  the  conversion  for  statute 
labour.' 

SuPEBSEDEBE. — Creditors  sometimes  grant  voluntarilj  a 
surcease  of  personal  execution  in  behalf  of  their  debtor,  which 
is  commonly  called  a  supersedere;  and  the  creditor  who  signs, 
or  promises  to  sign  it,  if  he  use  personal  execution  within  the 
time  indulged  to  his  debtor,  is,  for  breach  of  his  faith,  liable  to 
him  in  damages.  If  such  surcease  be  agreed  to  at  a  general 
meeting  of  creditors,  all  the  creditors  present  and  not  objecting 
are  understood  to  agree  in  the  common  measure  then  concerted. 
But  creditors  are  at  liberty  to  use  all  execution  against  the 
debtor's  estate,  notwithstanding  the  voluntary  supersedere^  if  thd 
surcease  of  diligence  be  not  expressly  extended  to  his  estate  as 
weU  as  his  person.' 

Intinuxtian  to  consign  Aliment  under  the  Act  of  Grace  1696. 

I,  A.  2>.,  Messenger-at-Arms,  by  virtue  of  a  Deliverance, 
dated  the  day  of  Eighteen  hundred  and 

years,  by  the  Honourable  the  Magistrates  of  (r.,  upon  the  sup- 
plication of  A.  B.  [design  Attn],  present  prisoner  in  the  prison 
of  6r.,  do  hereby  intimate  the  said  supplication  oath  of  the  Sup- 
plicant and  said  Deliverance  to  you,  C.  D,  [design  Atm],  incar- 
cerating Creditor,  by  serving  you  with  the  foregoing  copy 
thereof,  that  you  may  not  pretend  ignorance  of  the  same,  and 
desire  and  require  you  to  provide  aliment  to  the  said  Supplicant 
at  the  rate  of  per  day,  so  far  as  not  already  done, 

within  days  from  the  date  of  this  my  intimation,  under 

certification  of  the  Supplicant  being  liberated  in  terms  of  said 
Deliverance.    This  I  do  upon  the  day  of 

Eighteen  hundred  and  years,  before  and  in  presence  of 

i>.  3f.,  residenter  in  E.^  witness  to  the  premises. 

1  Ersk.  IV.  3,  24. 
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CHAPTER    XVIII. 

CHABOS8  AB  FACTUM  PR^EeiTANDUH. 

The  desire  of  presenting  in  a  single  view  the  principal  steps  in 
the  ordinaiy  personal  diligence,  has  necessarily  somewhat  inter- 
fered with  a  systematic  arrangement  of  the  subject.  Having 
treated  in  the  former  chapters  of  the  charges  for  payment  of 
money,  and  the  warrants  which  authorize  them,  there  fall  now 
to  be  treated  of  the  charges  to  perform  certain  acts,  and  the 
warrants  by  which  they  are  authorized. 

§  1.  Letters  of  Homing  containing  a  cliarge  ad  factum  prasatandum. 

Charge  of  Homing  to  a  Superior, 

By  the  20  Geo.  U.,  c.  50,  §  12,  it  is  made  lawful  not  only 
to  heirs,  but  to  any  person  who  shall  purchase  lands  from  a 
proprietor  by  a  disposition  containing  procuratory  of  resignation, 
to  apply  for  letters  of  horning  for  charging  the  superior  to  grant 
new  infeftment  in  his  favour.^  Where  the  superior  had  only 
a  personal  title  to  the  superiority,  so  that  he  cannot  give  an 
effectual  entry  to  an  heir,  the  heir  may  charge  the  superior, 
agreeably  to  the  directions  of  1474,  c.  58,  to  obtain  himself 
infeft  in  the  superiority,^  so  that  he  may  enter  the  heir  nnder 
certification  that,  if  herfail,  he  shall  lose  the  tenant  for  his  life- 
time, {.€.,  lose  the  casualties  that  may  fall  to  him  through  the 
act  or  delinquency  of  his  vassal,  besides  making  up  the  damage 
that  may  be  sustained  by  him  through  that  failure. 

Under  the  Transference  of  Lands  Act,  which  came  into 
operation  on  the  30th  September  1847,  it  is  enacted,  that  where 
any  person  shall  be  infeft  in  lands  or  heritages  holden  of  a  sub- 
1  Erek.  n.  7,  7.  «  Erek.  III.  8,  80. 
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ject  superior  upon  a  disposition  or  other  convejance  granted  by 
the  person  last  entered  and  infeft^  or  granted  by  a  person 
whose  own  title  is  capable  of  being  made  public  by  charter  of 
confirmation  according  to  the  then  existing  law  and  practice, 
which  disposition  shall  contain  an  obligation  to  inf ef  t  a  mey  or 
amevelde  mey  or  npon  a  decree  of  special  service,  or  npon  a 
decree  of  adjudication^  or  of  sale  containing  a  warrant  of  infeft- 
ment  in  terms  of  this  Act,  it  shall  be  lawful  and  competent  for 
such  person,  upon  production  to  the  Lord  Ordinary  on  the  Bills, 
of  his  sasine  in  the  lands,  and  the  wavrants  thereof,  and  upon 
showing  the  terms  and  conditions  under  which  the  lands  are 
holden,  to  obtain  warrant  for  letters  of  homing  to  charge  the 
superior  to  grant  in  favour  of  such  party  a  charter  of  confirma- 
tion, in  the  same  way  and  form  as  is  provided  and  in  use  for 
compelling  entry  by  resignation.  The  charger  must  pay  or 
tender  at  the  same  time  the  duties  and  casualties  of  entry;  and 
the  superior  may  show  cause  why  he  ought  not  to  be  com- 
pelled to  obey  the  charge  in  a  note  of  suspension  in  common 
form/ 

§  2.  Charge  of  Homing  to  a  Superior  upon  a  Decree  of 

Adjudication. 

One  of  the  modes  of  making  a  decree  of  adjudication  first 
effectual  when  the  lands  are  held  of  a  subject  superior,  is  by 
executing  and  recording  a  general  charge  of  homing  against 
superiors.  The  adjudger  records  an  abbreviate  of  his  adjudica- 
tion, and  thereupon  expedes  letters  of  homing.  These  were 
formerly  executed  at  the  market-^nross  of  Edinburgh,  and  pier 
and  shore  of  Leith ;  now,  however,  under  the  provisions  of  the 
Act  13  and  14  Vict.,  c.  36,^  they  must  be  executed  at  the  office 
of  the  Keeper  of  the  Record  of  Edictal  Citations.  The  indur 
CUB  are.  as  in  other  cases,  fourteen  davs  if  the  party  be  within 
Scatl^id,  and  tweni^e  days  if  in'orkney  Hhetlaad,  or 
f  nrth  of  Scotland.' 

On  the  execution  of  charge  being  recorded  in  the  Register 
of  Abbreviates  of  Adjudication,  the  adjudication  is  made  first 

MO  and  11  Vict.,  c.  48,  §  6.  •  18  and  14  Tict.,  c.  86,  §  22. 

*  Ibid.,  §  21.    At  least  this  appears  to  be  the  strict  readuig»    At  all 
events,  twenty-ane  days  are  mfficienL 
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effectual.    Where  lands  were  held  burgage,  a  general  charge 
against  magistrates,  as  superiors,  has  been  held  competent.^ 

§  3.  Charge  on  Letters  of  Homing  on  Decree  of  Adherence. 

Before  raising  an  action  of  divorce,  on  the  ground  of  deser- 
tion, it  was  formerly  necessary  to  institute  an  action  of  adher- 
ence; and  on  decree  being  pronounced  in  that  action,  the  pur» 
suer  had  to  obtain  letters  of  homing  under  the  Signet  to 
enforce,  and  thereupon  to  the  defender  to  implement  the  decree. 
On  the  defender  disobeying  tins  charge,  the  Church  judicature 
is  directed  to  admonish  the  defender  to  adhere,  under  pain  of 
excommunication.  Should  the  defender  remain  in  his  or  her 
desertion  for  four  years,  an  action  of  divorce  on  the  ground  of 
desertion  might  then  be  raised. 

By  §  11,  however,  of  the  Conjugal  Bights  Act,  24  and  25 
Yiot.,  c.  86,  it  is  enacted,  that  ^  it  shall  not  be  necessary,  prior 
to  any  action  for  divorce,  to  institute  against  the  defender  any 
action  of  adherence,  nor  to  charge  the  defender  to  adhere  to 
the  pursuer,  nor  to  denounce  the  defender,  nor  to  apply  to  the 
Presbytery  of  the  bounds,  or  any  other  jurisdiction,  to  admonish 
the  defender  to  adhere.' 

§  4.  Charges  to  enter  Heir  and  confirm  Executor, 

Chasges  to  enteb  Heib. — ^When  a  debtor  dies  leaving  an 
heir,  who  neither  enters  heir  to  his  ancestor,  nor  subjects  himself 
to  a  passive  title,  the  ancestor's  creditor,  in  order  to  attach  his 
heritage,  requires  to  go  through  certain  legal  forms.  The  forms 
in  use  for  this  purpose,  previous  to  the  Transference  of  Lands 
Act,  10  and  11  Vict.,  c.  48,  were  called  general,  special,  and 
general  special  charges.  All  these  species  of  charge  were 
abolished  by  the  Transference  of  Lands  Act,  10  and  11  Vict., 
c.  48,  §  16,  which  provides,  <That  it  shall  no  longer  be  com- 
petent to  use  Letters  of  general  Charge  or  special  Charge  or 
general  special  Charge,  but  in  an  Action  of  Constitution  of  an 
Ancestoi^s  Debt  or  Obligation  against  his  unentered  Heir  the 
Citation  on  and  Execution  of  the  Summons  in  such  Action  shall 
be  held  to  imply  and  be  equivalent  to  a  general  Charge,  the 

1  Gordon^  18  Dec.  1788. 
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InducisB  of  which  shall  expire  with  the  Indaciae  of  such  Sum- 
mons, and  shall  infer  the  like  Certification  with  such  general 
Charge;  and  it  shall  thereafter  be  competent  to  adopt  under 
such  Summons  the  same  Procedure,  in  all  respects,  and  to  pro- 
nounce the  same  Decree,  which  would  have  been  competent  had 
such  Summons  been  preceded  by  Letters  of  general  Charge 
duly  executed  against  such  Heir  according  to  the  Law  and 
Practice  heretofore  in  use,  which  Decree  shall  be  a  valid  Decree 
of  Constitution ;  and  in  an  Action  of  Adjudication  against  such 
Heir  following  on  such  Decree  of  Constitution,  or  in  an  Ac^ 
tion  of  Adjudication  against  an  unentered  Heir  founded  on  his 
own  Debt  or  Obligation,  the  Citation  on  and  Execution  of  the 
Summons  of  Adjudication  shall  be  held  to  imply  and  be  equiva- 
lent to  a  special  Charge  or  general  special  Charge,  as  the  Cir- 
cumstances  may  require,  the  LiducisB  of  which  Charge  shall 
expire  with  the  InducisB  of  such  Summons,  and  shall  infer  the 
like  Certification  with  such  special  Charge  or  general  special 
Charge,  as  the  Case  may  be ;  and  it  shall  thereafter  be  compe- 
tent to  adopt  under  such  Summons  the  same  Procedure  in  all 
respects,  and  to  pronounce  the  same  Decree,  which  would  have 
been  competent  had  such  Summons  been  preceded  by  Letters  of 
special  Charge  or  general  special  Charge,  as  the  Case  may  be, 
duly  executed  agsunst  such  Heir  according  to  the  Law  and 
Practice  heretofore  in  use,  which  Decree  shall  be  a  valid  Decree 
of  Adjudication ;  and  in  an  Action  of  Constitution  and  Ad- 
judication combined  in  the  same  Summons  against  an  unen- 
tered Heir,  it  shall  be  competent  to  adopt  the  same  Procedure 
in  all  respects,  and  to  pronounce  the  same  Decree,  which  would 
have  been  competent  had  such  Summons  been  preceded  by 
Letters  of  general  Charge  duly  executed  against  such  Heir  ac- 
cording to  the  Law  and  Practice  heretofore  in  use ;  and  in  such 
combined  Action  of  Constitution  and  Adjudication  it  shall  be 
competent  to  pronounce  Decree  of  Constitution  and  Adjudica- 
tion in  one  and  the  same  Interlocutor,  and  to  extract  the  same  in 
one  and  the  same  Extract,  which  Decree  shall  be  a  valid  Decree 
of  Constitution  and  Adjudication  ;  any  thing  in  an  Act  of  the 
Parliament  of  Scotland  passed  in  the  Year  One  thousand  five 
hundred  and  forty,  and  in  another  Act  of  the  Parliament  of 
Scotland  passed  in  the  Year  One  thousand  six  hundred  and 
twenty-one^  or  in  any  other  Act  of  Parliament,  or  any  Law  or 
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Practice  to  the  contrary  notwithstanding,  the  said  Acts  being 
hereby  repealed  to  the  Extent  of  making  these  Enactments 
operative,  bat  no  further.' 

There  is  a  similar  provision  made  for  lands  held  burgage  by 
10  and  11  Vict.,  c.  49,  §  8. 

As,  by  the  statute  just  cited,  the  operation  and  legal  effect 
of  the  substituted  statutory  procedure  are  defined  by  a  reference 
to  the  operation  and  legal  effect  of  the  now  obsolete  procedure 
which  it  has  abolished,  it  becomes  necessary  to  give  such  an 
account  of  these  old  forms  as  will  elucidate  the  statutory  pro- 
vision. 

By  the  law  of  Scotland,  the  heir,  in  order  to  become  fully 
vested  in  the  heritable  estate  of  his  ancestor,  must  connect 
himself  with  it  by  certain  forms  of  law,  which  are  also  necessary 
where  he  has  incurred  no  passive  title  in  order  to  subject  him  in 
responsibility  for  his  ancestor's  debts.  The  ordinary  form  is 
by  service  to  him  as  heir.     Service  may  be  special  or  general. 

Special  service  is  the  form  employed  for  connecting  the  heir 
with  those  portions  of  the  estate  in  which  the  ancestor  died 
inf eft.  General  service  is  had  recourse  to  in  order  to  connect 
him  with  those  parts  of  the  estate  which  either  do  not  require 
infef tment,  or  which,  in  point  of  fact,  were  never  feudalized  in 
the  person  of  the  ancestor.  By  service,  the  heir  became  not 
dtily  entitled  to  the  estate,  but  liable  in  the  responsibility  of  the 
ancestor  both  in  person  and  estate.  But  he  might  refuse  to 
enter,  and  leave  the  ancestor's  creditors  without  any  means  of 
attaching  the  estate.  To  remedy  the  difficulty,  certain  forms 
of  proceeding  were  introduced  to  enable  the  creditors  to  compel 
the  heir  to  enter,  or,  in  case  of  his  refusal,  to  give  them  access 
to  the  hcBredUas  jacens  of  the  ancestor.  These  proceedings, 
founded  upon  two  statutes — 1540,  c.  106 ;  and  1621,  c  27 — 
and  amplified  and  explained  by  subsequent  usage,  were  as 
follows : — 

If  the  heir  remained  unentered,  the  ancestor's  creditor  oIh 
tained  by  bill  from  the  Court  of  Session,  letters  of  general 
charge,  which  passed  under  the  signet  of  the  Court,  and  au- 
thorized messengers^at-arms  to  charge  the  heir  to  enter  himself 
heir  to  his  ancestor  within  forty  days;  with  certification  that,  if  he 
fail,  the  charger  shall  have  the  same  remedies  against  him  as  if  he 
were  actually  entered  heir.    Consequently,  the  ^  citation  on,  and 
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executioii  of,  the  summons  of  constitation/  under  10  and  11 
Vict,  c.  48,  §  16,  will  infer  the  same  certification.    If  he  fail  to 
obey  the  charge,  an  action  of  constitution  may  be  called  against 
him.    If,  in  the  course  of  this  proceeding,  he  renounce,  then 
decree  eognitionis  eausd  tantum  is  taken,  and  the  creditor  may 
proceed  against  the  hasredUaa  jacens  of  the  ancestor.    If,  on  the 
other  hand,  he  do  not  renounce,  and  establishes  no  defence^ 
or  fails  to  appear,  decree  of  constitution  is  taken  against  him. 
The  result  of  the  general  charge  and  decree  of  constitution  is 
simply  to  fix  representation  upon  the  heir,  and  to  make  him 
personally  liable  in  the  debt.^    But  it  still  remained  to  connect 
the  heir  with  the  lands  and  heritage   of  his  ancestor,  as  a 
general  charge  is  not  commensurate  with  a  general  service.'    So 
to  connect  him  is  the  object  and  office  of  the  special  and  general 
special  charges.    If  the  ancestor  died  infeft  in  all  his  property^ 
then  letters  of  special  charge  passing  the  signet  were  obtained 
on  a  bill.    These  letters  narrated  the  previous  proceedings,  and 
charged  the  heir  to  enter  within  twenty  days  heir  in  special  to 
the  lands  (specifying  them)  in  which  his  ancestor  died  last 
vested  and  seized;   under  certification,  that  if  he  failed,  the 
creditor  should  have  the  same  remedies  against  him  as  if  he  had 
been  served  and  infeft  heir  in  special.    If  the  property  was  left 
wholly  unfeudalized,  letters  of  general  special  charge  were  ob- 
tained, which,  while  similar  in  general  tenor,  charged  the  heir 
to  enter  himself  within  twenty  days  heir  in  general  to  the  lands 
specified,  ^  whereon  infef tment  had  not  followed  in  favour  of  the 
ancestor ;'  under  certification,  that  the  creditor  should  have  such 
remedy  against  him  as  if  he  had  been  actually  entered  a^d  infeft 
heir  in  general.    Similar  certifications  will  accordingly  be  in- 
ferred by  the  citation  on,  and  execution  of,  the  sunmions  of  ad- 
judication mentioned  in  §  16  of  the  Act  10  and  11  Vict.,  c.  48. 
Where  the  succession  consisted  of  subjects,  both  feudalized  and 
unfeudalized  letters  of  special  and  general  special  charge  were 
used,  which  were  just  a  complex  writ,  embodying  the  two  dif- 
ferent charges  and  certificationa  already  explained.    On  the 
inducice  of  this  second  series  of  charges  the  creditor  might  im* 
mediately  proceed  to  adjudge.    When  the  heir  himself  was  the 
primaiy  debtor,  the  general  charge  and  decree  of  constitution 
were  evidently  unnecessary,  and  the  creditor  proceeded  at  once 
»  Erak.  II.  12, 18.  «  Monro,  10  July  1787,  IL  2173. 
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to  employ  letters  of  general  special,  or  special  and  general 
special  charge,  as  circumstances  might  render  expedient.^ 

Under  the  old  forms,  the  first  charge  was  always  on  forty 
days ;  the  succeeding  ones,  if  any,  might  be  on  twenty ;  but  as, 
by  the  10  and  11  Vict.,  c.  48,  §  16,  die  inducuB  of  the  charge 
are  made  to  expire  along  with  the  indttdce  of  the  summons, 
there  will,  in  the  case  of  every  charge,  be  fourteen  days  when 
the  heir  is  within  Scotland,  and  twenty-one  if  he  be  furth  of 
Scotland,  or  residing  in  Orkney  or  Shetland.' 

It  is  quite  unnecessaiy  to  give  any  forms  in  reference  to 
this  branch  of  the  subject,  as  the  service  and  execution  of  these 
charges  are  now  replaced  by  the  citation  on,  and  execution  of, 
summonses  of  adjudication,  which  have  already  been  suflSciently 
explained.  In  conformity  with  the  provisions  of  this  §  16  of 
the  statute,  it  is  usual  for  the  conclusions  of  the  summonses 
of  constitution  against  an  unentered  heir  to  run  thus :  '  There- 
fore the  Defender,  held  as  duly  charged  by  the  dtcttian  and  execun 
Han  to  follow  hereon,  to  enter  himself  heir  in  general  to  A.  B^ 
or  as  representing  him  in  one  or  other  of  the  passive  titles  known 
in  law.  Ought  and  Should  be  Decerned,'  etc.  It  has  been  very 
properly  observed,  in  a  notice  to  agents,  by  the  principal  Ex- 
tractor of  the  Court  of  Session,  published  in  the  daily  hand-roll, 
of  date  1st  May  1861,  that  a  minute  by  a  defender,  holding  a 
summons  of  constitution  as  served,  besides  not  being  that  which 
the  statute  declares  to  be  equivalent  to  a  general  charge,  is  not 
what  is  founded  on  in  the  conclusions  of  the  summons,  as  the 
warrant  for  holding  the  defender  as  duly  charged  to  enter  heir. 
So  that,  in  the  opinion  of  the  extractor,  the  substitution  of  such 
a  minute  for  the  citation  and  execution,  irrespective  of  what 
may  be  said  of  the  nullity  of  the  decree  following  on  it,  has  the 
effect  of  making  the  decree  not  eatractable. 

Chasges  to  confibm  Executobs. — ^Charges  to  confirm 
executors,  though  not  veiy  common  in  practice,  are  still  occa- 
sionally used.  Formerly,  when  a  debtor  died,  and  his  executor 
declined  to  confirm,  it  was  a  matter  of  di£Sculty  for  the  de- 
ceased's creditors,  whose  claims  were  illegal^  to  attach  his 
moveable  succession.  To  remove  this  grievance  was  enacted 
the  statute  1695,  c  41,  which  provided,  inter  alioy  ^  that  in 
1  Enk.  I.  2, 12-U.]  >  IS  and  14  Vict.,  c.  86,  §  8. 
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the  case  of  eveiy  depending  cause  or  claim  against  a  defunct^ 
the  time  of  his  decease,  it  shall  be  leison  to  the  pursuer  of 
the  said  cause  or  claim  to  charge  the  defunct's  nearest  of  kin 
to  confirm  executors  to  him,  within  twenty  days  of  the  charge 
given,  which  charge  so  execute  shall  be  a  passive  title  against 
the  person  so  charged,  as  if  he  were  a  vitious  intromitter,  unless 
he  renounce ;  and  then  the  charger  may  proceed  to  have  his 
debt  constitute,  and  the  hoereditCLS  jaeens  of  moveables  declared 
liable,  by  a  decreet  eognitionis  eattsdy  upon  obtaining  whereof 
he  may  be  decerned  executor  dative  to  the  defunct,  and  affect 
his  moveables  in  common  form.' 

It  would  appear,  from  the  case  of  TambuU  v.  AfNattghtarij 
27  July  1850,  that  in  some  Sheriff  Courts  an  irregular  practice 
had  been  in  use,  by  which  decree  eognitioins  causa  was  taken  at 
once  against  the  next  of  kin,  without  any  previous  charge  to 
confirm,  according  to  the  statute.  This,  however,  is  an  erro- 
neous practice.  By  the  same  case  it  was  decided,  that  charges 
to  confirm  executor  are  not  affected  by  the  provision  abolishing 
charges  to  enter  heir  in  the  Lands  Transference  Acts,  10  and 
11  Vict.,  c.  48,  §  16,  and  c.  49,  §  8. 

These  charges  are  given  by  a  messenger-at-arms,  by  virtue 
of  letters  of  charge  to  that  effect,  which  are  issued  upon  appli- 
cation by  bill  under  the  signet  of  the  Court  of  Session.  The 
induciof  were  formwly  twenty  days  within  the  kingdom,  and 
sixty  to  parties  beyond  it.  Now,  however,  the  indueicB  pre- 
scribed by  the  Act  13  and  14  Vict.,  c.  36,  to  all  letters  passing 
her  Majesty's  signet,  bearing  a  charge,  must  be  followed.  There 
are  fourteen  days  to  a  party  within  Scotland,  and  twenty-one 
days  to  a  party  in  Orkney  or  Shetland,  or  furth  of  Scotland.^ 
There  is,  of  course,  no  occasion  to  serve  a  full  copy  of  the  letters 
while  giving  the  charge. 

If  a  party  be  a  minor,  his  tutors  and  curators  must  be 
charged,  by  delivering  a  copy  of  charge  at  the  Office  of  the 
Keeper  of  Edictal  Citations. 

The  messenger  must,  of  course,  as  in  all  cases,  strictly  fol- 
low the  directions  contained  in  the  will  of  the  letters,  whidi  are 
his  warrant. 

^  13  and  14  Vict.,  c.  36,  §  21. 


CHAPTEE     XIX. 

FOBMS  APPLICABLE  TO  FBECEDINa  CHAPTER. 

(1.)  Will  of  Letters  of  Horning  raised  upon  a  Decree  of 
Special  Service  to  charge  the  Superior  to  grant  a  Charter  of 
Confirmation. 

OuB  Will  is  Heres^ose,  and  We  charge  you,  That  on  sight 
hereof  ye  pass,  and  in  our  name  and  authority  lawfully  com- 
mand and  charge  the  said  A.  B.y  the  superior  of  said  subjects, 
personally  or  at  his  dwelling-place,  to  grant  in  favour  of  the 
Complainer  a  Charter  of  Confirmation  of  the  said  subjects,  and 
writs  and  title-deeds  thereof,  in  common  form,  and  that  within 
fifteen  days  next  after  he  is  charged  by  you  thereto,  under  the 
pain  of  rebellion,  and  putting  him  to  the  horn ;  wherein,  if  he 
fail,  the  said  space  being  elapsed,  that  immediately  thereafter  ye 
denounce  him  our  Bebel,  put  him  to  the  horn,  and  use  the  whole 
other  order  against  him  prescribed  by  law:  According  to 
JUSTICE,  because  the  Lords  have  seen  the  sasine  in  the  said 
subjects  in  the  Complainer^s  favour,  and  the  Warrant  thereof 
[here  enumerate  shortly  the  other  documents  produced]^  all 
above-mentioned,  as  ye  will  answer  to  Us  thereupon ;  which  to 
DO  we  commit  to  you,  and  each  of  you,  full  power  by  these  Our 
letters,  delivering  them  by  you,  duly  executed  and  indorsed, 
again  to  the  bearer.  Gi^en  under  our  Signet,  at  Edinburgh, 
the  sixteenth  day  of  February,  in  the  sixteenth  year  of  Our 
Beign.    1853. 

Ex  deliberatione  Dominorum  Conciliu 

[Signature.] 
Seventeenth  February, 
Eighteen  hundred  and  fifty-three. 
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(2.)  Charge  of  Homing  to  Superior  on  the  above  Letters  to  grant 

Charter  of  Confirmation, 

ly  A.D.J  Messenger-at-Arms,  by  yirtae  of  Letters  of  Hom- 
ing, whereof  the  above  and  the  preceding  pages  are  a  full 
double  to  the  Will,  dated  the  sixte^ith  and  signeted  the  seven- 
teenth days  of  February,  Eighteen  hundred  and  fifty-three 
years,  raised  at  the  instance  of  the  therein  designed  C.  Z>., 
Complainer,  in  her  Majesty's  name  and  authority  lawfully  com- 
mand and  charge  you,  the  also  therein  designed  A.  B.  [design 
him\,  superior  of  the  subjects  described  in  the  said  Letters,  to 
grant  in  favour  of  the  said  Complainer  a  Charter  of  Confirmation 
of  the  said  subjects,  and  writs  and  title-deeds  thereof,  in  common 
form,  and  that  within  fifteen  days  next  after  the  date  hereof, 
under  the  pain  of  rebellion,  and  putting  you  to  the  horn,  con- 
form to  the  said  Letters.     This  I  do,  etc.,  etc 

(3.)  Execution  indorsed  on  the  Letters  above  given. 

Upon  the  eighteenth  day  of  February,  Eighteen  hundred 
and  fifty-three  years,  by  virtue  of  the  before-written  Letters  of 
Homing,  dated  the  sixteenth  and  signeted  the  seventeenth  days 
of  February  and  year  aforesaid,  raised  at  the  instance  of  the 
therein  designed  (7.Z>.,  Complainer,  I,  -4.  D.,  Messenger-at-Arms, 
passed,  and  in  her  Majesty's  name  and  authority  lawfidly  com- 
manded and  charged  the  also  therein  designed  A.  J?.,  superior  of 
the  subjects  described  in  said  Letters,  to  grant  in  favour  of  the 
said  Complainer  a  Charter  of  Confirmation  of  the  said  subjects, 
and  writs  and  title-deeds  thereof,  in  conmion  form,  and  that 
within  fifteen  days  next  after  the  date  hereof,  being  the  date  of 
my  said  charge,  under  the  pain  of  rebellion  and  putting  him  to 
the  horn,  conform  to  the  said  Letters ;  a  full  double  whereof  to 
the  Willy  having  a  just  copy  of  chai^  to  the  effect  foresaid 
thereto  subjoined,  I  delivered  to  the  said  ^.  j5.,  personally 
apprehended,  which  copy  of  charge  was  signed  by  me,  did  bear 
the  date  hereof,  and  contained  the  date  and  date  of  signeting  of 
said  letters,  with  the  name  and  designation  of  A.  F.y  residenter 
in  E,^  witness  to  the  premises,  and  hereto  with  me  subscribing 
on  this  and  the  preceding  page. 

A.D. 

^,  F.,  Witness. 
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Note. — ^The  above  forms  were  used  in  a  case  which  was  the 
subject  of  a  suspension  in  which  no  objection  was  taken  in  point 
of  form.    The  suspension  was  refused. 

CHAB6ES  TO  CONFIBM  EXECUTOBS. 

T,  A.  D.y  Messenger-at-Arms,  by  virtue  of  Letters  of  General 
Charge  to  confirm  Executor,  dated  and  signeted  the 

day  of  Eighteen  hundred  and  years, 

raised  at  the  instance  of  A.  B,  [design  Atm],  Complainer,  in  her 
Majesty's  name  and  authority  lawfully  command  and  charge 
you,  C  D.  [design  Atm],  to  obtain  yourself  duly  and  lawfully 
decerned  and  confirmed  Executor  qua  nearest  of  kin  to  the 
deceased  F.  G.  [design  Aim],  your  father,  and  that  within 
days  next  after  the  date  of  this  my  Charge,  conform  to  Act  of 
Parliament,  with  certification  to  you  that  if  you  fail  either  to 
get  yourself  confirmed  Executor  foresaid,  or  to  renounce  your 
right  in  the  moveable  effects  of  the  said  F.  G.y  you  shall  be 
liable  to  the  said  Complainer  as  a  vitious  intromitter  with  the 
moveable  effects  of  the  said  F.  G^  conform  to  the  tenor  of  sdd 
Letters  in  all  points.     This  I  do  upon  the  day  of 

Eighteen  hundred  and  years,  before  and 

in  presence  of  D.  if.,  residenter  in  E^  mtness  to  the  premises. 

(5.)  ExectUion  of  Charge  to  confirm  Executor. 

Upon  the  day  of  Eighteen  hundred  and 

years,  by  virtue  of  Letters  of  General  Charge  to 

confirm  Executor,  dated  and  signeted  the  day  of 

and  year  aforesaid,  raised  at  the  instance  of  A.  B. 
[design  himjy  Complainer,  against  C.  D.  [design  Attn],  I,  A.  1>., 
Messenger-at-Arms,  passed,  and  in  her  Majesty's  name  and 
authority  lawfully  commanded  and  charged  the  said  C  D,  to 
obtain  himself  duly  and  lawfully  decerned  and  confirmed 
Executor  qua  nearest  of  kin  to  the  deceased  F,  G.  [design  Atm], 
his  father,  and  that  within  days  next  after  the  date  of 

my  said  Charge,  conform  to  Act  of  Parliament,  with  certification 
to  him  that  if  he  fail  either  to  get  himself  confirmed  Executor 
foresaid,  or  to  renounce. his  right  in  the  moveable  effects  of  the 
said  F.  6r.,  he  shall  be  liable  to  the  said  Complainer  as  a  vitious 
intromitter  with  the  moveable  effects  of  the  said  F.  6r.,  conform 
to  the  tenor  of  said  Letters  in  all  points.    A  just  copy  of  Charge 
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to  the  effect  foresaid  I  [delivered  or  lefty  as  the  case  may  be\j  which 
copy  of  charge  was  signed  by  me,  did  bear  the  date  hereof,  and 
contained  the  date  and  signeting  of  said  Letters,  with  the  name 
and  designation  of  D.  JIf.,  residenter  in  j^.,  witness  to  the 
premises,  and  hereto  with  me  subscribing. 


CHAPTER    XX. 

LAWBUBBOWS. 

§  1.  Their  Nature. 

When  any  one  dreads  bodily  harm  to  himself,  or  to  his  wife, 
children,  tenants,  or  servants,  or  to  his  or  their  property  or 
effects,  from  the  violence  of  another  person,  or  body  of  men,  he 
will,  on  application  to  the  Courts  of  Session  or  Justiciary,  obtain 
Letters  of  Lawburrows.  These  letters  are  issued  under  the 
signet  of  one  or  other  of  these  Courts,  and  authorize  the  messenger 
to  take  the  charger's  oath  that  he  dreads  bodily  harm,  injury, 
and  oppression  from  the  party  complained  of,  and  then  to  charge 
the  latter  to  find  security  to  keep  the  charger  and  his  wife,  etc 
harmless  and  skaithless  in  their  bodies,  lands,  goods,  etc.,  under 
the  penalty  fixed  by  the  Act  1593,  c.  166.  If  caution  be  not 
found,  the  party  compluned  of  may  be  denounced  rebel,  and 
imprisoned  on  letters  of  caption.  It  is  essential  to  the  efficacy 
of  this  proceeding,  that  the  charger^s  oath  that  he  dreads  bodily 
harm  be  taken  before  the  charge  be  given.^  This  is  done  before 
a  witness,  and  an  execution  is  thereupon  written  out  and  signed 
by  the  complainer,  the  messenger,  and  witness.  If  the  parties 
reside  at  a  distance  from  each  other,  the  oath  may  be  taken  by 
one  messenger  and  the  charge  be  given  by  another.  The  partes 
oath  is  sufficient  evidence  that  he  dreads  harm;  but  if  law- 
burrows  be  applied  for  maliciously,  the  Court,  on  application, 
will  suspend  the  lettters,  and  find  the  charger  liable  in  expenses. 
It  is  not  necessary,  along  with  the  charge,  to  serve  a  copy  of  the 
letters,  but  it  is  sufficient  that  in  the  charge  given  the  letters  be 
described  by  their  date  and  date  of  signeting,  and  the  party  at 
whose  instance  they  are  given.  The  days  of  charge  are  six, 
unless  the  party  is  in  Orkney  or  Shetland,  when  the  days  are 

1  Reg.  1772,  §  12. 
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now  twenty-one,  in  terms  of  the  Act  13  and  14  Vict.,  c. 
36,  §  21. 

The  provisions  of  the  Act  1  and  2  Vict.,  c  114,  which  have 
much  simplified  the  forms  of  diligence  in  ordinary  cases,  do  not 
appear  capable  of  application  to  proceedings  fdlowing  letters  of 
lawburrows ;  and  it  therefore  wonld  appear  still  necessary,  if 
an  application  of  this  kind  is  made  to  the  Supreme  Conrts,  to 
employ  the  old  form  of  proceeding  by  denunciation  and  letteis 
of  caption.  But,  as  proceedings  may  be  much  more  simply 
carried  out  to  the  same  effect  by  an  application  to  the  Sheriff, 
magistrates  of  burghs,  or  justices  of  the  peace,  parties  requiring 
this  kind  of  redress  will  probably  be  generally  content  to  leave 
it  in  the  hands  of  the  inferior  courts ;  and  in  the  chapter  devoted 
to  them  the  proceeding  will  be  more  fully  described. 

§  2.  Forma  in  Process  of  Lawburrotios* 

(1.)  Execution  upon  Taking  the  Camplainer^s  Oath* 

Upon  the  day  of  Eighteen  hundred  and 

years,  by  virtue  of  the  within  written  Letters  of  Law- 
burrows,  raised  at  the  instance  of  the  within  designed  A.  B.y 
Gomplainer,  I,  A.  Z>.,  Messenger-at-Arms,  passed,  and  took  the 
Oath  of  the  said  Complainer,  that  he  [or  she]  dreads  Bodily 
Harm,  Injury,  and  Oppression  of  (7.  i>.,  within  complained 
upon.  This  I  did  before  and  in  presence  of  D.  if.,  residenter 
in  J?.,  witness  to  the  premises,  and  hereto  subscribing  with  me 
and  the  said  Complainer. 

[The  Gomplainer  signs  it  along  with  the  Messenger  and 
Witness.] 

(2.)  Copy  Charge  given  to  ihe  Party  complained  upon. 

I,  A.  />.,  Messenger-at-Arms,  by  virtue  of  Letters  of  Law- 
burrows,  dated  and  signeted  the  day  of 
Eighteen  hundred  and  years,  raised  at  the  instance 
of  A.  B.  [design  Am],  Complainer,  against  C.  D.  \de9ign  Atm], 
in  her  Majesty's  name  and  authority  lawfully  command  and 
charge  you,  the  said  (7.  i?.,  to  come  and  find  sufficient  Caution, 
Surety,  and  Lawburrows,  acted  in  the  Books  of  Council  and 
Session,  that  the  said  Complainer,  his  wife,  bairns,  servants, 
and  dependants,  shall  be  harmless  and  skaithless  kept  in  their 
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persons,  lands,  goods,  gear,  and  possessions,  and  shall  be  noways 
troubled  or  molested  therein  by  yon,  your  wife,  bairns,  servants, 
or  dependants,  or  by  others  of  yonr  causing,  sending,  hounding 
out,  commanding  reset  assistance  and  ratihibition,  or  by  others 
whom  you  may  stop  or  let,  directly  or  indirectly,  in  any  sort,  in 
all  time  coming,  from  and  after  the  date  of  this  my  Charge, 
otherwise  than  by  order  of  law  and  justice,  and  that  under  the 
penalty  of  ,  and  that  within  days  next  after 

the  date  of  this  my  Charge,  under  the  pain  of  rebellion  and 
putting  you  to  the  horn,  conform  to  said  Letters  in  all  points. 
This  I  do  upon  the  day  of  Eighteen  hundred 

and  years,  before  and  in  presence  of  D.  M^  residenter 

in  E^  witness  to  the  premises. 

Note. — The  exact  words  of  the  will  of  the  Letters  must  be 
used  both  in  the  copy  of  charge  and  execution.  If  the  per- 
son complained  upon  is  not  found  personally,  he  must  be  also 
charged  at  the  market-cross  of  the  head  burgh  of  the  shire 
wherein  he  resides,  in  terms  of  the  will  of  the  letters. 

The  Court  of  Justiciary  do  not  now  grant  Letters  of  Law- 
burrows* 

(3.)  Execution  of  Lawburrows  written  on  the  Letters. 

Upon  the  day  of  Eighteen  hundred  and 

years,  by  virtue  of  the  within  written  Letters  of  Law- 
burrows,  dated  and  signeted  the  day  of 
and  year  aforesaid,  raised  at  the  instance  of  the  within  designed 
A,  JB.f  Complainer,  I,  A.  2>.,  Messenger-at-Arms,  passed,  and 
after  I  had  taken  the  Oath  of  the  said  Complainer  that  he 
dreaded  Bodily  Harm,  Injury,  and  Oppression  of  C  2>.,  within 
complained  upon,  in  her  Majesty's  name  and  authority  lawfully 
commanded  and  charged  the  said  C  D.  to  come  and  find 
sufficient  Caution,  Surety,  and  Lawburrows,  acted  in  the  Books 
of  Council  and  Session,  that  the  said  Complainer,  his  wife^ 
bairns,  servants,  and  dependants  shall  be  harmless  kept  in 
their  persons,  lands,  goods,  gear,  and  possessions,  and  shall  be 
noways  troubled  or  molested  therein  by  the  said  C.  !>.,  his 
wife,  bairns,  servants,  or  dependants,  or  by  others  of  his  carry- 
ing, sending,  hounding  out,  commanding  reset  assistance,  and 
ratihibitions,  or  others  whom  he  may  stop  or  let,  directly  or  in- 
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directly.  In  any  sort,  in  all  time  coming,  from  and  after  the  date 
hereof,  otherwise  than  by  order  of  law  and  justice,  under  the 
penalty  of  ,  and  that  within  days  next  after  the  date 

hereof,  being  the  date  of  my  said  Charge,  under  the  pains 
expressed  in  said  Letters,  and  conform  thereto  in  all  points. 
This  I  did  by  delivering  a  just  Copy  of  Charge,  to  the  effect 
foresaid,  to  the  said  C,  D.  personally  [or  by  leaving  a  just  Copy 
of  Charge,  to  the  effect  foresaid,  for  the  said  C.  J9.,  within 
his  dwelling-place  in  E.y  with  a  servant  therein,  to  be  given  to 
him,  because  I  could  not  find  himself  personally,  and  by  affixing 
and  leaving  the  like  Copy  of  Charge  for  the  said  C.  D.  at  and 
upon  the  Market  Cross  of  JET.,  being  the  head  burgh  of  the 
Sheriffdom  of  6r.,  within  which  Sheriffdom  the  said  C.  D. 
lives  and  resides,  and  that  after  my  crying  three  several  oyezes, 
making  open  proclamation  and  public  reading  of  the  said 
Letters,  and  commanding  and  charging  him  thereat  as  afore- 
said, because  I  could  not  find  the  said  C.  2>.  personally] ;  which 
Copy  \or  Copies]  of  Charge  was  [or  were]  signed  by  me,  did 
bear  the  date  hereof,  and  contained  the  date  and  signeting  of 
said  Letters,  with  the  name  and  designation  of  2>.  ilf.,  residenter 
in  E.J  witness  to  the  premises,  and  hereto  subscribing  on  this 
and  the  preceding  page  with  me. 

(4.)  Execution  of  a  Lawburrows  when  the  Oath  is  taken  by 

another  Messenger. 

Upon  the  day  of  Eighteen  hundred  and 

.  years,  by  virtue  of  the  within  I^etters  of  Lawburrows, 
dated  and  signeted  the  day  of  and 

year  aforesaid,  raised  at  the  instance  of  the  within  designed 
A.  B.J  Complainer,  against  the  also  within  designed  C.  Z>.,  with 
an  Execution  thereon,  under  the  hand  of  J,  &.,  Messenger-at- 
Arms,  bearing  him  to  have  passed,  and  taken  the  Oath  of  the 
said  Complainer,  that  he  dreads  Bodily  Harm,  Injury,  and 
Oppression  of  the  said  C  i>.,  within  complained  upon,  I,  A,  Z>., 
Messenger-at-Arms,  passed,  and  in  her  Majesty's  name  and 
authority  lawfully  commanded  and  charged  the  said  (7.  jD., 
etc.,  etc.  [as  in  the  preceding  Execution]. 
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POIKDINO  OF  THE  GROUND. 

§  1.  Nature  of  the  Diligence. 

It  has  been  held  in  our  law^  that  where  land  is  made  subject  to 
a  real  debt,  that  debitum  fundi  covers  not  only  the  land,  bat  also 
the  moveables  on  the  land  as  accessories.^  The  right  in  the 
moveables  so  vested  in  the  creditor  is,  in  the  language  of  the 
feudal  Uw,  a  real  right  vested  in  him  by  his  inf ef tment.  And 
to  make  this  right  in  the  moveables  effectual,  the  aid  of  the 
Court  is  obtained  by  an  action  of  poinding  the  grotmd.  The 
grounds  of  debt,  therefore,  which  warrant  an  action  of  poinding 
of  the  ground,  are  a  debitum  fundiy  as  feu  duties,  an  heritable 
bond,  an  annuity  secured  over  lands,  or  a  real  burden  created 
by  a  disposition  or  other  deed,  or  by  the  law.'  But  this  ^action 
is  not  competent  to  proprietors  as  adjudgers,  lif erenters,  or  other 
real  creditors,  who  possess  under  their  different  titles ;  for  there 
is  a  natural  impropriety  in  poinding  the  ground  of  lands  po^ 
sessed  by  the  poinder  himself.  The  only  proper  process  competent 
to  such  for  the  recovery  of  their  rents,  is  that  of  maills  and 
duties.' • 

The  power  of  the  heritable  creditor  to  make  effectual  his  real 
right  in  the  moveables  upon  the  land,  though  anciently  almost 
unlimited,  is,  in  the  present  state  of  the  law,  attended  with 
certain  restrictions,  which,  in  the  existing  state  of  society,  are,  so 
far  as  they  go,  the  plain  conclusions  of  equity  and  expediency. 
Thus  it  was  settled  in  the  case  of  Lady  Ednam,  July  11,  1628, 
that  the  goods  of  strangers  brought  upon  the  ground  could  not 
be  carried  off  by  this  diligence.    Further,  the  goods  of  tenants 

»  CampbeWs  Trustees  v.  Paul,  17  Jan,  1836,  XIII.  S.  287. 

s  Eilk.  405 ;  Eisk.  Inst  lY.  1, 11 ;  Biodie's  Stair,  p.  692 ;  II.  Ross  436. 

»  Ersk.  Inst.  IV.  1, 11. 
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are  exempt,  except  for  their  past  and  cnrrent  rents,  which  are 
resting  owing  to  the  proprietor.  And  until  the  general  real 
right  was  made  special  by  poinding,  the  goods  might  be  carried 
off  by  a  yolimtaiy  alienation  by  the  tenant,  or  even  a  personal 
poinding  completed  without  the  heritable  creditors  coming  for- 
ward in  due  time  to  interfere.  And  in  the  case  of  a  sequestration 
in  mercantile  bankruptcy,  under  the  statute  54  Geo.  III.,  c.  137, 
it  has  been  held  that  the  trustee  having  completed  his  title  to  the 
moveables  by  confirmation,  the  real  creditor  having  allowed  this 
to  be  done  without  any  movement,  could  not  afterwards  poind  the 
ground  so  as  to  affect  the  moveablesfalling  under  the  trustee's  con- 
firmation.^ But  the  creditor  having  a  real  right  in  the  moveables, 
is  not  obliged  to  run  a  race  of  diligence  with  such  other  parties ; 
and  when  he  has  commenced,  raised,  and  executed  a  summons 
of  poinding  the  ground  after  a  sequestration  under  the  Act  54 
Geo.  in.,  c.  137,  but  before  the  confirmation  of  the  trustee,  he 
was  held  entitled  to  a  preference  over  the  moveables  in  question 
in  a  competition  with  the  trustee.^  The  effect  of  the  diligence 
in  competition  with  a  sequestration  has  been  altered,  as  will  be 
afterwards  seen. 

But  where  a  summons  of  poinding  the  ground  concluded 
against  the  occupier,  ^  to  the  amounts  of  the  rents  only  which 
may  be  due  and  payable  by  him  for  his  occupation,'  and  it  was 
admitted  in  the  course  of  the  pleading  that  the  person  so  in 
occupation  was  not  a  tenant  owing  rent,  although  there  might 
be  an  illiquid  claim  from  the  proprietor  against  him  in  respect 
of  his  occupation,  it  was  held  that  his  goods  could  not  be  attached 
under  that  libel.^ 

§  2.  How  exeeiUedy  and  to  what  extent. 

Letters  of  poinding  the  ground  may  be  executed  without 
any  previous  charge  either  to  the  landlord  or  tenant,  who  are 
called  as  parties  to  the  action  of  poinding  the  ground,  as  the 
purpose  of  the  action  is  to  render  the  goods  on  the  ground  liable 
to  diligence;  and  there  is  no  personal  conclusion  against  the 

1  Hay  and  M'Ndsh  y.  MarskaU,  7  July  1824>  3  S.  157  (N.  E.), 
aff.  Map.  22, 1826,  2  W.  S.  71. 

«  CampbeWs  Trustees  v.  Paul,  13  Jan.  1836,  XIIL  S.  237. 
«  Brown  v.  Scott,  21  Dec.  1869,  XXII.  D.  273,  No.  42. 
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defenders,  and  conseqaentlj  no  personal  decree  against  them 
which  can  form  the  warrant  for  a  charge.  ^  Yet  snch  a  poinding 
cannot  proceed  till  fifteen  days  after  the  poinding  the  ground, 
which  are  the  days  of  law  within  which  parties  may  satisfy,  or 
procure  suspension.'^  If  the  lands  or  heritages  are  in  the  natural 
possession  of  the  debtor,  the  moveables  on  them  may  be  poinded 
to  the  whole  extent  of  the  sums  in  the  diligence ;  but  by  statute, 
the  goods  of  tenants  cannot  be  poinded  for  more  than  the 
arrears  of  rent  they  are  due,  and  for  the  rent  for  the  current 
term,  though  not  payable  at  the  date  of  the  poinding.'  It  will 
be  observed,  however,  that  in  some  of  the  style-books,  the  will 
of  the  letters  is  restricted  ^  to  the  estemt  of  the  rents  only,  which 
maybe  due  and jpaya&Z^  by  the  tenants  respectively,'  and,  of  course, 
the  messenger  must  attend  to  the  restriction.  Li  order  to  ascer- 
tain the  rent  due,  it  is  the  duty  of  the  messenger  to  demand 
inspection  of  the  tacks  and  of  the  last  receipts  for  rents  paid. 
Failing  production  of  these,  or  other  written  evidence,  he  must 
be  content  with  the  tenant's  oath  as  to  the  amount  due,  even 
though  he  admit  there  is  a  tack  which  he  has  not  produced  ;  for 
the  officer  is  not  in  safety  to  poind  more  than  will  pay  the  rent' 
If  the  rents  be  payable  not  in  money,  but  in  grain,  the  messenger 
may  ascertain  the  amount  in  money  by  the  oaths  of  the  valuators, 
according  as  grain  is  selling  at  the  time.  If  the  rent  be  payable 
half-yearly,  the  tenant  cannot  be  poinded  for  more  than  the 
arrears,  and  one  half-yearns  current  rent,  provided,  in  the  latter 
case,  that  there  be  a  warrant  in  the  letters  to  attach  for  current 
rent.* 

§  3.  Letters  of  Poinding  the  Ground  may  be  executed  after 

the  Debtor^  B  Death, 

After  the  lands  have  been  transferred  to  another,  and  after 
the  tenants  have  been  removed,  and  others  come  in  their  place  ;^ 
but  it  would  appear  necessary  in  such  a  case  that  the  warrant 
should  be  broader  than  it  is  in  the  modem  style,  which  seems 
limited  to  the  debtor  and  his  tenants  named.    The  warrant 

1  Stair,  rV.  47,  24  ;  II.  Ross  454. 

>  1469,  c.  36 ;  Stair,  II.  5, 9 ;  lY.  23, 14 ;  Erek.  Inst.  II.  8, 33 ;  II.  Robe  453. 
«  Stair,  ibid.,  and  IV.  23, 17.  *  Stair,  IV.  28, 18. 

«  Kdr,  30  June  1624,  M.  10544 ;  Grichton,  12  Feb.  1695,  IV.  Sup.  362; 
Erak.  Inst.  IV.  1,  13 ;  II.  Bel],  57. 
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should  be  made  applicable  to  the  goods,  not  only  of  the  landlord 
and  tenants  called  in  the  action,  bat  generally  to  the  moveables 
on  the  lands,  etc.,  at  any  future  time,  to  whomsoever  they 
belong.^  It  is  the  moveables  of  the  debtor,  and  of  lus  tenants, 
and  of  the  Mnhabitants'  on  the  lands,  etc.,  which  can  alone  be 
poinded,  not  those  of  third  parties  accidentally  on  the  lands,  nor 
of  persons  who  have  deposited  their  goods  in  cellars  which  they 
have  hired  from  the  tenants.^  Where  third  parties  appear  and 
claim  the  moveables,  the  same  course  ought  to  be  followed  as 
in  the  case  of  personal  poindings  already  explained.'  Though 
the  moveables  have  been  previously  poinded  by  a  personal  cre- 
ditor, if  they  have  not  been  sold  or  carried  off  the  lands,  a 
poinding  of  the  ground  is  still  competent,  and  will  give  a  pre- 
ference to  the  real  creditor,  not  only  over  the  creditor  of  the 
landlord,  but  of  the  tenant,  where  a  creditor  of  the  tenant  has 
poinded.^  The  moveables  situated  on  the  property  over  which 
the  security  extends,  can  alone  be  attached  by  the  diligence  of 
poinding  the  ground ;  those  belon^ng  to  the  same  debtor  on 
contiguous  property  belonging  to  him,  cannot  be  so  attached. 

§  4.  Effect  of  this  Diligence  where  there  is  a  Sequestration. 

The  mere  execution  of  a  summons  of  poinding  the  ground 
after  a  sequestration,  under  the  Act  54  Greo.  III.,  c.  137,  had  been 
awarded,  but  before  the  trustee  was  confirmed,  was  held  to  give 
a  preference  over  the  general  body  of  creditors ;  but  this  was 
altered  by  the  Act  2  and  3  Vict.,  c.  41,  §  95 ;  and  by  the  present 
Bankrupt  Act,  19  and  20  Vict.,  c.  79,  it  is  enacted  by  §  118, 
that  'No  Poinding  of  the  Ground,  which  has  not  been  carried 
into  Execution  by  Sale  of  the  Effects  Sixty  Days  before  the 
Date  of  the  Sequestration,  and  no  Decree  of  Maills  and  Duties 
on  which  a  Charge  has  not  been  given  Sixty  Days  before  the 
said  Date,  shall  (except  to  the  extent  hereinafter  provided)  be 
available  in  any  Question  with  the  Trustee ;  provided  that  no 
Creditor  who  holds  a  Security  over  the  Heritable  Estate  pref er- 

^  See  style  given  by  Dallas. 

*  Callet,  6  Feb.  1679,  M.  10550 ;  bnt  eee  Stair,  IV.  30, 6;  II.  Boas  433. 
«  P.  232,  supra, 

*  II.  Ro8b442  ;  WhiUy.  TuIUb,  18  June  1817,  F.  C;  aeeBeU'sCom.,  II., 
p.  64 ;  Smith  v.  Beveridge,  26  Jan.  1838,  Y.  S.  381. 
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able  to  the  right  of  the  Trustee,  shall  be  prevented  from  exe- 
cuting a  Poinding  of  the  Ground,  or  obtaining  a  Decree  of 
Maills  and  Duties,  after  the  Sequestration,  but  such  Poinding 
or  Decree  shall,  in  competition  with  the  Trustee^  be  available 
only  for  the  Interest  on  the  Debt  for  the  current  half-yearly 
Term,  and  for  the  Arrears  of  Interest  for  One  Year  immediately 
before  the  Commencement  of  such  Term.' 

§  5.  Oiker  effects  of  the  Diligence. 

It  has  been  held,  that  execution  of  a  pdnding  of  the  ground 
by  an  heritable  creditor  is  legal  intimation  to  a  tenant  of  the 
existence  of  the  heritable  security,  and  of  the  assignation  of  the 
rents  contained  in  it.  Also,  that  it  rendered  it  incompetent  for 
the  tenant  to  prove,  by  reference  to  tiie  oath  of  the  proprietor, 
that  rents  due  before  the  date  of  the  poinding  had  been  pud.^ 
As  already  seen,  previously  to  the  recent  Bankrupt  Acts,  a 
poinder  of  the  ground,  after  the  sequestration  of  the  debtor, 
but  before  the  confirmation  of  the  trustee,  was  preferred 
in  a  competition  with  the  trustee  {Campbell^  13  Jan.  1835, 
XIII.  S.  D.,  B.  237).  But  in  a  competition  with  an  heritable 
creditor,  who  had  executed  no  poinding  of  the  ground,  the 
trustee  was  preferred  (JBay,  22  Mar.  1826,  2  W.  S.  77).  And 
the  preference  of  a  real  poinder  over  a  personal  is  excluded,  so 
soon  as  a  sale  on  the  diligence  of  the  latter  takes  place,  and  a 
note  of  the  proceeds  is  returned  to  the  Sheriff-derk  {TuUisj 
18  June  1817,  P.  C.).* 

Shebiff  Pee. — ^By  an  old  Act,'  the  Sheriff  was  allowed 
twelve  pence  per  pound  for  the  execution  of  his  o£Sce,  to  be 
recovered  from  the  debtor.  When  many  of  the  ministerial 
duties  of  Sheriffs  were  devolved  on  messengers,  as  Sheriffs  in 
that  part,  they  were  also  held  entitled  to  the  Sheriff  fee.  By  the 
Jurisdiction  Act,^  sentence  money  is  prohibited  to  be  levied  by 
Sheriffs,  salaries  being  substituted  in  its  stead ;  yet  Mr  Erskine 
says*  that  ^  messengers,  when  employed  in  poindings,  are  to 
this  day  entitled  to  the  Sheriff  fee,  which  they  usually  assign 
to  the  creditor,  upon  getting  a  reasonable  allowance  for  their 

^  Lang  v.  Hishp^  8  June  1854,  M.  192.  >  1608,  c.  66. 

»  20  Geo.  III.  «  I.  438. 

^  A.  V.  £.,  1776,  Diet.  8892 ;  DarUng  in  looo. 


>iVt     » 


EXECUTION  OF  FOINBING.  995 

pains  and  trouble/  In  modem  practice,  there  is  no  instance  of 
a  Sheriff  fee  being  exacted  hj  a  messenger ;  and  the  legality  of 
the  demand  may  be  doubted :  at  least  it  is  totally  illegal  to  de- 
mand a  fee  of  any  kind  from  a  debtor.^ 

§  6.  Forms  in  Executing. 

The  form  of  executing  a  poinding  of  the  ground  will  be  seen 
from  the  execution  given  below,  which  must  be  reported  to  the 
Sheriff  within  eight  days,  and  a  warrant  of  sale  applied  for  in 
the  same  way  as  in  the  case  of  personal  poindings. 

Execution  of  Poinding  on  Letters  of  Poinding  the  Ground* 

Upon  the  day  of  Eighteen  hundred 

and  years,  by  virtue  of  Letters  of  Poinding  the 

Ground,  dated  and  signeted  the  day  of 

Eighteen  hundred  and  years,  rsised 

at  the  instance  of  A.  jB.,  Esquire,  of  £1,  Complainer,  against 
C  Z>.,  etc.,  etc.,  and  the  whole  other  tenants  and  possessors  of 
the  lands  of  P.,  and  /.  M^  the  present  proprietor  of  the  said 
lands, .  which  Letters  proceed  on  a  Decree  of  Poinding  the 
Ground,  obtained  before  the  Lords  of  Council  and  Session, 
upon  the  day  of  Eighteen  hundred 

and  years,  at  the  instance  of  the  said  Complainer, 

against  the  said  /.  M.  and  others,  for  payment  of  the  principal 
sum  [in  words']  sterling,  and  interest  thereof,  at  the  rate  of 
per  centum  per  annumj  from  and  since  the  term  of 
Eighteen  hundred  and  until  paid, 

with  a  fifth  part  more  of  the  said  principal  sum  of  liquidate 
penalty  incurred  through  failure  in  non-payment  thereof,  at  the 
terms  stipulated,  all  as  contained  in  and  due  by  a  Bond  and 
Disposition  in  Security,  granted  by  the  said  /•  Jf.,  to  and  in 
favour  of  the  said  Complainer,  dated  the  day  of 

Eighteen  hundred  and  years,  and 

Instrument  of  Sasine  following  thereon,  in  favour  of  the  said 
Complainer,  dated  the  day  of  ,  and 

registered  in  the  Particular  Register  of  Sasines,  kept  at  aS.,  for 
the  shire  of  X.,  the  day  of  >  ly  ^*  ^-y 

Messenger-at-Arms,  passed  with  the  valuators  and  witnesses 
after-named  and  designed  to  the  ground  of  the  said  Lands  and 

^  Enk.,  MacAUan^B  edition,  p.  788,  note  1. 
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others^  and  then  and  there,  after  my  crying  three  several  ojezee, 
making  open  proclamation  and  public  reading  of  the  said  Let- 
terSy  and  by  virtue  thereof,  in  her  Majesty's  name  and  authority, 
lawfully  poinded  the  goods,  gear,  and  effects  after  specified ;  and 
for  valuing  thereof,  I  adduced  R.  G.  and  J.  0.,  both  residenters 
in  E,j  as  valuators ;  and  they  having  accepted  of  the  office,  and 
taken  the  oath  de  fideU  adminUtratione  ojffleii,  administrated  by 
me  to  them,  they  particularly  examined  the  goods,  gear,  and 
effects  after-mentioned,  and  both  with  one  voice  valued  the  same, 
at  the  respective  sums  following,  viz. : — ^In  the  mansion-house 
of  P.,  and  in  the  dining-room  thereof,  twenty-four  mahogany 
chairs,  in  hair-cloth,  at  one  pound  each  [and  so  oriy  inserting  an 
inventory  and  particular  description  of  the  articles  poindedj  and 
the  value  put  thereon  separaieh/j  in  toords],  all  belon^ng  to  the 
said  /.  M. ;  on  the  farm  of  71,  possessed  by  the  said  C.  D^  in 
the  barn-yard,  four  stacks  of  wheat,  standing  on  the  west  comer 
thereof,  at  twenty  pounds  each  stack  [and  so  on']^  all  belonging 
to  the  said  (7.  D.  [and  so  on  as  to  the  other  farms  on  the  lands']  ; 
the  valuation  of  the  said  goods,  gear,  and  effects,  as  estimated 
by  the  said  valuators,  amounting  in  whole,  salvo  justo  caleula^ 
to  [in  words']  sterling  money.  Thereafter  I  made  three  several 
offers  back  of  the  said  goods,  gear,  and  effects,  etc.,  etc  [as  m 
tlie  foregoing  Execution  of  Poinding]. 
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INHIBITION. 

§  1.  Nature  of  the  Diligence  of  Inhibition. 

^  Inhibition  is  a  personal  prohibition,  which  passes  by  letters 
issuing  from  the  signet,  prohibiting  the  party  inhibited  to  con- 
tract any  debt,  or  grant  any  deed  by  which  any  part  of  his  lands 
may  be  alienated  or  carried  off,  to  the  prejudice  of  the  creditor 
inhibiting.' — ^Ersk.  Inst.  11.  11,  2. 

Letters  of  Inhibition  issue  under  the  signet  of  the  Court  of 
Session.  They  may  be  obtained  on  the  decree  of  a  court,  or  on 
a  decree  of  registration  or  liquid  document  of  debt,  or  upon  the 
ground  of  debt  in  a  depending  action,  by  presenting  a  bill  in 
the  Bill  Chamber,  setting  forth  the  nature  of  the  debt,  and  pray- 
ing for  warrant  for  the  letters. 

The  letters  narrate  the  ground  of  debt,  and  that  the  debtor, 
knowing  that  the  creditor  is  about  to  do  diligence  against  him, 
intends  to  sell  and  dispose  of  his  effects  unless  prevented  from 
so  doing.  The  will  accordingly  commands  messengers-at-arms, 
to  whom  the  letters  are  addressed,  to  inhibit  the  debtor  from 
selling,  alienating,  wadsetting,  disponing,  etc.  his  lands,  teinds, 
heritages,  etc.,  or  others  belonging  to  him,  and  from  making  any 
deed  or  contracting  any  debt  by  which  the  said  lands  and  others 
pertaining  to  him  may  be  evicted  or  adjudged  from  him,  in  de- 
fraud and  to  the  hurt  and  prejudice  of  the  complainer. 

The  will  further  grants  warrant  for  prohibiting  the  lieges  from 
buying,  etc.,  or  from  taking  any  rights  to  or  over  the  said  lands. 

The  proceedings  in  an  inhibition  require  to  be  carried  through 
with  the  utmost  exactness ;  for,  firstly,  as  the  proceeding  is  a 
diligence^  the  law  construes  it  rigidly,  and,  secondly,  as  it  gene- 
rally constitutes  part  of  the  title  to  heritage,  an  error  will  not 
easily  pass  into  oblivion  by  time,  or  be  cancelled  by  subsequent 
transactions  or  changes  in  the  state  of  possession. 
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The  three  points  to  which  attention  falls  to  be  given  in  the 
present  work  are — executing  against  the  debtor,  the  pablication 
to  the  liegeS|  and  the  recording. 

§  2.  Executing  the  Letters  of  Inhibition  against  the  Debtor. 

With  regard  to  executing,  it  is  sufficient  to  say  generally 
that  the  messenger  must  conform  strictly  to  the  will  of  the 
letters,  which  are  his  warrant.  The  schedule  delivered  to  the 
party,  and,  what  is  still  more  important,  the  execution  returned, 
must  therefore  precisely  follow  the  will  of  the  letters.  It  there- 
fore becomes  of  importance,  before  executing,  to  observe  that  the 
warrant  in  the  letters  is  strictly  correct,  and  that  it  contains  no 
erasures.  Whatever  may  be  the  rule  in  summonses,  a  warrant 
in  an  inhibition  to  cite  edictally  is  no  warrant  to  cite  personally 
or  at  the  dwelling-place,  and  the  direction  to  publish  them  '  at 
other  places  needful'  will  not  validate  such  an  execution.^  In 
one  case  of  letters  of  inhibition  directed  against  a  party  f  urth  of 
Scotland,  the  part  of  the  warrant  to  cite  edictally  at  the  ^  Office 
of  Edictal  Citations'  was  written  upon  an  erasure,  and  the  inhi- 
bition was  in  consequence  held  null.'  In  letters  of  inhibition 
against  co-obligants,  one  of  the  co-obligants  was  described  as 
James  instead  of  David  Dunn,  and  the  misdescription  was  held 
fatal  to  the  validity  of  the  diligence.'  It  is  of  less  consequence 
that  the  prayer  in  the  bill  on  which  the  warrant  for  signeting 
the  letters  was  obtained  have  been  defective,^  the  warrant  in  the 
letters,  and  not  the  prayer  of  the  bill,  being  the  true  origin  of 
the  proceeding.  The  schedule  of  inhibition  is  served  on  the 
party  in  presence  of  one  witness  (1  and  2  Vict.,  c.  114,  §  ;  and 
9  and  10  Vict.,  c.  67,  §  32),  and  the  mode  of  service,  whether 
personally  at  the  dwelling-place,  or  at  the  Office  of  Edictal 
Citations,  is  precisely  the  same  with  that  described  in  the  case  of 
summonses,  only  it  is  more  important  to  attend  to  all  the  minu- 
tisB,  especially  the  statutory  requisites  in  the  case  of  service  at 
the  dwelling-place.^  It  is  scarcely  necessary  to  add,  that  the 
service  of  such  schedule  is  sufficient,  without  serving  a  full  copy 
of  the  letters  (as  is  required  by  Act  of  Sederunt  for  the  execu- 

1 1  Boss  482.  «  BurUigh  v.  Horwood,  20  July  1848, 10  D.  1612. 

»  WaUcer  v.  Hunter,  17  Dec.  1863,  16  D.  226. 

«  See  Davidson  y.  Mackenzie^  20  Dec.  1866, 19  D.  226. 

^  See  supra^  pp.  25-29. 
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tion  of  a  smmnons).  If  a  case  should  occur  where  the  debtor  is 
a  minor,  the  citations  are,  of  course,  as  in  other  cases  of  serving 
writs,  executed  against  his  tutors  and  executors,  by  leaving  a  copy 
at  the  Office  of  Edictal  Citations. 

The  strict  accuracy  required  in  the  execution  returned  by 
the  messenger  will  be  illustrated  by  the  following  case,  in  which 
the  letters  of  inhibition  correctly  described  the  documents  of 
debt  upon  which  they  proceeded,  and  in  the  messenger^s  execu- 
tion of  publication  to  the  lieges  the  description  also  was  correct, 
but  the  execution  against  the  debtor  contained  a  misdescription 
of  one  of  the  documents.  It  was  held  that  the  inhibition  was 
not  duly  executed,  and  so  was  void  and  null  so  far  as  regarded 
the  debt  misdescribed  in  the  execution ;  without  prejudice,  how- 
ever, to  its  receiving  effect  as  to  the  other  claims  for  which  it 
was  raised  and  legally  executed.^ 

§  3.  Publication  to  the  Lieges. 

Besides  being  executed  against  the  debtor,  letters  of  inhi- 
bition must  be  published  to  the  lieges.  Or,  more  strictly  speak- 
ing, the  messenger,  besides  executing  that  part  of  the  warrant 
which  commands  him  to  inhibit  the  debtor  from  selling,  etc., 
must  proceed  to  execute  that  part  which  charges  him  to  prohibit 
the  lieges  from  buying  or  taking  any  rights  over  the  lands. 

This  is  done,  when  the  debtor  is  in  Scotland,  as  follows : — 
The  messenger  proceeds  to  the  market-cross  of  the  head  burgh 
of  the  jurisdiction  where  the  debtor  resides^  and  there,  after 
crying  three  oyezes,  open  proclamation,  and  public  reading  of 
the  letters,  he  inhibits  and  discharges  the  lieges  from  buying, 
etc.,  in  terms  of  the  will  of  the  letters.  He  then  affixes  a 
schedule  of  inhibition  in  the  like  terms  upon  the  market-cross, 
for  the  lieges  and  all  whom  it  may  concern.  All  this  is  done  in 
the  presence  of  one  witness,'  who,  along  with  the  messenger, 
subscribes  the  execution  in  which  the  res  gesta  are  set  forth. 

It  was  decided  as  long  ago  as  1554,  that  a  publication  at 
Edinburgh,  when  the  debtor  resided  in  another  jurisdiction,  was 

1  Burleigh  v.  Feam,  20  July  1848,  10  D.  1617. 

*  For  criteria  of  residencey  see  supra^  p.  26.  We  cannot,  however,  always 
reason  from  citations  on  Bnmmonses  to  these  publications,  as  thw  nature 
and  objects  are  different. 

*  1  and  2  Yict.,  c.  114,  §  32 ;  9  and  10  Yict.,  c.  67. 
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ineffectual.^  That  the  head  burgh  of  the  jurisdiction  where  the 
party  inhibited  resides  is  the  proper  place,  is  plainly  taken  for 
granted  in  the  only  statute  which  refers  to  the  publication  of 
inhibitions.'  A  publication  of  an  inhibition  at  a  head  bnr;^ 
where  the  debtor  had  no  residence,  even  although  the  inhibition 
be  personally  executed  within  that  jurisdiction,  has  been  held  a 
nullity.'  In  two  cases  it  was  held  that  an  inhibition  executed 
against  the  debtor  at  his  lodgings  in  Edinburgh,  and  against  the 
lieges  at  the  market-cross  of  Aberdeen,  where  his  principal  resi- 
dence was  situated,  was  null.^  In  a  still  later  case,  however,  the 
objection  was  repelled,'  and  a  publication  at  Banff,  following  a 
personal  execution  at  Edinburgh,  held  good. 

If  there  is  the  slightest  doubt  as  to  the  jurisdiction  in  which 
the  debtor  resides,  or  if  the  letters  have  been  personally  executed 
against  him  within  a  jurisdiction  different  to  that  within  which 
he  resides,  it  is  the  safe  and  proper  course  to  have  the  inhibition 
published  to  the  lieges  both  at  the  head  burgh  of  the  jurisdiction 
within  which  he  has  been  personally  cited,  and  at  those  of  the 
various  jurisdictions  within  which  he  might  be  construed  to  have 
a  residence.  It  is  not  necessaiy,  as  has  sometimes  been  supposed, 
to  publish  the  inhibition  at  the  head  burgh  of  the  jurisdiction 
where  the  lands  lie.* 

When  a  debtor  is  out  of  Scotland^  the  former  practice  was  to 
execute  the  publication  to  the  lieges,  as  well  as  the  inhibition 
against  the  debtor,  at  the  market-cross  of  Edinburgh,  and  pier 
and  shore  of  Leith ;  and  it  was  a  settled  point  that,  in  such  a 
case,  a  publication  at  the  head  burgh  of  the  debtor's  principal 
residence  was  unnecessary.^ 

The  publication,  when  the  debtor  is  out  of  Scotland,  is  now 
made  by  deliveiy  of  the  schedule  for  the  lieges  at  the  Office  of 
the  Keeper  of  Edictal  Citations.^ 

1  Balfour,  p.  186.  »  1697,  c.  268. 

'  Low  y.  Jewdwine,  10  March  1815.  See  case  of  damages  aiising  out  of 
this.     Coohe  v.  Falconer's  Reps.,  26  Nov.  1850,  13  D.  157. 

*  Baird  v.  Seaton,  8  Nov.  17S9,  M.  8788 ;  Dunbar,  27  July  17i5, 
M  8705. 

*  Creditors  of  Kinminnity,  2  Dec.  1748,"  M.  6982. 

<  See  Bankt.,  Enk.,  etc.  ^  II.  Bell,  142. 

>  6  Geo.  lY.,  c.  120,  §  51 ;  A.  S.,  24  Dec.  1838 ;  1  and  2  Vict,  c  llg, 
and  13  and  14  Vict.,  c.  36,  §  22.  The  author  la  infonned  that  the  practioe 
of  some  agents  is  to  draw  the  will  of  the  letters  in  this  case  with  the  alter- 
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§  4.  Recording  of  Inhibitions. 

By  statute  ISSl,  c.  119,  inhibitions  and  interdictions,  with 
their  executions,  must  be  recorded  within  forty  days  of  the  date 
of  the  ^  publication  and  execution.' 

It  is  perhaps  remarkable  that,  in  so  important  a  diligence  as 
inhibition,  the  proper  mode  of  recording  should  be  still  liable  to 
doubt.  The  questions  which  might  be  rabed  upon  the  point 
are — 1st,  Do  the  forty  days  run  from  the  date  of  execution  or  of 
publication  t  2d,  Whether  is  the  jurisdiction  where  the  debtor's 
lands  lie,  or  the  one  where  he  resides,  the  proper  one  for  record- 
ing ;  or  is  a  double  recording  required  ?  Upon  the  first  question, 
Bankton  and  Erskine  say  the  forty  days  run  from  the  publica- 
tion ;  whereas  the  statute  1581,  c.  119 — ^the  only  statute  on  the 
point — says,  from* the  'publication  and  execution.'  Upon  the 
second  point,  Erskine  says  that  the  Act  1581  required  the  dili- 
gence to  be  recorded  both  in  the  register  of  the  jurisdiction 
where  the  debtor  resides,  and  also  where  his  lands  lie.  Although 
the  terms  of  the  Act  are  obscure  and  ambiguous,  yet  the  most 
probable,  and  certainly  the  safest,  construction  is,  that  a  double 
recording  is  required  wherever  the  debtor  has  lands  lying  out- 
with  the  county  where  he  resides.  The  subsequent  Act — 1597, 
c.  268 — ^throws  but  a  dubious  and  feeble  light  upon  the  con- 
struction of  the  Act  1581.  The  absence  of  express  decision, 
however,  is  the  best  evidence  of  the  care  which  has  uniformly 
been  taken  in  practice  to  avoid  all  risk  of  error,  by  recording  in 
both  jtirisdictions  wherever  the  local  registers  are  resorted  to; 
and  according  to  this  is  the  direction  given  in  the  Juridical 
Styles,  in.  528.  All  doubt  upon  this  last  point  will,  however, 
be  avoided  by  recording  the  diligence  in  the  General  Register 
at  Edinburgh,  in  terms  of  the  statute  1600,  c.  13 ;  and  this  is 
also  advisable  for  the  additional  reason,  that  such  a  registration 
will  extend  to  and  affect  all  new  acquisitions  of  heritage,  wher- 
ever situated,  which  the  debtor  may  make  within  Scotland 
after  the  date  of  the  inhibition.  Whether  mere  local  registra- 
tion would  affect  such  new  acquisitions  situated  without  the 
territory  of  the  local  register,  seems  to  admit  of  doubt.^ 

native  aaihorizing  citation,  '  if  neoeeeary,  at  the  market-croeBof  Edinburgh, 
etc.'    This  practice,  beddes  being  most  slovenly,  is  clearly  erroneous. 
1  Enk.  n.  11,  6. 
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The  dightest  error  in  the  record  in  an  essential  part  of  the 
writ  has  been  held  fatal  to  the  validity  of  the  diligence.  Letters 
of  inhibition  were  raised  against  a  party  as  to  the  dependence 
of  an  action  for  L.1271.  The  letters  were  duly  published,  and 
given  in  to  be  recorded ;  but  a  blunder  was  committed  in  the 
recording,  by  changing  the  sum  mentioned  in  the  letters  from 
L.1271  to  L.1221.  It  was  held  that  the  inhibition  was  not  duly 
recorded,  and  was  therefore  ineffectual,  although,  in  a  subse- 
quent part  of  the  record,  the  true  sum  was  mentioned.^ 

The  extent  to  which  a  creditor  is  secured  by  the  use  of  an 
inhibition  without  following  it  up  by  an  adjudication  may  be 
stated  as  follows: — ^The  inhibition  will  only  be  effectual  to 
secure  the  party  using  it  from  loss  through  acts  done  in  contra- 
vention  of  it,  but  cannot  be  construed  so  that  he  shall  reap 
advantage  from  such  acts,  which  he  would  not  have  obtained 
from  his  own  diligence  alone.  And  thus,  in  a  competition  under 
a  ranking  and  sale  between  an  inhibiting  creditor  who  had  not 
sued  out  adjudication  against  his  debtor,  and  a  posterior  heritable 
creditor  infeft,  it  was  found  that  the  inhibiter,  in  addition  to 
the  dividend  which  he  would  draw  in  aparipastu  ranking  with 
the  other  creditors,  in  whose  favour  the  ranking  and  sale  ope- 
rated as  a  general  adjudication  for  behoof  of  all,  was  entitled  to 
draw  back  from  the  heritable  creditor  such  a  sum  as  would 
increase  his  dividend  to  what  it  would  have  been  had  that  credi- 
tor^s  debt  not  been  in  the  field ;  but  that  he  was  not  entitled  to 
have  the  benefit  of  the  heritable  creditor's  security  to  the  effect 
of  drawing  full  payment  out  of  the  money  drawn  by  that 
creditor.'  The  dependence  of  an  action  against  a  company  is  a 
good  warrant  for  letters  of  inhibition  against  an  individual 
partner ;  and  on  the  bankruptcy  of  the  company,  the  inhibiting 
creditor  has  been  held  entitled  to  a  pref  eronce  in  ranking  on  the 
proceeds  of  heritable  property  belonging  to  the  parties  inhibited, 
to  the  extent  of  the  sum  sued  for,  and  expenses  incurred  in  the 
action,  on  the  dependence  of  which  the  inhibition  was  used  in 
competition  with  creditors  whose  debts  wero  contracted  subse- 
quently to  the  publication  of  the  inhibition.' 

^  Malcolm  v  Northern  Reversion  Compy.^  July  17,  1846,  8  D.  1201 ; 
Malcolm  v.  Mansfidd,  26  Maioh  1849,  YI.  BeU  859. 
*  Gordon  v.  CampbtU,  2  August  1842, 1.  Bell  563. 
<  Ewing  v.  M'CUlland,  June  29,  1860,  22  D.  1347. 
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INTERDICTION. 

§  1.  Nature  of  Interdiction. 

Intekdigtion  is  defined  by  Elrskine  as  ^  a  legal  restraint  laid 
upon  those  who,  either  byprofnseness  or  by  the  extreme  facility 
of  their  tempers,  are  too  easily  induced  to  grant  hurtful  convey- 
ances, by  which  they  are  prohibited  from  executing  any  deed 
to  their  prejudice,  without  obtaining  the  consent  of  their  curators, 
who  are  called  interdictors.'  Like  inhibition,  it  only  strikes  at 
dealings  with  regard  to  heritable  property.'  ^ 

Interdiction  is  either  voluntary  or  judicial.  In  the  case  of 
voluntary  interdiction,  a  party  conscious  of  his  profuseness,  and 
unfitness  for  business,  grants  a  bond,  whereby,  on  the  narrative 
of  this  state  of  mind,  he  binds  himself  not  to  grant  any  deed 
that  may  be  hurtful  to  him  without  the  consent  of  certain  parties 
named,  who  are  by  the  bond  constituted  his  interdictors.  Judi- 
cial interdiction  proceeds  on  a  decree  of  the  Court  of  Session. 
This  generally  proceeds  upon  an  action  of  declarator  and  inter- 
diction brought  by  the  next  of  kin,  supported  by  the  requisite 
proof  of  facility  and  profuseness.^  There  has  been  a  case  where, 
on  the  state  of  mind  of  a  person  coming  judicially  before  the 
Court  in  a  process  to  which  he  was  no  party,  they  have  ex 
proprio  motu  judicially  interdicted  him.' 

The  effect  of  judicial  and  voluntary  interdiction  is  the  same. 
They  both  make  reducible^  though  not  nully  all  dispositions  of 
heritage  to  the  party's  lesion  made  without  the  consent  of  the 
interdictors.  But  they  do  not  strike  against  the  party's  onerous 
and  rational  deeds,  though  granted  without  such  consent.^  But, 
according  to  Erskine,  without  the  consent  of  his  interdictors,  no 

^  Enk.  iDst.  I.  7,  57.  *  See  Jar.  Styles,  vol.  II.,  p.  544,  545. 

»  Roberuon,  Feb.  17,  1681,  M.  7144. 

«  SUwart,  Feb.  27, 1672,  M.  3094 ;  and  SUwart^  Nov.  10, 1676,  M.  7132. 
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person  can  dispofle,  however  rationally,  of  his  heritage  by  a 
mortis  causd  disposition,  though  More  (in  Notes  to  Stair,  xlvi.) 
thinks  there  is  no  authority  for  such  a  statement.  Nor  do  they 
touch  deeds  or  transactions  with  regard  to  moveables,  whether 
irUer  vivos  or  mortis  causa} 

The  chief  difference  between  voluntary  and  judicial  inter- 
dictions is,  that  the  former,  though  not  revocable  at  the  pleasure 
of  the  person  interdicted,  can  be  recalled,  either  by  the  joint 
consent  of  the  interdicted  and  interdictors  though  the  profu- 
sion and  facility  should  remain,  or  by  his  being  found  rei  sua 
providtis  by  the  Court  of  Session  in  an  action  brought  by  him 
before  them.'  Judicial  interdiction  can  only  be  removed  by 
the  Court  that  laid  it  on,  and  never  by  consent.' 

§  2.  Execution^  Publication^  and  Registration  of  Interdictions* 

Interdictions,  like  inhibitions,  in  order  to  be  of  any  effect 
against  third  parties,  must  be  published  and  regbtered  within 
forty  days  from  the  publication.    The  first  step  towards  doing 
so  is  to  present  iu  the  Bill  Chamber  a  bill  for  letters  of  publica- 
tion of  judicial  or  voluntary  interdiction,  as  the  case  may  be. 
In  the  former  case  the  extract  decree  obtained  in  the  Court  of 
Session,  in  the  latter,  the  registered  bond  of  interdiction^  must 
be  set  forth  in  the  letters,  and  produced  along  with  them.    The 
subsequent  proceedings  in  reference  to  execution,  publication, 
and  registration,  are  exactly  the  same  as  those  already  detailed 
as  prescribed  in  the  case  of  inhibitions ;  with  this  exception,  that 
in  the  case  of  a  voluntary  interdiction  it  is  unnecessary  to  serve 
it  on  the  party  interdicted,  as  he  has  himself  already  come 
under  the  obligation  not  to  convey  without  consent  of  his  inter- 
dictors.^   Erskine,  indeed,  states  in  the  same  passage,  that  ser- 
vice on  a  person  even  judicially  interdicted  is  not  necessary  on 
the  ground  that  he  was  made  a  party  to  the  action,  and  so  is 
presumed  to  have  been  present  at  the  sentence  constituting  it. 
But  the  case  of  Seton,  Dec.  11,  1622,  M.  7128,  only  estabUshes 
the  position  as  to  a  voluntary  interdiction ;  and  therefore  it  would 
seem  still  prudent,  in  the  case  of  a  judicial  interdiction,  that  it 
should  be  executed  against  the  interdicted  party,  as  well  as 
against  the  lieges. 

1  Erak.  I.  7,  67.  «  Erak.  II.  7,  66. 

»  Erak.  II.  7,  66.  *  Erak.  I.  7,  66. 
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INHIBITION  AGAINST  WIFE  BY  HEB  HUSBAND. 

$  1.  Its  Nature  and  Effects. 

As  a  wife  is  besi  fitted  for^  and  naturally  takes,  the  management 
of  domestic  affairs  and  household  and  family  disbursements, 
she  is  held  by  law  to  have  a  tacit  factorship,  or  prceposituray  aa  it 
is  called,  with  reference  to  such  matters ;  and,  consequently,  the 
husband  is  liable  for  domestic  and  household  furnishings  made 
to  her  by  tradesmen,  even  though  he  should  have  supplied  her 
with  ready  money  sufficient  for  all  proper  furnishings  which  she 
may  have  wasted  or  secreted.  But  as  this  prcspositura  may  be 
grossly  abused  by  her,  the  law  has  furnished  the  husband  with 
a  diligence,  by  the  use  of  which  he  may  deprive  her  of  this 
power  of  management,  and  prohibit  tradesmen  and  others  from 
^vinghercreTforfnnushV  This  diligence  is  called  in- 
hibition.  It  is  obtained  by  the  husband  presenting  a  bill  in  the 
Bill  Chamber  for  letters  of  inhibition  against  his  wife.  The 
letters,  which  are  granted  of  course,  contain  a  will,  authorizing 
messengers-at^arms  to  prohibit  the  wife  from  disposing  of,  or 
putting  away  any  of  her  husband's  goods,  gear,  or  money,  or 
from  contracting  any  debts  for  which  the  husband  may  be  made 
responsible,  and  also  to  prohibit  the  lieges  from  contracting  with 
her,  or  supplying  her  with  furnishings  on  his  credit.^  In  order 
to  obtain  these  letters,  no  document  need  be  produced,  nor  need 
any  reason  be  assigned ;'  but  the  wife  will  be  entitled  to  have 
struck  out  of  the  bill  praying  for  the  letters  any  injurious  ex- 
pressions tending  to  blacken  her  character.^  The  effect  of  the 
inhibition  is  not  so  absolute  as  to  relieve  the  husband  (at  least,  as 

^  Jar.  Styles,  IIL,  p.  540,  89. 

>  EiBk.  Inst.  I,  6,  26 ;  Countess  of  Caithness,  11  Nov.  1747,  M.  6025* 
.  <  Countess  of  Caithness^  11  Nov.  1747,  M.  6025. 
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long  as  the  wife  lives  in  family  with  him)  from  liability  for  such 
necessary  and  proper  f  omishings  as  are  stdtable  to  her  rank  in 
life,  unless  he  be  able  to  instruct  that  he  supplied  her  with 
funds  amply  sufficient  for  such  purposes;  for  his  obligation 
suitably  to  aliment  her  is  not  terminated  by  inhibition.^  The 
principle  of  the  husband's  liability  for  certain  of  his  wife's 
debts,  even  after  inhibition,  seems  to  be  well  stated  in  Mora's 
Notes  to  Stair,  where  he  says :  ^  The  husband  being  bound  to 
aliment  the  wife,  he  is  liable  to  pay  to  those  who  make  fur- 
nishings to  her  any  claim  which  she  herself  could  have  against 
him;  and  the  wife,  by  dealing  with  those  who  make  such 
furnishings,  is  held  to  assign  to  them  the  claim  competent  to 
her  against  her  husband."  It  should  also  be  observed,  that  if, 
after  inhibition,  a  husband  allows  his  wife  to  keep  a  tavern  or 
shop,  he  will  be  liable  for  any  furnishings  supplied  to  her  for 
these  businesses  with  his  knowledge,  and  without  his  objecting.' 

§  2.  Execution  and  Recording  of  Inhibition  against  the  Wife. 

.  An  inhibition  against  a  wife,  like  an  ordinaiy  inhibition,  is 
of  no  effect,  unless  it  be  executed,  published,  and  recorded.^ 
Against  the  wife  it  is  executed  personally  or  at  her  dwelling- 
plaoe  in  common  form.  It  is  executed  against  the  lieges  by 
being  published  at  the  market-cross  of  the  head  burgh  of  the 
county  of  the  wife's  residence,  with  the  same  ceremonies  already 
described  in  treating  of  ordinaiy  inhibitions.  This  publication 
will  be  available  even  against  foreigners.  So  the  Court  held 
in  a  case  where,  after  an  inhibition  had  been  published  against 
a  wife  at  Perth,  the  head  burgh  of  the  shire  of  her  residence, 
and  an  aliment  allowed  her,  she*  went  to  London  and  contracted 
n  debt  with  a  hatter  there.  On  the  hatter  pursuing  the  hus- 
band, the  Court  were  of  opinion  that  an  edictal  citation  at  the 
maiket-cross  of  Edinburgh,  and  pier  and  shore  of  Leith,  was 
quite  unnecessary.  It  was  observed  on  the  bench,  that  'the 
party  with  whom  the  tradesman  contracted  was  a  native  of 
Sootland,  and  het  status  determined  by  the  htwn  of  that  country. 

^  Stair,  I.  417 ;  Auchindlech  and  Lord  Monteiih,  23  June  1675,  M.  5879  ; 
CampbeU  and  Laird  of  Eden,  25  July  1676,  M.  6879. 
.  *  Moitfs  Notes  to  Stair,  p.  23. 
*  Kerr  v.  Gibson,  5  JvXj  1709,  M.  6023.  «  Enk.  L  6^  26. 
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In  the  execution  and  publication  of  the  diligence  of  inhibition^ 
regard  is  only  had  to  the  domicile  of  the  party  who  is  the  object 
of  it;  and  in  the  present  case,  the  diligence  being  regular,  ac- 
cording to  the  law  of  Scotland,  must  be  effectual  against  all 
mankind.'^  FinaUj,  registration  is  necessary  to  the  validity  of 
the  diligence,  which  must  take  place  within  forty  days  of  the 
publication  and  execution,  and  that  either  in  the  register  of  the 
county  where  the  wife  resides,  or  in  the  iQ^eneral  Register  at 
Edinburgh.  The  General  Begister  is  the  best  place  for  re- 
cording, as  it  does  not  seem  to  be  yet  settled  whether  registra- 
tion in  the  Particular  Register  will  affect  creditors  residing  out 
of  the  county  where  it  is  recorded.  It  is  also  very  usual  to 
advertise  in  the  newspapers  that  inhibition  has  been  used; 
but  though  this  step  is  to  be  recommended,  on  account  of  its 
justice  to  the  public,  it  seems  to  have  no  other  authority  than 
common  practice,  and  it  is  not  probable  that  its  omission  would 
be  held  a  nullity.^  Generally,  on  the  subject  of  registration, 
the  remarks  made,  supra^  p.  301,  as  to  the  recording  of  ordinary 
inhibitions,  apply  also  to  this  diligence. 

^  Topham  v.  MarshaU^  26  Jan.  1808,  M.  Appx.^  voce  InhibiticHi,  No.  2. 
<  Brodie's  Stair,  p.  81. 


CHAPTER   XXV- 

FOBMS  OF  INHIBITIONS  AND  INTEBDIOTIONS. 

(1.)  Schedule  of  Inhibition  to  the  Party. 

I,  A.  D.,  Messengeivatr-Annsy  by  virtue  of  Letters  of  In- 
hibition, dated  and  signeted  die  day  of 
Eighteen  hundred  and  years,  raised  at  the  instance  of 
A.  B.  [design  Aim],  Complainer,  against  C.  D.  \design  Atm],  and 
against  all  and  sundiy  her  Majesty's  liieges  and  others  whom 
it  effeirs — ^In  her  Majesty's  name  and  authority,  lawfully  in- 
hibit and  DISCHABOE  you,  the  said  C.  2>.,  that  you  in  noways 
sell,  alienate,  wadset,  dispone,  resign,  renounce,  dilapidate,  nor 
put  away  any  of  your  Lands,  Teinds,  Heritages,  Annualrents, 
Liferents,  fieversions.  Mills,  Woods,  Fishings,  Tacks,  Steadings, 
Sooms,  Possessions,  or  others,  pertaining  and  belonging  to  you ; 
or  make  any  private  or  public  alienations,  dispositions,  wadsets, 
assignations,  resignations,  renunciations,  or  other  rights  or  secu- 
rities thereof,  to  any  person  or  persons ;  or  contract  or  take  on 
debts,  or  grant  bonds  or  other  rights  or  securities  therefor ;  or 
do  any  other  act  or  deed,  directly  or  indirectly,  whereby  the 
right  to  the  said  lands  and  others  pertaining  to  you  may  be  in 
any  ways  evicted  or  adjudged  from  you,  or  you  denuded  diereof, 
in  defraud,  and  to  the  hurt  and  prejudice  of  the  sdd  Com- 
plainer,  anent  the  payment  making  to  him  of  the  sum  of  [th 
v)orde\f  and  the  legal  interest  thereof  since  due  and  till  paid,  con- 
tained in  and  due  by  a  Bill  drawn  by  the  said  A.  £.,  upon  and 
acc^ted  by  you,  dated  the  day  of  Eighteen 
hundred  and  years,  and  payable  months  after 
date,  conform  to  said  Letters  \if  the  Letters  of  Inhibition  proceed 
on  a  depending  aetiony  eay^  ^  anent  the  implementing  and  fulfil- 
ling to  the  said  complainer  the  decree  to  be  obtained  at  his 
instance  in  the  depending  process  mentioned  in  the  said  Letters, 
and  payment  making  to  him  of  the  whole  sums  to  be  therein 
contained,  conform  to  said  Letters ']«     This  I  do  upon  the 
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day  of  Eighteen  hundred  and  years^ 

before  and  in  presence  of  I>,  M^  residenter  in  E.y  witness  to 
the  premises.  A^  />» 

If  the  Inhibition  proceed  on  a  Bond  payable  at  a  fubare 
period^  eai/j  ^anent  the  security  and  payment  to  him  of  the 
principal  sum  of  [tn  worde]^  resting  due  and  payable  at  the  term 
of  Eighteen  hundred  and  years,  with  a  fifth 

part  more  of  the  said  principal  sum  in  case  of  failure,  with  the 
interest  of  the  said  principal  sums  at  the  rate  of  per 

centum  per  annum,  from  and  after  the  said  term  of  payment, 
during  the  non-payment  thereof,  and  a  fifth  part  more  of  the 
interest  due  at  each  term  of  liquidate  penalty  in  case  of  failure 
in  the  punctual  payment  thereof,  all  as  contained  in  the  Bond 
and  Disposition  in  Security  narrated  in  said  Letters,  and  conform 
thereto  in  all  parts/ 

In  the  above  ceue,  as  well  as  in  aU  Bonds  where  there  is  a  long 
narrative^  a  full  double  to  the  WtU  of  the  Letters  of  InhiMtionare 
served^ 

(2.)  Schedule  of  Inhibition  for  the  Lieges. 

I,  A.  D.J  Messenger^at-Arms,  by  virtue  of  Letters  of  Lihi- 
bition,  dated  and  signeted  the  day  of 

Eighteen  hundred  and  years,  raised  at  the  instance  of 

A.  B.  [design  Atm],  Complainer,  against  C.  2>.  [design  Asm],  and 
against  all  and  sundry  her  Majesty's  Lieges  and  others  whom 
it  effeirs — ^In  Her  Majesty's  name  and  authority,  inhibit  and 
DISCHABOE  you,  all  and  sundry  her  Majesty's  Lieges  and  others 
whom  it  effeirs.  That  you,  nor  none  of  you,  presume,  under 
any  colour  or  pretext,  to  buy,  block,  take  or  receive  in  wadset, 
mail,  mail-free,  or  otherwise,  from  the  said  C.  2>.,  any  of  his 
Lands,  Teinds,  Heritages,  Annualrents,  Liferents,  Reversions, 
Mills,  Woods,  Fishings,  Tacks,  Steadings,  Booms,  Possessions, 
or  others,  pertaining  to  him;  nor  receive  from  him  any  dis- 
positions, assignations,  wadsets,  or  other  rights  and  securities 
thereof,  nor  lend  him  any  sums  of  money,  nor  receive  any 
bond,  or  other  right  or  security  therefor;  nor  do  any  other 
act  or  deed,  directly  or  indirectly,  whereby  the  right  to  the  said 
Lands  or  others  foresaid  pertaining  to  him  may  be  any  ways 
evicted  or  adjudged  from  him,  or  he  denuded  thereof,  in  de-> 
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fraud,  and  to  the  hurt  and  prejudice  of  the  said  Gomplainer 
anent  the  paymeiit  making  to  him  of  the  sum  of^  etc.  [or  anent 
the  implementing  and  fulfilling  to  the  said  Gomplainer,  etc.],  as 
in  the  Schedule  to  the  party,  with  certification  to  those  that  do 
in  the  contrary,  that  all  such  alienations,  wadsets^  dispositions, 
bonds,  or  other  rights,  shall  be  null,  and  of  no  a^ail,  force, 
strength,  or  effect,  vHith  all  that  has  followed  or  may  follow 
thereupon,  and  shall  make  no  faith  in  judgment,  or  outwith 
the  same,  in  time  coming.    This  I  do  upon  the  day  of 

Eighteen  hundred  and  years,  before  and  in 

presence  of  D.  if.,  residenter  in  J?.,  Witness  to  the  ipremises. 

A.D. 

(3.)  Uxeeution  of  Inhibition  against  the  Party  and  the  lAegu* 

Upon  the  day  of  Eighteen  hundred  and 

years,  by  virtue  of  Letters  of  Inhibition  dated 
and  signeted  the  day  of  Eighteen  hundred 

and  years,  raised  at  the  instance  of  A,  B.  \demgn  Attn], 

against  C.  D.  [design  Attn],  and  against  all  and  sundiy  her 
Majesty's  Lieges,  and  others  whom  it  effeirs,  I,  ^.  jD.,Messenger- 
at^Arms,  passed,  and  in  her  Majesty's  name  and  authority  law- 
fully Inhibited  and  Discharged  the  said  C.  i>.,  that  he  in  noways 
sell,  alienate,  wadset,  dispone,  resign,  renounce,  dflapidate,  or 
put  away  any  of  his  Lands,  Teinds,  Heritages,  Annualrents, 
Liferents,  Reversions,  Mills,  Woods,  Fishings,  Tacks,  Steadings, 
Rooms,  Possessions,  or  others  pertaining  and  belonging  to  him ; 
or  make  any  public  or  private  alienations,  dispositions,  wadsets, 
assignations,  resignations,  renunciations,  or  other  rights  or  secu- 
rities thereof  to  any  person  or  persons,  or  contract  or  take  on 
debts  or  grant  bonds  or  other  right  or  security  therefor,  or  do 
any  other  act  or  deed,  directly  or  indirectly,  whereby  the  right 
to  the  said  Lands  and  others  pertaining  to  him  may  be  ^anyways 
evicted  or  adjudged  from  him  or  he  denuded  thereof  in  defraud, 
and  to  the  hurt  and  prejudice  of  the  said  Gomplainer,  anent 
the  payment  making  to  him  of  the  snih  of  [in  words]  sterling, 
and  the  legal  interest  thereof  since  due  and  till  paid,  contained 
in  and  due  by  a  Bill  drawn  by  the  said  A.  j8.,  upon  and  accepted 
by  the  said  C.  D.,  dated  the  day  of  Eighteen 

hundred  and  years,  and  payable  months  after 

date  [if  the  Letters  proceed  on  a  depehding  process,' then  say. 
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^  anent  the  implementing  and  fulfilling  to  the  said  Complainer 
the  Decree  to  be  obtained  at  his  instance  in  the  depending  pro- 
cess mentioned  in  said  Letters,  and  paym^t  making  to  him  of 
the  whole  soms  to  be  therein  contained'] ;  and,  also  bj  virtue 
and  in  name  and  authority  foresaid,  I  passed  to  the  Market 
Cross  of  E.J  being  the  head  burgh  [or  county  town  when 
there  is  no  burgh  in  the  shire']  of  the  Sheriffdom  of  J?.,  within 
which  Sheriffdom  the  said  (7.  D*  Uves  and  resides,  and  thereat^ 
after  my  crying  three  several  oyezes,  making  open  proclamation 
and  public  reading  of  the  said  Letters  of  Lihibition,  I  lawfully 
inhibited  and  discharged  all  and  sundry  her  Majesty's  Lieges, 
and  others  whom  it  effeirs,  that  they,  nor  none  of  them,  presume, 
binder  any  colour  or  pretext,  to  buy,  block,  take,  or  receive  in 
wadset,  mail,  mail-free,  or  otherwise,  from  the  said  (7.  i>.,  any 
pf  his  Lands,  Heritages,  Annual  tents,  Liferents,  or  others  fore- 
said, pertaining  to  him,  or  receive  from  him  any  dispositions, 
assignations,  wadsets,  or  other  rights  and  securities  thereof,  or 
lend  him  any  sums  of  money,  or  receive  any  bond  or  other 
right  or  security  therefor,  or  do  any  other  act  or  deed,  directly 
or  indirectly,  in  defraud  and  to  the  hurt  and  prejudice  of  the 
said  Complainer  as  said  is,  with  certification  to  them,  conform  to 
the  tenor  of  said  Letters  in  all  points.  A  just  Copy  of  Inhibition 
to  the  effect  foresaid  I  delivered  to  the  said  C.  D.  personally 
[or  I  left  for  the  said  C.  />.,  within  his  dwelling-place  in  , 

etc.,  etc.,  as  the  case  may  be\y  and  I  affixed  and  left  a  just  Copy 
of  Inhibition  for  all  and  sundry  her  Majesty's  Lieges,  and 
others  whom  it  effeirs,  at  and  upon  the  said  Market  Cross  of  E^ 
and  that  after  my  using  the  solemnildes  aforesaid,  and  inhibit* 
ing  and  discharging  them  thereat,  as  said  is ;  which  copies  of 
Inhibition  were  signed  by  me,  did  bear  the  date  hereof,  and 
contained  the  date  and  signeting  of  said  Letters  of  Inhibition, 
with  the  name  and  designation  of  D,  M,j  residenter  in  E.^ 
witness  to  the  haill  premises,  and  hereto  subscribing  with  me  on 
this  and  the  preceding  pages. 

J9.  if..  Witness.  A.D. 

* 

(4.)  Execution  of  Inhibition  against  the  Party  when  he  is  furth  of 

Scotland^  and  against  the  Lieges, 

The  execution  in  this  case  is  exactly  the  same  as  in  the  pre- 
ceding one,  down  to  the  words,  ^  as  also^  etc,'  then  sayj  And 
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also,  by  yirtae  and  in  name  and  anthoritj,  I  passed,  and  law- 
fully Inhibited  and  Discharged  all  and  sundry  her  Majesty's 
Lieges,  and  others,  that  they,  nor  none  of  them,  presume,  etc. 
[as  in  the  preceding  Execution^  down  to  the  tDordsy  A  JUST  CoPT 
OF  Inhibition,  etc.],  then  say :  A  just  copy  of  Inhibition,  to  the 
effect  foresaid,  for  the  said  C.  2>.,  as  bdng  f urth  of  Scotland, 
and  a  just  copy  of  Inhibition  for  all  and  sundry  her  Majesty's 
Lieges,  and  others  whom  it  effeirs,  both  subjoined  to  a  full 
double  of  said  Letters  to  the  Will,  bearing  on  the  face  thereof 
that  the  same  was  defivered  for  all  and  each  of  these  parties,  I 
delivered  at  the  Office  of  the  Keeper  of  the  Becord  of  Edictal 
Citations,  within  the  General  Register  House,  Edinburgh,  in 
terms  of  the  Statute  and  Act  of  Sederunt  thereanent,  and  In- 
hibiting and  Discharging  them  thereat,  as  said  is  [if  there  is  a 
Warrant  to  serve  upon  the  Lieges  at  Market-cross  of  Edinburgh^ 
and  Fier  and  Shore  of  Leithy  and  the  Letters  are  executed  at 
these  plaees]y  then  say :  And  the  like  copy  of  Inhibition  for  aU 
and  sundry  her  Majesty's  Lieges,  and  others  whom  it  effeirs,  I 
affixed  and  left  at  upon  each  one  of  the  Market-cross  of  Edin- 
burgh, and  the  Fier  and  Shore  of  Leith,  respectively  and  suc- 
cessively, after  each  other,  and  that  after  my  crying  three 
several  oyezes,  making  open  proclamation  and  public  reading  of 
the  said  Letters  at  each  of  the  said  three  last  mentioned  places, 
and  Inhibiting  and  Discharging  them  thereat,  as  said  is;  all 
which  copies  of  Inhibitions  were  signed  by  me,  did  bear  the  date 
hereof,  and  contained  the  date  and  signeting  of  said  Letters, 
with  the  name  and  designation  of  2>.  M^  residenter  in  Edin- 
burgh, witness  to  the  haill  premises,  and  hereto  subscribing  with 
me  on  this  and  the  preceding  pages. 

A.D. 
D.  if.,  Witness. 

(5.)  Inhtbitum  by  a  Husband  against  his  Wife.    Schedule  for 

the  Wife. 

I,  A.  2>.,  Messenger-at-Arms,  by  virtue  of  Letters  of  Inhibi- 
.tion,  dated  and  signeted  the  day  of 

Eighteen  hundred  and  years,  ndsed 

at  the  instance  of  A.  B.y  Smith  in  £,  Complainer,  against  C.  D. 
or  JS.,  wife  of  the  said  Complainer,  and  against  all  and  sundry 
her  Majesty's  Lieges,  and  others  whom  it  effeirs,  in  her  Ma« 
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jest/s  name  and  authorily  lawfully  Inhibit  and  Discharge  you^ 
the  said  (7.  D.  or  JS.,  that  you  in  noways  sell,  alienate^  give  in 
pledge  or  gift,  dispose  of,  dilapidate,  nor  put  away,  any  of  the 
goods,  gear,  sums  of  money,  household  furniture,  or  others,  per- 
taining and  belonging  to  you  or  to  the  said  Complainer,  or  in 
common  between  you  and  him,  as  husband  and  wife,  or  con- 
tract or  take  on  debts  with  any  person  or  persons  whatsoever, 
by  bond,  bill,  account,  credit,  or  otherwise,  to  the  hurt  and  pre- 
judice of  your  said  husband,  or  whereby  his  person,  estate,  or 
effects  may  be  in  any  ways  attached,  affected,  or  evicted,  con- 
form to  said  Letters.    This  I  do  upon  the  day  of 

Eighteen  hundred  and  years,  before 

and  in  presence  of  D.  if.,  residenter  in  J?.,  witness  to  the 
premises. 

A.  D. 

(6.)  Schedule  for  ^  Liegesy  to  be  affixed  and  left  upon  the 
Market-cross  of  the  head  Burgh  of  the  Shire  where  the  Wife 
resides. 

I,  A,  D.y  Messengei^t^Arms,  by  virtue  of  Letters  of  Lihibi- 
tion,  dated  and  signeted  the  day  of 

Eighteen  hundred  and  years,  raised 

at  the  instance  of  A.  jB.,  Smith  in  £*.,  Complainer,  against  C.  D. 
or  £.,  his  wife,  and  against  all  and  sundry  her  Majest/s  Lieges, 
and  others  whom  it  effeirs,  in  her  Majesty's  name  and  autho- 
rity lawfully  Inhibit  and  Discharge  you,  all  and  sundry  her 
Majesty's  Lieges,  and  others  whom  it  effeirs,  that  you,  nor 
none  of  you,  presume,  under  any  colour  or  pretext  whatsoever, 
directly  or  indirectly,  to  buy,  take,  or  receive  in  pledge,  gift,  or 
otherwise,  from  the  said  C  i>.  or  J5.,  any  goods,  gear,  or  effects 
belonging  to  her,  or  to  the  said  A.  J?.,  her  husband,  or  in  com- 
mon betwixt  them,  as  husband  and  wife^  or  advance  to  her  any 
sums  of  money,  or  sell  or  furnish  to  her  any  goods,  gear,  or 
other  effects,  upon  bond,  bill,  account,  pledge,  credit,  or  other- 
wise, in  time  coming,  without  the  special  authority  and  consent 
of  her  said  husband ;  with  certification  to  those  that  do  on  the 
contrary,  that  all  such  purchases,  sales,  or  pledges,  and  all  bonds, 
bills,  accounts,  or  other  vouchers  of  debt,  to  be  made  and  granted 
by  tlie  said  (7.  B.  or  B^  shall  be  void  and  null,  and  of  no  force, 
strength,  or  effect,  with  all  that  has  followed,  or  is  competent  to 
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follow  thereupon,  in  judgment,  or  outwith  the  same ;  and  that 
the  said  Complainer  shall  have  good  right,  action,  and  title  to 
reclaim  and  recover  all  goods,  gear,  and  effects,  which  shall  be 
sold,  gifted,  or  disposed  of  by  his  said  wife,  and  that  he  shall 
noways  be  bound  to  pay  any  sums  of  money,  or  the  price  of  any 
goods  or  furnishings  which  shall  be  lent,  sold,  or  furnished  to 
her  in  time  coming,  conform  to  said  Letters.  This  I  do  upon 
the  day  of  Eighteen  hundred  and 

years,  befcne  and  in  presence  of  /.  iV.,  reaidenter 
in  E^  witness  to  the  premises.  A,  2>. 

(7.)  EaectUion  of  the  foregoing  IrJiibkion  on  different  Daye. 

Upon  the  and  days  of 

Eighteen  hundred  and  years,  by  virtue  of  Letters 

of  Inhibition,  dated  and  signeted  the 

day  of  and  year  aforesaid,  raised  at  the  instance  of 

A.  B.y  Smith  in  f  .,  Complainer,  against  C.  2>.  or  JB.,  his  wife, 
and  against  all  and  sundry  her  Majesty's  Lieges,  and  others 
whom  it  effeirs,  I,  A»  i>.,  Messenger-«t-Arms,  passed,  and  in 
her  Majesty's  name  and  authority  lawfully  Lihibited  and  Dis- 
charged the  said  C.  D.  or  J5.,  that  she  in  noways  sell,  alienate, 
give  in  pledge  or  gift,  dispose  of,  dilapidate,  or  put  away,  any 
of  the  goods,  gelu*,  sums  of  money,  household  furniture,  or 
others,  pertaining  and  belonging  to  her  or  to  the  said  Conw 
plainer,  or  in  common  betwixt  them,  as  husband  and  wife,  or 
contract  or  take  on  debts  with  any  perscm  oit  persons  whatsoever, 
by  bond,  bill,  account,  credit,  or  otherwise,  to  the  hurt  and 
prejudice  of  her  said  husband,  or  whereby  his  person,  estate,  or 
effects  may  be  anyways  attached,  affected,  or  evicted ;  and  also^ 
by  virtue  and  in  name  and  authority  foresaid,  I  passed  to  the 
Market-cross  of  E^  being  the  head  buigh  \or  county  town, 
when  there  i$  no  burgh  in  the  ehtre"]  of  the  Sheriffdom  of  E^ 
within  which  Sheriffdom  the  said  C.  D.  or  B.  lives  and  resides, 
and  thereat,  after  my  crying  three  several  oyezes,  making  open 
proclamation  and  public  reading  of  the  said  Letters,  I  lawf  uOy 
Inhibited  and  Discharged  all  and  sundry  her  Majesty^s  Lieges, 
and  others  whom  it  effeirs,  that  they,  nor  none  of  them,  presume, 
under  any  colour  or  pretext  whatsoever,  directly  or  indirectly, 
to  buy,  take,  or  receive  from  the  said  C»  D.  or  B^  atay  goods, 
gear,  or  effects  belonging  to  her,  or  to  the  said  A.  B^  her  hu^? 
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band,  or  in  common  betwixt  them,  as  husband  and  wife,  or 
advance  to  her  any  sums  of  money,  or  sell  or  f  mmish  to  her  any 
jgoods,  gear,  or  other  effects,  npon  bond,  bill,  account,  pledge 
credit,  or  otherwise,  in  time  coming,  without  the  special  autho- 
rity and  consent  of  her  said  husband  ;  and  I  made  certification 
to  those  that  do  on  the  contraiy,  that  dl  such,  purchases^  sales, 
or  pledges,  and  all  bonds,  bills,  accounts,  and  other  vouchers  of 
debt  to  be  made  or  granted  by  the  said  (7. 2>.  or  £.,  shall  be  void 
and  null,  and  of  no  force,  strength,  or  effect,  with  all  that  has 
followed  or  is  competent  to  follow  thereon,  in  judgment,  or  out- 
with  the  same ;  and  that  the  said  Complainer  shall  have  good 
right,  action,  and  title  to  reclaim  and  recover  all  goods,  geaf^ 
and  effects,  which  shall  be  sold,  gifted,  or  dispoaed  of  by  his 
5aid  wife,  and  that  he  shall  noways  be  bound  to  pay  any  sums 
of  mon^,  or  the  price  of  any  goods  or  furnishings,  which  shall 
be  lent,  S(4d,  or  furnished  to  her  in  time  coming,  conform  to 
said  Letters  in  all  points.  A  just  copy  of  Inhibition,  to  the 
effect  foresaid,  I  delivered  to  the  said  C.  D.  or  B.  personaUy, 
before  and  in  presence  of  D.  Jf.,  residenter  in  ^.,  witness  to  the 
premises,  and  that  upon  the  first  date  hereof ;  and'  a  just  copy 
of  Inhibition  I  affixed  and  left  for  all  and  sundry  heir  Majesty^s 
Lieges,  and  others  whom  it  effeirs,  at  and  upon  the  said  Market- 
cross  of  f  .,  and  that  after  my  using  the  solemnities  aforesaid, 
and  Inhibiting  and  Discharging  them  thereat  as  aforesaid,  be- 
fore and  in  presence  of  /.  iV^.,  residenter  in  JE,j  witness  to  the 
premises,  and  that  upon  the  second  and  last  date  hereof ;  whic]i 
copies  of  Inhibition  were  signed  by  me,  did  bear  the  dates  here- 
of respectively,  and  contained  the  date  and  signeting  of  said 
Letters,  with  the  names  and  designations  of  the  said  2>.  M.  and 
/.  N..  witnesses  to  the  premises  respectively,  as  above  distin- 
goish^  and  hereto  subs^bing  with  L  on  t£  and  the 
preceding  pages.  A,  D. 

D.  M.^  Witness. 

/.  N,j  Witness. 

LETTSB6  OF  INTSBDICTIOK. 

(1.)  Schedule  to  the  Party  proceeding  on  a  Decree* 

I,  A.  2>.,  Messenger-at-Arms,  by  virtue  of  Letters  of  Inter- 
diction, dated  and  signeted  the  day  of 
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Eighteen  himdred  and  years,  raised  at  the  instance  of 

A.  B.J  Esquire  of  S.y  Complainery  against  C.  D^  EsqairOi 
residing  at  E.;  and  against  all  and  sandiy  her  Majesty^s 
Lieges,  and  others  whom  it  effeirs,  in  her  Majesty's  name  and 
authority  lawfully  Interdict,  Inhibit,  and  Discharge  you,  the 
said  C  i>.,  that  you  in  noways  act  in  your  affairs  without  the 
concurrence,  advice,  and  consent  of  the  said  Complainer,  and  that 
you  in  noways  sell,  alienate,  wadset,  dispone,  resign,  renounce, 
dilapidate,  nor  put  away  any  of  your  Lands,  Teinds,  Heritages, 
Annualrents,  Liferents,  Seyersions,  Mills,  Woods,  Fishings, 
Tacks,  Steadings,  Booms,  Possessions,  or  others,  pertaining 
and  belonging  to  you,  or  to  which  you  may  hereafter  succeed; 
nor  make  any  public  or  private  alienations,  dispositions,  wadsets, 
assignations,  resignations,  renunciations,  or  other  rights  or  secu- 
rities thereof,  to  any  person  or  persons ;  nor  contract  or  take  on 
debts,  nor  grant  bonds  or  other  right  or  security  therefor,  nor 
do  any  other  act  or  deed  directly,  whereby  the  right  to  the  said 
Lands  and  others  pertaining  to  you  may  be  anyways  evicted  or 
adjudged  from  you  to  your  own  hurt  and  prejudice,  contrary  to 
the  Decree  of  Interdiction  obtained  before  the  Lords  of  Council 
and  Session  upon  the  day  of  Eighteen  hundred 

and  years,  at  the  instance  of  the  said  Complainer 

against  you,  all  as  more  fully  narrated  in  said  Letters,  and  con- 
form thereto  in  all  points.    This  I  do  upon  the  day  of 
Eighteen  hundred  and               years,  before  and  in 
presence  of  D.  Jf.,  residenter  in  E^  witness  to  the  premises. 

A.D. 

(2.)  Schedule  of  PabUcation^  and  Interdiction  for  the  Lieges, 

I,  A.  D.y  Messenger-at-Arms,  by  virtue  of  Letters  of  Interdic- 
tion, dated  and  signeted  the  day  of 
Eighteen  hundred  and  years,  raised  at  the  instance 
of  A.  B^  Esquire  of  S.j  Compluner,  against  C.  2>.,  Esquire, 
residing  at  J?.,  and  against  all  and  sundry  her  Majesty's  Lieges, 
and  others  whom  it  effeirs,  in  her  Majesty's  name  and  autho- 
rity hereby  make  due  and  lawful  Intimation  and  Publication  of 
the  said  Letters,  and  lawfully  Inhibit  and  Discharge  you,  all 
and  sundiy,  her  Majesty's  Lieges,  and  others  whom  it  effeirs, 
that  you,  nor  none  of  you,  presume,  under  any  colour  or  pretext 
whatever,  to  btiy,  block,  take,  or  receiye  in  wadset,  mail,  rnait^ 
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f ree^  or  otherwise^  from  ihe  said  C.  D.^  any  of  his  Lands,  Teinds, 
Heritages,  Annualrents,  Liferents,  Seversions,  Mills,  Woods, 
Fishings,  Tacks,  Steadings,  Booms,  Possessions,  or  others,  pertain- 
ing  to  him,  nor  receive  from  him  any  dispodtiona,  assignations, 
wadsets,  or  other  rights  and  securities  thereof,  nor  lend  him 
any  sums  of  money,  nor  receive  from  him  any  bond  or  other 
right  or  security  therefor,  nor  do  any  othar  act  or  deed,  directly 
or  indirectly,  whereby  the  right  to  the  said  Lands  and  others 
foresaid,  pertaining  to  the  said  C.  2>.,  may  be  anyways  evicted 
or  adjudged  from  him  without  the  advice  and  consent  of  the 
said  Complainer  first  had  and  obtained  thereto,  conform  to  a 
Decree  of  Interdiction  obtained  before  the  Lords  of  Council 
and  Session  upon  the  day  of  Eighteen  hundred 

and  years,  at  the  instance  of  the  said  Complainer 

against  the  said  C.  Z>.,  with  codification  to  those  that  do  on  the 
contrary,  that  the  same  shall  be  null,  and  of  no  force,  strength, 
or  effect,  with  all  that  has  followed  or  may  follow  thereon,  and 
shall  make  no  faith  in  judgment  or  outwith  the  same  in  time 
coming,  conform  to  said  Letters.  This  I  do  upon  the 
day  of  Eighteen  hundred  and  years,  before 

and  in  presence  of  D.  if.,  residenter  in  E^  witness  to  the 
premises.  A,  D. 

(3.)  Eaecutum  of  Letters  of  Interdiction  against  ihe  Party  and 

the  Lieges. 

Upon  the  day  of  Eighteen  hundred  and 

years,  by  virtue  of  Letters  of  Interdiction,  dated 
and  signeted  the  day  of  and  year 

aforesaid,  raised  at  the  instance  of  A.  J5.,  Esquire  of  >S.,  Com- 
plainer, against  C  2>.,  Esquire,  residing  at  E.j  and  against  all 
and  sundry  her  Majesty's  Lieges,  and  others  whom  it  effeirs,  I, 
A.  jD.,  Messenger-atr-Arms,  passed,  and  in  her  Majesty's  name 
and  authority  lawfully  Interdicted,  Inhibited,  and  Discharged 
the  said  C.  J7.,  that  he  in  noways,  etc,  etc. ;  \here  take  in  as  in 
the  Schedule  to  the  Party ^  down  to  and  including  ihe  words,  ^  in  all 
points/  substituting  ^he*  or^  him,*  and  *  Am,*  for  *  you^  and  *  your;* 
then  say']  And  also,  by  virtue  and  in  name  and  authority  foresaid, 
I  passed  to  the  Market-cross  of  i^.,  being  the  head  burgh  (or 
eounty  town,  v>hen  there  is  no  burgh  in  the  shire)  of  the  Sheriffdom 
(or  Stewartry)  of  G^  within  which  Sheriffdom  (or  Stewartry) 
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the  said  C.  D.  lives  and  resides  and  lias*  his  domicile^  and 
thereat,  after  my  ciying  three  several  oyezes,  making  open 
proclamation  and  public  reading  of  the  said  Letters,  I  made 
due  and  lawful  Intimation  and  Publication  of  the  said  Letters, 
and  Lihibited  and  Discharged  all  and  sundry  her  Majesty's 
Lieges,  and  others  whom  it  effeirs,  that  they,  nor  none  of  th^n, 
presume,  etc.  \here  take  in  09  in  the  Schedule  to  the  Liegesy  daum 
to  and  ineluding  the  toordsy  ^  first  liad  and  obtained  thereto;^  then^ 
«ay]  And  I  made  certification  to  those  that  do  on  the  contraij, 
etc.  [ae  in  the  Schedule  to  the  Lieges^  down  to  and  i$icluding  Ae 
wordSf  'in  time  eonUng*'].  This  I  did,  conform  to  said  Letters 
in  all  points ;  a  just  copy  of  Interdiction  and  Inhibition  to  the 
effect  foresaid  I  delivered  to  the  said  (7.  2>.  personally  at  H^ 
and  a  just  copy  of  Intimation,  Publication,  and  Inhibition,  to 
the  effect  foresaid,  for  all  and  sundry  h^  Majesty's  Lieges,  and 
others  whom  it  effeirs,  I  affixed  and  left  at  and  upon  the  said 
Market-cross  of  G.,  toad  that  after  my  using  the  solemnities 
aforesaid,  and  Intimating,  Publishing,  Inhibiting,  and  Discharg- 
ing them  thereat,  as  said  is,  which  copies  were  signed  by  me, 
did  bear  the  date  hereof,  and  contained  the  date  and  signeting 
of  said  Letters,  with  the  name  and  designation  of  D,  M^  resi* 
denter  in  ^.,  witness  to  the  premises,  and  hereto  with  me  sub- 
scribing on  this  and  the  preceding  pages. 

D.  3f.,  Witness. 

(4.)  Publication  of  Voluntary  Interdiction. 

These  are  not  generally  executed  against  the  party  himself, 
only  against  the  lieges,  at  ^e  market-cross  of  the  head  burgh  of 
the  shire  where  he  has  his  domicile;  and  the  Schedule  for  the 
Lieges  will  be  as  follows,  viz. : — 

^  In  her  Majesty's  name  and  authority  hereby  make  due 
and  lawful  Intimation  and  Publication  of  the  Bond  of  Interdic- 
tion narrated  in  said  Letters,  and  of  the  said  Letters  to  you,  all 
and  sundry  her  Majesty's  Lieges,  and  others  whom  it  effeirs, 
and  Inhibit  and  Discharge  you,  that  you,  nor  none  of  you,  pre- 
sume,' etc.  [m  in  the  WiU  of  the  Letters^  and  the  Execution  of 
which  made  to  correspond"] 

A  double  to  the  will  of  the  above  is  required  for  service  at 
the  market-cross. 


CHAPTER  XXV I. 


BEMOVINO  OF  TENANTS. 


The  first  step  towards  the  removal  of  a  tenant  is  a  precept  of 
warnings  the  nature  of  which  will  be  best  explained  by  quoting 
the  language  of  Stair  and  Erskine  on  the  subject : — 

*  The  order  of  removing  of  old  was  thus :  The  master  of  the 
ground  did  only  verbally  intimate  to  the  tenant  to  remove  at 
the  next  Whitsunday ;  and  the  only  solemnity  requisite  was,  that 
before  the  said  term  he  appeared  before  the  door  of  the  tenant, 
and  broke  a  lance  there,  as  a  symbol  of  his  breaking  the  tacit 
relocation  betwixt  them :  whereupon,  the  second  day  after 
Whitsunday,  he  came  brevi  manu,  and  expelled  the  tenant ;  or 
at  least  laid  out  some  of  his  goods  to  complete  the  solemnity 
of  his  removing.  Hence  arose  many  quarrels,  violences,  and 
breaches  of  the  public  peace ;  as  when  the  tenant  had  any  de- 
fencey  reason,  or  pretence  for  which  he  could  not  be  removed, 
or  otherwise  was  unwilling,  and  not  compelled  by  law  or  public 
authority,  but  by  private  force. 

'For  remedy  whereof,  that  excellent  statute  concerning 
warning  and  removing  of  tenants  was  made.  Pari.  1555,  c.  39, 
prescribing  the  order  of  removing  thus:  First^  "That  the 
master  of  the  ground  give  a  precept  of  warning  in  writ,  com-^ 
manding  his  officer  (which  may  be  any  person  he  pleaseth,  for 
whose  name  a  blank  is  left  in  the  precept)  to  go,  forty  days 
before  Whitsunday,  and  intimate  to  the  tenant  that  he  remove 
himself,  his  family,  sub-tenants,  goods  and  gear,  at  the  said 
term,  and  leave  the  tenement  void  and  redd,  that  the  wamer 
may  enter  in  possession."  This  may  be  done  either  personally, 
or  at  his  dwelling-house. 

*  Secondly  f  The  precept  must  authorize  the  officer  to  make 
the  said  denunciation,  forty  days  before  the  term  upon  the 
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ground  of  the  land,  and  to  leave  a  copy  thereof  affixed  there- 
upon ;  and,  by  the  same  space,  it  must  be  done  at  the  kirk- 
door,  at  the  time  of  dissolving  the  congregation  from  the  first 
sermon,  leaving  a  copy  thereof  affixed  upon  the  kirk-^oor :  All 
which  must  be  done  before  two  witnesses  required  for  that 
effect,  and  executions  made  conform  by  the  officer,  which,  with- 
out any  other  instrument  or  solemnity,  doth  sufficiently  prove, 
unless  it  be  improven.  Upon  this  order  the  pursuer  hath  a 
privileged  action  lipon  six  days'  warning  only,  without  continua- 
tion (Pari.  1555,  c.  39) ;  and  that  because  of  the  necessity  of 
despatch,  that  the  new  tenant,  who  hath  taken,  may  be  put 
In  possession,  and  the  land  not  left  waste,  both  to  public  and 
private  detriment.* — Stair,  11.  9,  39,  40. 

^  In  every  case  where  warning  was  necessmy,  it  behoved  the 
landlord,  by  our  former  law,  to  observe  strictly  the  whole  order 
prescribed  by  the  Act  1555 ;  but  because  tenants  frequently 
took  occasion,  from  the  multitude  of  forms  prescribed  by  that 
Act,  to  object  nullities  in  the  order  of  warning,  whidi  was 
attended  with  numberless  inconveniences  both  to  the  landlord 
and  tenant,  an  cation  is,  by  the  before  cited  Act  of  Sederunt, 
1756,  given  to  landlords,  either  to  follow  the  directions  of  the 
statute,  or  to  bring  their  action  of  removing  before  the  Judge 
Ordinary,  so  as  it  may  be  called  in  Court  forty  days  before  the 
Whitsunday  preceding  the  ish,  which  is,  by  the  said  Act  of 
Sederunt,  declared  (as  it  is  indeed  in  common  sense)  equivalent 
to  a  warning  executed  according  to  the  directions  of  the  statute.' 
— Ersk.  Inst.  11.  6,  48. 

The  precept  of  warning,  as  required  by  statute  to  be  given, 
is  a  command  issued  by  the  proprietor  of  the  ground,  and  not 
by  any  judicial  or  ministerial  authority.  It  may,  therefore,  be 
directed  to,  and  executed  by,  any  person  who  acts  in  this  matter 
as  the  officer  of  the  proprietor.  As,  however,  a  tenant  wishing 
to  remain  in  possession  may  take  advantage  of  any  informality 
in  the  proce^iing,  and  as  a  person  unaccustomed  to  the  duty  of 
serving  intimation  might  easily  omit  some  of  the  statutory  re- 
quirements, this  duty  is,  of  course,  in  practice  usually  ccnnmitted 
to  some  officer  of  the  law.^ 

The  effect  of  a  precept  of  warning  duly  executed,  is  to  g^ve 
the  landlord  a  right  to  raise  a  summons  of  removing  upon  six 

^  See  A.  S.,  1756,  Deo.  4. 
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days'  inducicB.^  The  action  may  be  pursued  before  the  term,  if 
it  be  after  the  warning.* 

Although,  after  a  precept  of  warning  duly  executed,  an  action 
of  removing  be  competent  in  the  Court  of  Session,  on  the  short 
inducicB  of  six  days,  it  is  much  the  preferable  and  now  almost 
the  universal  practice,  to  bring  the  action  before  the  Sheriff 
Court ;  for,  when  this  is  done,  and  decree  of  removing  is  pro- 
nounced, the  Sheriff  may  proceed  to  eject  the  tenant,  without 
the  necessity  of  any  charge  upon  the  decree,  and  even  before 
extract ;  whereas  an  extract  and  charge  are  necessary  upon  all 
decrees  of  removing  pronounced  by  the  Court  of  Session.'  It 
has  been  held  illegal  for  an  heir-at-law  during  apparency  to. 
enforce  a  decree  of  removing  obtained  by  his  ancestor.^ 

The  procedure  in  the  inferior  court  action,  as  well  as  the 
forms  for  summary  removing  under  leases  in  terms  of  the  Act 
16  and  17  Vict.,  c.  80,  §  30,  will  be  given  in  the  chapter  on 
inferior  courts. 

§  1.  FonfM  for  Removing  under  the  Act  1555,  c.  39. 

(1.)  Schedule  for  the  Tenant. 

I,  A,  jB.,  Messenger-at-Arms,  [Sheriff  Officer,  or  Officer  in 
that  part,*]  specially  constituted  by  virtue  of  a  Precept  of 
Warning,  dated  the  day  of  Eighteen  hundred 

and  years,  issued  by  C.  D.,  of  ,  heritable  proprietor 

of  the  Lands  and  others  after-mentioned,  do  hereby  premonish, 
warn,  and  charge  you,  E.  jP.,  Tenant  in  the  said  Lands  and 
others,  to  flit  and  remove  yourself,  your  wife,  family,  sub- 
tenants, servants,  cottars,  dependants,  goods  and  gear,  f  urth  and 
from  All  and  Whole  [here  describe  the  lands  a*  in  the  Precepi\j  as 
the  same  is  presently  occupied  and  possessed  by  you,  and  to 
desist  and  cease  from  the  possession  of  the  said  Lands  and 
others,  and  to  leave  the  same  void  and  redd,  and  that  at  the 

1  Stair,  II.  9,  40.  *  Stair,  IV.  26,  12. 

*  Bell  on  Leaaes,  66 ;  Macallan's  Notes  to  Eiskine,  note  1,  p.  354.  See 
(klso  St.  1565,  c.  89 ;  A.  S.,  1756,  Dec.  4 ;  Erek.  II.  6, 45-55 ;  Stair,  II.  9, 
89-46 ;  IV.  26,  5-16 ;  and  Mere's  Notes  to  Stair,  pp.  172,  268 ;  Act  1  and 
2  Vict.,  c.  119. 

*  Mackenzie  v.  GiOanders,  8  Dec.  1853,  XVI.  D.  158. 

V     '  Any  peregn  to  whom  the  precept  is  directed  may  give  the  warning. 

X 
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ferm  of  ,  to  the  effect  that  the  said  C.  D^  by  himself, 

his  tenants^  sab-tenants,  and  others  in  his  name,  may  enter  to 
the  peaceable  possession  thereof,  bmik,  enjoy,  let,  and  dispose 
thereof  at  their  pleasure  in  all  time  coming,  conform  to  the 
said  C  2>.'f  rights  and  infeftments  thereof,  with  certification  to 
'  you,  conform  to  the  said  Precept  of  Warning  in  all  points.  This 
I  do  upon  the  day  of  Eighteen  hundred  and 

years,  before  and  in  presence  of  Z>.  3f.,  residenter  in 
E,j  witness  to  the  premises.  A.  B. 

Another  schedule,  the  same  as  above,  is  left  in  a  cleft  stick 
stuck  into  the  ground  of  the  land,  and  another  affixed  to  the 
door  of  the  kirk  of  the  parish  where  the  lands  lie. 

(2.)  Eaecutian  of  Precept  of  Warning. 

Upon  the  day  of  Eighteen  hundred  and 

years,  I,  ^.  J5.,  Messenger-at-Arms  [or  Sheriff  officer, 
or'Officer  in  that  part  specially  constituted],  by  virtue  of  a 
Precept  of  Warning  dated  the  day  of  and 

year  aforesaid,  issued  by  C.  2?.,  of  ,  heritable  proprietor 

of  the  Lands  and  others  after-mentioned,  passed,  and  lawfully 
premonished,  warned,  and  charged  JE.  F^  tenant  of  the  said 
Lands  and  others,  to  flit  and  remove  himself,  his  wife,  family, 
sub-tenants,  servants,  cottars,  and  dependants,  goods  and  gear, 
f urth  and  from  All  and  Whole  \here  describe  the  Lands  as  in  the 
Precepi]^  at  the  term  of  ,  and  to  desist  and  cease  from 

the  possession  of  the  same,  and  to  leave  the  same  void  and  redd 
at  the  said  term^  to  the  effect  that  the  said  C.  2>.,  by  himself, 
his  tenants,  sub-tenants,  and  others  in  his  name,  may  then  enter 
thereto,  and  peaceably  possess  and  enjoy  the  same,  and  let  and 
dispose  thereof  at  their  pleasure  in  all  time  coming,  conform  to 
the  said  C.  Dh  rights  and  infeftments  thereof ;  and  also,  upon 
the  day  of  and  year  first  above-mentioned, 

being  a  Sunday,  in  the  forenoon,  and  that  immediately  on  the 
dismissal  of  the  congregation,  I  passed  to  the  most  patent  door 
of  the  Parish  Kirk  of  H.j  within  which  parish  the  said  heritable 
subjects  lie,  and  then  and  there,  in  virtue  of  the  said  Precept  of 
Warning,  and  after  making  public  intimation  and  open  proclsr 
mation  thereof,  and  crying  three  several  oyezes,  as  use  is,  in 
audience  of  the  said  congregation,  I  lawfully  premonished^ 
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warned^  and  charged  the  said  E.  F,  fx>  flit  and  remove  himself  and 
his  foresaids,  in  manner  and  to  the  effect,  and  at  the  term  above 
specified,  that  none  may  pretend  ignorance  thereof,  and  I  made 
certification  conform  to  the  said  Precept  of  Warning.  This  I 
did  by  delivering  to  the  said  JE.  F.,  personally,  a  just  Schedule 
of  Warning  to  the  effect  foresaid  subscribed  by  me,  bearing  the 
date  of  the  delivery  thereof,  and  the  date  and  substance  of  the 
said  Precept  of  Warning,  with  the  name  and  designation  of 
D.  ilf.,  residenter  in  i?.,  and  also  by  leaving  the  like  Schedule 
on  the  ground  of  the  said  Lands,  fixed  to  a  stick,  which  was 
stuck  in  the  ground,  and  that  both  on  the  first  date  hereof,  and 
by  affixing  and  leaving  at  and  upon  the  said  door  of  the  said 
Parish  Kirk  of  H,  the  like  Schedule,  after  my  using  the  solem* 
nities  aforesaid,  and  that  upon  the  second  date  hereof,  in  presence 
of  the  said  J9.  Jf.,  witness  to  the  premises,  and  hereto  with  me 
subscribing. 

D.  M.y  Witness.  A.  B. 

For  Notices  of  Removal  under  Leases  and  Letters  of 
Removal,  as  directed  by  Act  16  and  17  Vict.,  c.  80,  see 
Chapter  on  Forms  in  Sheriff  Courts,  infrcu 
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ferm  of  ,  to  the  effect  that  the  sud  C.  D^  by  himself, 

his  tenants,  sub-tenants,  and  others  in  his  name,  may  enter  to 
the  peaceable  possession  thereof,  broik,  enjoy,  let,  and  dispose 
thereof  at  their  pleasure  in  all  time  coming,  conform  to  the 
said  C.  D,9  rights  and  infef tments  thereof,  with  certification  to 
'  you,  conform  to  the  said  Precept  of  Warning  in  all  points.  This 
I  do  upon  the  day  of  Eighteen  hundred  and 

years,  before  and  in  presence  of  D.  M.j  residenter  in 
J?.,  witness  to  the  premises.  A.  B. 

Another  schedule,  the  same  as  above,  is  left  in  a  cleft  stick 
stuck  into  the  ground  of  the  land,  and  another  affixed  to  the 
door  of  the  kirk  of  the  parish  where  the  lands  lie. 

(2.)  Execution  of  Precept  of  Warning. 

Upon  the  day  of  Eighteen  hundred  and 

years,  I,  A.  £.,  Messenger-at-Arms  \or  Sheriff  officer, 
or'Officer  in  that  part  specially  constituted],  by  virtue  of  a 
Precept  of  Warning  dated  the  day  of  and 

year  aforesaid,  issued  by  C.  i?.,  of  ,  heritable  proprietor 

of  the  Lands  and  others  after-mentioned,  passed,  and  lawfully 
premonished,  warned,  and  charged  E,  F,y  tenant  of  the  said 
Lands  and  others,  to  flit  and  remove  himself,  his  wife,  family^ 
sub-tenants,  servants,  cottars,  and  dependants,  goods  and  gear, 
f urth  and  from  All  and  Whole  [here  describe  the  Lands  as  in  tlie 
Precept],  at  the  term  of  ,  and  to  desist  and  cease  from 

the  possession  of  the  same,  and  to  leave  the  same  void  and  redd 
at  the  said  term,  to  the  effect  that  the  said  C.  i>.,  by  himself^ 
his  tenants,  sub-tenants,  and  others  in  his  name,  may  then  enter 
thereto,  and  peaceably  possess  and  enjoy  the  same,  and  let  and 
dispose  thereof  at  their  pleasure  in  all  time  coming,  conform  to 
the  said  C.  DJs  rights  and  inf eftments  thereof ;  and  also,  upon 
the  day  of  and  year  first  above-mentioned, 

being  a  Sunday,  in  the  forenoon,  and  that  immediately  on  the 
dismissal  of  the  congregation,  I  passed  to  the  most  patent  door 
of  the  Parish  Kirk  of  JET.,  within  which  parish  the  said  heritable 
subjects  lie,  and  then  and  there,  in  virtue  of  the  said  Precept  of 
Warning,  and  after  making  public  intimation  and  open  procla- 
mation thereof,  and  crying  three  several  oyezes,  as  use  is,  in 
audience  of  the  said  congregation,  I  lawfully  premonished^ 
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warned,  and  charged  the  said  E.  F.  fx>  flit  and  remove  himself  and 
his  foresaids,  in  manner  and  to  the  effect,  and  at  the  term  above 
specified,  that  none  may  pretend  ignorance  thereof,  and  I  made 
certification  conform  to  the  said  Precept  of  Warning.  This  I 
did  by  delivering  to  the  said  JE.  F.,  personally,  a  just  Schedule 
of  Warning  to  the  effect  foresaid  subscribed  by  me,  bearing  the 
date  of  the  delivery  thereof,  and  the  date  and  substance  of  the 
said  Precept  of  Warning,  with  the  name  and  designation  of 
JD.  M,y  residenter  in  E.y  and  also  by  leaving  the  like  Schedule 
on  the  ground  of  the  said  Lands,  fixed  to  a  stick,  which  was 
stuck  in  the  ground,  and  that  both  on  the  first  date  hereof,  and 
by  affixing  and  leaving  at  and  upon  the  said  door  of  the  said 
Parish  Eark  of  H.  the  like  Schedule,  after  my  uidng  the  solem- 
nities aforesaid,  and  that  upon  the  second  date  hereof,  in  presence 
of  the  said  D,  J/*.,  witness  to  the  premises,  and  hereto  with  me 
subscribing. 

D.  M.y  Witness.  A.  B. 

For  Notices  of  Removal  imder  Leases  and  Letters  of 
Hemoval,  as  directed  by  Act  16  and  17  Yict.,  c.  80,  see 
Chapter  on  Forms  in  Sheriff  Courts,  tn/ro. 
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atrarms  as  sheriffs  in  that  part,  yet  thej  might  be  executed  hj 
one  not  a  messenger*at-arms  as  sheriff  in  that  part.^ 

Execution  is  performed  by  open  proclamation  at  the  door 
of  the  church  of  the  parish  where  the  lands  lie,  the  teinds  of 
which  are  in  question,  on  a  Sunday  in  the  forenoon,  immedi- 
ately before  or  after  divine  service,  and  by  affixing  a  schedule 
of  inhibition  on  the  church  door.'  To  be  effectual  to  stop 
tacit  relocation  for  the  year,  the  inhibition  must  be  used  before 
any  part  of  the  crop  of  the  year  be  reaped  and  stacked*  (Ker, 
infra.)  A  citation  at  the  kirk  door  alone  is  sufficient,  though 
the  tenant  be  possessing  by  tacit  relocation  after  the  expiiy  of 
the  tack,  and  though  he  do  not  reside  in  the  parish.'  But 
though  the  execution  at  the  kirk  door,  against  all  and  sundry, 
is  sufficient  to  interrupt  tacit  relocation,  yet  it  would  seem  ser- 
vice personally,  or  at  the  dwelling»place,  would  be  necessary  in 
order  to  interrupt  bona  fide  possession,  in  consequence  of  a  right 
to  the  teinds  in  question  obtained  a  mm  dominoy  or  to  make  the 
party  a  mala  Jide  possessor.^  This  inhibition  does  not  require 
recording  in  any  regbter,  as  indeed  is  evident  from  its  nature. 

FOBMS  OF  INHIBITION  OF  TEINDS. 

(1.)  Schedule  of  Inhibition  of  Teinds  for  Church  Door. 

I,  A.  D,y  Messenger-at-Arms,  by  virtue  of  Letters  of  Inhibi- 
tion of  Teinds,  whereof  the  above  and  the  preceding  pages 
are  a  full  double  to  the  Will,  dated  and  signeted  die 
day  of  Eighteen  hundred  and  years^ 
raised  at  the  instance  of  A.  J5.,  Esquire,  Solicitor  of  Teinds, 
with  consent  of  the  Bight  Honourable  •/.  Jlf.,  her  Majesty^s 
advocate,  and  the  said  «/.  Jf.  for  and  in  name  and  behalf  of 
her  Majesty,  and  for  and  in  name  and  behalf  of  the  Commis- 
sioners of  her  Majest/s  Woods,  Forests,  Land  Revenues, 
Works,  and  Buildings,  in  terms  of  an  Act  passed  in  the  third 
and  fourth  years  of  the  reign  of  his  late  Majesty  William  the 
Fourth,  chapter  sixty-nine,  and  Acts  therein  recited,  Oom- 
plainers,  in  her  Majesty's  name  and  authority  lawfully  Inhibit 

1  Earl  of  EgUntoun,  Jan.  27,  1666,  M.  13092 ;  Stair,  II.  8,  23.    See 
Note  at  end  of  the  chapter. 

•  Bankton,  11.  8,  17,  9.  »  Ker,  18  Feb.  1670,  M.  15342. 

*  Anderson,  Jan.  17, 1696,  M.  16844. 
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and  Discharge  you  all  and  sundry  the  Heritors,  Liferenters, 
Feuars,  Wadsetters,  Tacksnnen,  Rentallers,  Tenants,  and  Posses- 
sors of  All  and  Whole  the  Lands  of  \here  describe  the  Lands  as  in 
the  Letters']^  and  whole  parts,  pendicles,  and  pertinents  belonging 
to  the  said  Lands,  all  lying  in  the  Parish  of  (7.,  Bishopric  of  Z>., 
and  Sheriffdom  of  E.^  and  others,  out  of  which  the  teind- 
sheaves,  and  other  teinds,  both  parsonage  and  vicarage,  therein 
mentioned  are  due,  and  to  which  the  said  Complainers  have 
right  in  manner  mentioned  in  said  Letters,  that  you^  nor  none 
of  you,  presume  nor  take  upon  you,  under  any  colour  or  pretext, 
to  lead,  intromit  with,  take  away,  or  dispose  upon  any  of  the 
teinds  of  the  foresaid  Lands  liable  in  payment  of  teinds  to  the 
said  Complainers  as  having  right  in  manner  foresaid,  this  instant 
crop,  without  tack,  license,  or  tolerance  of  the  said  Complainers 
first  had  and  obtained  thereto ;  but  on  the  contrary,  that  you 
timeously,  and  before  any  such  leading  away  and  taking  away, 
acquaint  the  said  Complainers  thereof  to  the  effect  that  they,  by 
themselves,  their  factors,  chamberlains,  sub-tenants,  and  others, 
in  their  name,  and  having  power  and  warrant  for  that  effect, 
may  come  and  teind  with  you  conform  to  the  Acts  of  Parlia- 
ment mentioned  in  said  Letters,  and  that  you  remove  not  your 
corns  and  others  from  the  grounds  where  the  same  grow,  but 
suffer  them  to  remain  thereon,  and  permit  and  allow  the  said 
Complainers  and  their  foresaids  peaceably  to  collect  and  gather 
the  said  teinds,  and  use  and  dispose  thereof  at  pleasure,  with 
certification  to  them  that  do  in  the  contrary,  that  they  shall  be 
held  and  reputed  as  violent  spuilziers  of  the  said  teinds,  and 
made  liable  therefor,  conform  to  the  laws  of  the  kingdom  in 
that  case  provided.    This  I  do,  etc.,  upon  the  day  of 

Eighteen  hundred  and  years,  before  and  in 

presence  of  2>.  M.y  residenter  in  E.^  witness  to  the  premises. 

A.D. 

(2.)  Execuiion  of  Inhibition  of  Teinds* 

Upon  the  day  of  Eighteen  hundred 

and  years  (being  a  Sunday),  by  virtue  of  Letters  of 

Inhibition  of  Teinds,  dated  and  signeted  the 

day  of  and  year  aforesaid,  rabed  at  the  instance 

of  A.  jB.,  Esquire,  Solicitor  of  Teinds,  with  consent  of  the  Bight 
Honourable  /.  jtf.,  her  Majesty's  Advocate,  and  the  said  /.  M.^ 
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for  and  in  name  and  behalf  of  her  Majesty,  and  for  and  in 
name  and  behalf  of  the  Commissioners  of  her  Majesty's  Woods, 
Forests,  Land  Revenues,  Works,  and  Buildings,  in  terms  of 
an  Act  passed  in  the  third  and  fourth  years  of  the  reign  of  his 
late  Majesty  William  the  Fourth,  chapter  sixty-nine,  and  Acts 
therein  recited,  Complainers,  against  all  and  sundry  the  Heri- 
tors, Lif erenters,  Feuars,  Wadsetters,  Tacksmen,  Tenants,  Ren- 
tallers,  and  Possessors  of  All  and  Whole  the  Lands  of  [here 
describe  the  Landsy  as  in  the  Letters]^  I,  A.  Z>.,  Messenger-at- 
Arms,  passed,  and  in  her  Majesty's  name  and  authority  law- 
fully Inhibited  and  Discharged  the  said  all  and  sundry  the 
Heritors,  Liferenters,  Feuars,  Wadsetters,  Tacksmen,  Tenants, 
Rentallers,  and  Possessors,  of  All  and  Whole  the  said  Lands 
and  others,  and  haill  parts,  pendicles,  and  pertinents  belonging 
thereto,  lying  within  the  Parish  of  C,  Bishoprick  of  2>.,  and 
Sheriffdom  of  J?,,  and  others,  out  of  which  the  teind-sheaves 
and  other  teinds,  both  parsonage  and  yicarage,  mentioned  in 
said  Letters,  are  due,  and  to  which  the  said  Complainers  have 
right,  in  manner  mentioned  in  said  Letters,  that  they,  nor  none 
of  them,  presume  to  lead,  intromit  with,  take  away,  or  dispose, 
upon  any  of  the  teinds  of  the  foresaid  Lands,  liable  in  payment 
.of  teinds  to  the  said  Complainers,  as  having  right  in  manner 
foresaid,  this  instant  crop,  without  tack,  license,  or  tolerance  of 
the  said  Complainers  first  had  and  obtained  thereto ;  but  on  the 
contrary,  that  they  timeously,  and  before  any  leading  away  or 
taking  away,  acquaint  the  said  Complainers  thereof,  to  the  effect 
that  they,  by  themselves,  their  factors,  chamberlains,  sub-tenants, 
and  others,  in  their  name,  and  having  power  and  warrant  for 
that  effect,  may  come  and  teind  the  same,  conform  to  the  Acts 
of  Parliament  mentioned  in  said  Letters  in  all  points,  and  that 
they  remove  not  their  corns  and  others  from  the  grounds  where 
the  same  grew,  but  suffer  them  to  remain  thereon,  and  permit 
and  allow  the  said  Complainers  and  their  foresaids  peaceably  to 
collect  and  gather  the  said  teinds,  and  use  and  dispose  thereof 
at  pleasure,  with  certification  to  them  that  do  in  tlie  contrary, 
that  they  shall  be  held  and  reputed  as  violent  spulziers  of  the 
said  teinds,  and  made  liable  therefor,  conform  to  the  laws  of  the 
kingdom  in  that  case  provided.    This  I  did,  after  the  fonn  and 
tenor  of  said  Letters  in  all  points ;  a  full  double  whereof  to  the 
Will,  having  a  just  copy  of  Lihibition,  in  virtue  of  and  to  the 
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e£Fect  foresaid  subjoined,  for  all  and  sundry  the  said  Heritors, 
Liferenters,  Feuars,  Wadsetters,  Tacksmen,  Rentallers,  Tenants, 
and  Possessors,  of  All  and  Whole  the  said  Lands  and  others,  out 
of  which  the  teind-sheaves  and  other  teinds,  both  parsonage  and 
vicarage,  are  due,  and  to  which  the  said  Complainers  have  right 
in  manner  foresaid,  I  affixed  and  left  at  and  upon  the  principal 
door  of  entrance  to  the  Parish  Church  of  K.^  within  which  the 
said  Lands  and  others  do  lie,  immediately  after  divine  service  in 
the  forenoon,  and  that  after  my  crying  three  several  oyezes, 
making  open  proclamation  and  public  reading  of  the  said  Let- 
ters of  Inhibition,  and  Inhibiting  and  Discharging  them  thereat 
as  aforesaid ;  which  copy  of  Inhibition  was  signed  by  me,  did 
bear  the  date  hereof,  and  contained  the  date  and  signeting  of 
said  Letters,  with  the  name  and  designation  of  D.  if.,  residenter 
in  E,y  witness  to  the  premises,  and  hereto  with  me  subscribing 
on  this  and  the  preceding  pages« 

A.  D. 
D.  M.y  Witness. 

Note. — It  seems  curious  to  cite  an  authority  so  far  back  as  tlie  date  1666 
for  a  procedare  which  seems  so  anomalous  as  the  execution,  by  any  one,  of 
letters  addrcfised  to  meBsengeiB-at-arms,  Sheriffs  in  that  part.  The  style 
of  the  letters  has  probably  been  corrupted ;  but  it  is  perfectly  conformable 
to  principle  and  analogy,  that  the  diligence  of  inhibition  of  teinds  should  be 
executed  by  any  person.  While  two  citations  to  separate  diets  were  in  use 
in  summonses  before  the  Court  of  Session,  the  first  of  these  citations,  which 
was  without  certification,  might  be  executed  by  any  one  as  Sheriff  in  that 
part ;  but  the  second  citation,  which  contained  the  certification  of  being 
holden  as  confessed,  had  to  be  given  by  a  messenger-at-arms  (Stair,  IV. 
38,  10).  It  was  not  untU  the  statute  abolishing  second  summonses,  1672, 
c.  6,  followed  by  the  subsequent  one  abolishing  the  second  diet  of  citation, 
1698,  c.  12  (p.  16,  suprd)^  that  the  exercise  of  the  office  of  Sheriff  in  that 
part  by  any  other  than  a  messenger-at-arms  became  unfamiliar.  Now,  as 
an  inhibition  of  teinds  has  no  special  certification,  but  its  only  effect  is  to 
put  the  possessor  in  mal&Jide^  there  is  no  reason,  by  statute  or  other  au- 
thority, why  it  should  be  executed  by  a  messenger-at-arms. 


CHAPTER    XXVIII. 

PBOGEEDIKQS  IK  CRIMINAL  CAUSES. 

§  1.  Warrant  of  Apprehension  in  order  to  Judicial 

Examination. 

Verbal  Warrants* — '  Any  Sheriff,  Justice  of  the  Peace,  or 
other  magistrate,  who  has  knowledge  of  a  felony,  or  even  of  a 
riot  or  breach  of  the  peace,  by  seeing  it  committed  in  his  pre- 
sence, may  straightway  arrest  the  offenders;  or,  by  a  verbal 
order,  he  may  authorize  others  to  do  so,  who  may  follow  the 
delinquent  thus  pointed  out  to  them,  though  not  named  (for  it 
may  be  impossible  immediately  to  kam  his  name),  and  exe- 
cute this  order  on  them,  out  of  the  province  of  such  magistrate, 
if  they  fly.  Nay,  though  the  deed  have  not  been  done  under 
the  eye  of  the  magistrate,  yet  still,  if  an  immediate  complaint 
be  made  to  him  of  a  murder,  robbery,  or  the  like  violent  and 
atrocious  crime,  by  those  who  have  certain  knowledge  of  the 
fact,  and  the  person  of  the  offender,  this  too,  in  so  urgent  a 
case,  is  a  sufficient  justification  of  a  verbal  order  to  the  informer 
and  others,  to  pursue  and  take  the  individual  thus  positively 
charged,  who  might  escape  through  the  delay  of  waiting  for  a 
written  vrarrant.'^ 

In  similar  cases,  where  despatch  is  indispensable,  a  con- 
stable. Sheriff,  burgh  officer,  or  other  officer  of  the  law,  may 
apprehend  a  person  whom  he  has  seen,  or  whom  other  persons 
from  whom  he  got  the  information  have  seen,  committing  a 
felony,  without  any  written  warrant.  It  is,  however,  the  duty 
of  a  constable  or  police  officer  who  apprehends  a  person  without 
a  warrant,  to  take  him  before  a  magistrate  for  examination 

1  II.  Hume  (ed.  BeU),  76. 
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within  as  short  a  period  as  possible ;  and  when  a  delay  of  sixty 
hoars  intervened  between  a  party  being  so  apprehended  and 
being  taken  before  a  magistrate,  the  Court  granted  liberation 
(McDonald  v.  Lyon  and  Main^  8  Dec.  1851,  Shaw,  p.  517). 
In  the  case  of  atrocious  crimes,  the  officer  may,  without  any 
warrant  for  that  purpose,  proceed  to  break  open  doors ;  but  it 
would  seem  to  be  of  doubtful  competency  for  an  officer  of  the 
law  to  break  open  doors  in  pursuit  of  a  fugitive  who  has  com- 
mitted a  mere  breach  of  the  peace.  In  such  a  case,  he  should 
only  take  notice  of  the  master  of  the  house,  that  he  may  after- 
wards be  challenged  for  his  contempt  in  refusing  admission.^ 
To  justify  the  officer  in  makin^r  a  violent  entry  into  any  house 

rant),  he  must  first  demand  and  be  refused  admission,  and  must 
notify  who  he  is,  and  the  purpose  of  his  coming.^ 

The  same  power  of  arresting,  which  a  magistrate  or  con- 
stable has  when  present  at  an  atrocious  felony,  or  on  certain 
information  from  those  who  saw  the  thing  done,  is  permitted  by 
the  law,  for  the  advancement  of  justice,  to  those  persons  who 
are  present  on  such  an  occasion,  immediately  on  the  fact,  and  in 
situations  where  the  delay  of  applying  to  a  magistrate  or  con- 
stable would  enable  the  malefactor  to  escape.'  And  it  is  always 
not  only  allowable  to,  but  the  duty  of  a  private  person,  in  aid 
and  at  the  desire  of  the  officer,  to  interpose  to  quell  a  fray,  or 
to  separate  the  parties,  on  any  appearance  of  it,  or  to  prevent 
parties  from  joining  in  it ;  but  he  has  no  power  of  himself  to 
arrest  or  detain  any  of  the  delinquents.^ 

Written  Warrants. — *  Eveiy  Sheriff,  magistrate  of  a 
burgh,  or  Justice  of  the  Peace,  may  lawfully  grant  a  warrant 
for  his  bounds,  on  due  information  of  any  crime,  though  it  be 
one  of  that  degree  which  he  has  not  cognizance  of,  to  the  effect 
of  trial  and  punishment.'^  An  oath  to  the  information  of  a 
crime  at  common  law  is  not  necessary,  nor  is  it  indispensable 
that  the  warrant  be  issued  on  a  written  petition.  Still  these 
safeguards,  when  the  information  is  by  a  private  person,  should 
always  be  obtained,  if  they  can  be  so  without  danger  of  the 
delinquent's  escape.    In  the  ordinary  case,  however,  the  infor- 

1  II.  Hume,  75  and  76.  *  U.  Hume,  76.  »  11.  Hume,  76. 

*  II.  Hume,  77.  »  II.  Hume,  77. 
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mation  is  given  in  to  the  judge,  who  issues  the  warrant  by  the 
procurator-fiscal,  from  whom  no  special  oath  is  ever  required^ 
as  he  is  supposed  to  act  under  his  general  oath  de  fideli  admii- 
nUtratione  officii.  A  warrant  to  apprehend  ought  to  be  dated, 
and  must  be  under  the  hand  of  the  magistrate  in  whose  name 
it  runs ;  and  if  it  be  from  a  justice  of  the  peace,  it  ought  regu- 
larly to  bear  his  style  and  quality,  and  the  county  for  which,  as 
well  as  the  place  where  it  is  given,  and  more  especially  if  it  be 
preceded  by  no  written  application  which  might  serve  to  explain 
these  particulars.  The  warrant,  however,  though  defective  in 
many  of  these  respects,  will  be  good ;  but  the  signature  of  the 
magistrate  is  indispensable.  The  warrant  may  be  to  bring  the 
party  before  the  granter  himself,  or  some  other  competent  ma- 
gistrate for  the  bounds,  whom,  however,  it  is  better  to  name ; 
and  it  may  be  either  addressed  generally  to  the  proper  officer  of 
the  magistrate  who  gives  it,  or  particularly  to  a  certain  messen- 
ger, nacer,  constable,  or  even,  in  case  of  need,  to  a  private  per- 
son, who  thereby  becomes  an  officer,  pro  hoc  vice} 

In  executing  the  warrant,  the  officer  will  take  care  not  to 
execute  it  out  of  the  proper  bounds  for  which  it  runs.  War- 
rants issuing  from  the  Court  of  Justidaiy  have  always  been 
effectual  throughout  Scotland.  By  statute  also  (1  and  2  Yict, 
c.  119,  §  25),  criminal  warrants  granted  by  any  Sheriff  against 
any  party  charged  with  any  crime  or  offence  within  the  jurisdic- 
tion of  such  Sheriff,  and  aJso  any  warrant  granted  by  a  Sheriff 
against  a  person  in  meditaiione  fugoe^  ^  shall  be  sufficient  for  the 
apprehension  of  the  said  person  within  any  other  county,  and 
for  conveying  and  disposing  of  the  said  person  in  terms  of  the 
warrant,  without  the  necessity  of  its  being  vouched  or  endorsed 
by  any  other  magistrate ;  provided  always  that  the  said  warrant 
shall  be  executed  against  the  person  mentioned  therein,  either 
by  a  messenger-at-arms  or  by  an  officer  of  the  Court  where 
the  same  was  issued.'  In  the  case  of  all  other  inferior  magis- 
trates, the  warrant  cannot  be  executed  beyond  the  bounds  of  the 
magbtrate  who  grants  it,  unless  it  be  indorsed  by  a  magistrate, 
such  as  a  Justice  of  the  Peace  or  Sheriff  of  the  county  in  which 
it  is  to  be  enforced.  The  bearer  of  the  warrant  in  such  cases 
must  always  make  oath  to  the  verity  of  the  warrant  before  the 
magistrate  for  whose  indorsation  he  applies.'  It  has  long  been 
1  II.  Hume,  78.  *  II.  Hume,  79. 
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settled  that  a  Sheriff  may  indorse  a  Justice  of  Peace  warrant, 
and  a  Justice  a  Sheriff's  warrant.  Where  the  party  escapes  to 
England  or  Ireland,  the  officer  must  get  his  warrant  indorsed  in 
like  manner  by  an  English  or  Irish  magistrate  or  judge  before 
he  puts  it  in  force,  and  English  and  Irish  warrants  may  be 
enforced  in  Scotland  when  indorsed  by  a  Scotch  magistrate  or 
judge,  ^ 

By  the  first  two  Acts  here  ched,  no  provision  was  made  for 
admitting  to  bail  such  persons  apprehended  for  offences  which 
by  law  are  bailable  ;  and  accordingly,  by  45  Geo.  lU.,  c.  92, 
it  was  enacted,  §  1,  that  where  a  person  is  apprehended  in  one 
part  of  the  United  Kingdom  for  an  offence  charged  to  have 
been  committed  in  another,  under  a  warrant  indorsed  as  pro- 
vided by  the  above-mentioned  Acts,  such  person  may  be  taken 
before  the  judge  who  indorsed  the  warrant,  or  before  some  other 
justice  or  justices  of  the  place  where  the  same  was  indorsed ; 
and  if  the  offence  be  bailable,  and  the  offender  willing  and 
ready  to  give  bail  for  his  appearance,  the  judge  or  justice  or 
justices  by  whom  such  warrant  was  indorsed,  or  before  whom 
the  offender  is  brought,  may  proceed  with  such  offender  or 
offenders,  and  take  bail  for  him,  according  to  the  exigence  of 
the  warrant,  in  the  same  manner  as  the  judge  or  justice  who 
originally  issued  it  might  have  done. 

If  it  appears  necessary  to  execute  a  warrant  out  of  the 
county,  and  it  appears  to  be  for  an  offence  for  which  the  delin- 
quent could  not  be  admitted  to  bail,  the  judge  or  justice  grant- 
ing the  warrant  should  write  ^  not  bailable '  upon  it ;  and  when 
this  is  not  done,  tiie  English  or  Irish  judge  or  justice  may  admit 
the  offender  to  bail  (45  Geo.  III.,  c.  92,  §  2).  The  delinquent 
must  immediately  be  taken  before  the  judge  who  indorsed  the 
warrant.  If  the  offence  be  bailable,  the  English  or  Irish  judge 
or  justice  may  take  bail,  as  the  Scotch  judge  or  justice  might 
have  done ;  if  not,  he  should  remand  him  to  the  custody  of  the 
officer,  who  will  convey  him  back  to  Scotland. 

It  is  lawful  for  any  officer  of  the  law,  when  lawfully  con- 
veying any  prisoner  to  jail,  or  before  any  magistrate,  to  convey 
such  prisoner  through  any  county  adjoining  to  that  over  which 
the  magistrate  possessed  jurisdiction  before  whom  such  prisoner 

^  13  Geo.  III.,  c.  81,  §  8;  44  Geo.  III.,  c.  92,  §  4;  54  Geo.  III., 
e.  186. 
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Is  to  be  carried  for  examination^  or  that  In  which  the  jail  is 
situated  to  which  such  prisoner  is  to  be  committed,  in  the  same 
way  in  all  respects  as  if  such  officer  had  been,  an  officer  of  the 
county  through  which  he  may  so  pass,  and  as  if  the  warrant 
under  which  he  is  acting  had  been  granted  or  indorsed  by  a 
magistrate  of  such  county  (11  Geo.  lY.,  and  1  Geo.  IV.,  c.  37, 

§6). 

A  workman  charged  with  desertion  of  service,  and  against 
whom  a  warrant  had  been  granted  in  Lanarkshire,  was  appre- 
hended in  Dublin,  the  warrant  having  been  indorsed  by  a  police 
magistrate  of  that  town.  On  the  day  following  his  apprehen- 
sion, he  was  taken  before  another  magistrate,  and  was  asked 
whether  he  could  find  bail,  which  he  failed  to  do.  Thereafter 
he  was  conveyed  by  sea  from  Belfast  to  Stranraer  in  Wigtown- 
shire, and  he  was  then  taken  before  a  justice  of  the  peace,  who 
granted  concurrence  for  executing  the  original  warrant  within 
the  county  of  Wigtovm,  and  also  for  carrying  the  accused  before 
a  justice  of  the  peace  for  Lanarkshire.  From  Stranraer  the 
accused  was  taken  by  sea  to  Ayr,  and  thence  by  railway  to 
Glasgow.  Objections  were  repelled,  1st,  that  there  was  no 
authority  for  taking  the  accused  before  the  second  Lrlsh  magis- 
trate, and  that  that  magistrate  did  not  remand  him  to  the  custody 
of  the  officer ;  and,  2d,  that  the  accused  was  illegally  convey^ 
from  Stranraer  by  sea,  instead  of  being  taken  from  counly  to 
county. 

It  should  be  observed  that  the  statutes  13  Geo.  IIL,  c.  31,  and 
54  Geo.  m.,  c.  186,  give  power  to  the  foreign  magistrate  to  in- 
dorse only  such  warrants  as  are  granted  for  apprehension  of  a 
delinquent  In  order  to  judicial  examination ;  and,  oonsequentlyy 
where  a  Scotch  conviction  for  poaching  was  backed  by  an  English 
magistrate,  and  the  party  carried  back  to  Scotland  under  this 
warrant,  and  imprisoned  in  terms  of  his  Scotch  sentence,  the 
Court  of  Justiciary  held  the  warrant  bad.^  An  English  sum- 
mons directed  against  a  Scotchman  for  an  alleged  English 
offence,  must  be  executed  by  a  Scotch  officer,  to  justify  any 
after  proceedings  had  thereon  in  Scotland.^ 

In  the  case  of  a  complaint  presented  to  the  Sheriff  of  Sel- 
kirkshire, setting  forth  an  aUeged  infraction  of  the  Tweed 

^  BeattU  V.  MaxweWs  Trustees,  9  Jan.  1846,  Arkley's  Reports,  p.  14. 
*  Jacob  Tail  and  John  Taylor,  April  16, 1851,  Shaw,  p.  475. 
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Fisheries  Act  (11  Geo.  IV.,  c.  54)  by  certain  persons  designed 
as  inhabitants  of  and  resident  in  Roxburghshire,  it  was  held 
that  the  Sheriff  of  Selkirkshire  had  jurisdiction  in  the  cause, 
and  that  an  officer  of  the  Sheriff  Court  of  Selkirkshire  might 
execute  the  warrant  of  citation  in  Soxburghshire.^ 

Under  the  statute  4  Geo.  lY.,  c.  34,  relative  to  desertion  of 
employment,  it  has  been  held  competent  for  the  justices  of  any 
county  in  which  a  servant  who  has  deserted  her  employment 
may  happen  to  be,  to  ^ant  warrant  for  her  apprehension,  and 
to  proceed  against  her  under  the  statute,  although  the  contract 
was  entered  into,  and  the  desertion  of  service  took  place,  in 
another  county.' 

Nothing  contained  in  the  Mutiny  Act  is  to  be  construed 
to  extend  to  exempt  any  officer  or  soldier  from  being  proceeded 
against  criminally  hj  the  ordinary  course  of  law ;  and  com- 
manding officers  are  enjoined,  on  pain  of  being  cashiered,  to 
deliver  up  to  the  civil  magistrate,  any  officer  or  soldier  accused 
of  a  crime  punishable  by  the  known  laws  of  the  land,  and  to 
assist  the  officers  of  justice  in  his  apprehension. 

The  slaughter  of  a  criminal  by  an  officer  of  justice,  or  those 
assisting  him,  if  from  the  violent  and  powerful  resistance  of  the 
criminal  this  be  indispensable  towards  taking  and  securing  him, 
will  be  held  to  h%  juatijiable  homicide.  There  must  be  no  gross 
and  palpable  inequality  in  the  power  of  the  warrant  on  which 
the  officer  proceeds,^-as,  for  instance,  the  want  of  the  SherifiTs 
signature  or  of  the  offender's  name ;  but  the  officer  will  not  be 
affected  by  any  extrinsic  and  remote  irregularity,  such  as  an 
error  in  the  proceedings  on  which  the  warrant  was  obtained. 
There  is  no  absolute  authority  for  holding  that  the  officer  has 
power  to  kill  on  the  mere  flight  of  the  delinquent,  without 
resistance.* 

In  proceeding  to  arrest  on  a  criminal  warrant,  the  officer 
should  shortly  state  the  substance  of  his  warrant,  and  show  it, 
but  not  part  with  it  to  the  party.^ 

If  he  find  it  necessary  to  break  open  the  doors  of  the  house 
of  the  party,  or  of  any  other  house  where  he  suspects  him  to  be 
concealed,  he  should  first  notify  his  errand  to  those  within,  and 

^  Anderson  v.  Rodger^  Sept.  16, 1856,  II.  Inr.,  p.  465. 
«  Clark  V.  M'Naughton,  Mar.  9,  1846,  Arkley,  p.  33. 
»  I.  Hume  (ed.  BeU),  198.  *  II.  Hume,  79. 
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demand  entrance.  If  refused,  he  may  immediately  force  them, 
and  he  requires  no  special  authorily  to  break  open  doors  in  bis 
warrant.  In  searching  for  stolen  goods  on  a  search  warrant, 
the  officer  has  the  Uke  power,  on  observing  the  same  condition.' 
It  should  be  observed  that  a  warrant  of  search  for  stolen  goods 
ought  to  set  forth  the  person  accused  of  the  theft,  the  time  and 
place  where  the  theft  has  been  committed,  a  description  of  the 
property,  and  the  particular  place  to  be  searclied.^ 

The  prisoner  being  taken,  the  officer  will,  in  terms  of  his 
warrant,  bring  him  before  a  magistrate  for  examination.  If, 
however,  from  tiie  lateness  of  the  hour,  the  distance  of  the 
magistrate,  or  other  good  reason,  the  prisoner  cannot  be  imme- 
diately brought  up  for  examination,  the  officer  may  secure  him 
in  a  house  during  the  night ;  but  he  will  take  care  to  avoid  all 
unfiecessary  delay  in  enforcing  his  warrant,  by  carrying  the 
prisoner  before  a  magistrate  for  examination.'  Still  more  is  it 
the  duty  of  a  constable  or  police  officer  apprehending  a  person 
without  a  warrant  to  be  careful  that  no  undue  delay  takes  place 
in  taking  the  prisoner  before  a  magistrate  for  examination.^ 

§  2.   Warrant  of  Imprisonment /or  CuBtody  in  order  to  TriaL 

After  judicial  examination,  the  next  step,  if  the  accusation 
be  insisted  in,  is  to  obtain  a  warrant  for  custody  in  order  to 
trial.  By  the  Act  1701,  c.  6,  entitled,  An  Act  for  Preventing 
Wrongous  Imprisonment^  and  against  Undue  Delays  in  Tryalsj 
three  things  are  required  for  a  lawful  commitment  for  custody : 
namely,  1st,  A  written  warrant  (of  course  by  a  competent 
magistrate  or  judge) ;  2d,  That  the  warrant  expresses  the  par> 
ticular  cause  for  which  the  prisoner  is  committed ;  and  that, 
before  or  immediately  on  imprisonment,  he  shall  be  served  with 
a  just  double  of  the  warrant,  under  the  hand  of  the  messenger 
or  other  officer,  bearer  thereof,  or  the  keeper  of  the  prison,  who 
shall  be  liable  in  the  penalties  of  the  Act,  if  he  refuse  to  give  it. 
The  particular  fact  must  be  set  down  in  the  warrant ;  not  indeed 
with  the  same  fulness  and  precision  as  in  an  indictment,  but  in 

^  II.  Home,  80. 
:      «  See  WehsUr  r.  Trotter,  Feb.  7, 1867, 11.  Inr.  596. 
«  II.  Hume,  77. 
*  See  supra;  M'Donald  v.  Lyon andMain,  Dec.  8, 1861,  Shaw,  p.  617. 
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a  reasonable  and  sofScient  manner ;  3d,  The  warrant  most  pro- 
ceed on  a  signed  information. 

These  provisions  are  qualified  with  an  exception  which, '  in 
the  case  of  imminent  or  actual  invasion,  rebellion,  or  insurrec- 
tion,' allows  the  Privy  Council,  or  any  five  of  them,  to  commit, 
without  regard  to  these  provisions,  any  person  suspected  of 
accession  to  such  attempts;  the  prisoner  having  always  the 
benefit  of  the  law  to  hasten  his  trial  or  obtain  his  liberation,  as 
presently  explained.^  After  the  commitment,  if  the  offence  is 
bailable,  the  accused  may  be  liberated  on  bail ;  the  regulations 
for  which  liberation,  though  forming  part  of  our  ancient  law, 
are  rendered  more  precise  by  the  same  Act  of  1701,  c.  6.' 

The  warrant  authorizes  imprisonment '  till  liberated  in  due 
course  of  law,  which  may  take  place  by  liberation,  at  the  in- 
stance of  the  procurator ;  by  liberation  on  bail  akeady  men- 
tioned; by  dismissal  from  the  bar  at  a  trial  in  respect  of  the 
verdict  of  assize ;  or,  finally,  by  the  provisions  of  the  same  Act 
of  1701,  c  6,  to  be  afterwards  referred  to. 

§  3.  Indictment  and  Criminal  Letters. 

There  are  two  writs  by  which  criminal  proceedings  can  be 
instituted  against  a  party  in  the  Court  of  Justiciary.  One  is  by 
indictment ;  the  other  by  criminal  letters.  As  an  indictment 
does  not  propose  any  diet  for  the  trial,  or  pray  for  any  warrant 
to  cite  the  accused,  witnesses,  and  assize,  and  as  it  does  not  pass 
under  the  seal  of  the  Court,  it  is  necessary  for  her  Majesty's 
Advocate  to  obtain  a  warrant  for  these  purposes.  This  is  done 
by  raising  letters  of  diligence,  which  f  wmerly  proceeded  on  a 
bill,  the  deliverance  on  which  required  to  be  subscribed  by  one 
of  the  judges,  and  passed  under  the  signet  of  the  Court  of 
Jasticiary ;  but  they  are  now  issued  by  the  Clei^  of  Court,  on 
exhibition  of  the  indictment,  or  a  copy  thereof,  signed  by  the 
Crown  Agent'  The  letters  authorize  the  officer  to  cite  the 
accused,  the  witnesses  in  the  list  annexed  to  the  indictment,  and 
the  assize,  as  contained  in  the  list  of  assize.  When  the  pro- 
ceeding is  by  criminal  letters,  which  run  in  the  Sovereign's 
name,  and  pass  the  signet  of  the  Court  of  Justiciary,  a  warrant 

1  Act  1701,  c.  6 ;  II.  Hume,  84-86. 

*  II.  Hume,  p.  87,  and  foUQwing.  *  11  and  12  Vict.,  c.  79,  f  2. 
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to  cite  the  accused,  and  the  witnesses,  and  assize,  as  contained 
in  separate  lists,  is  inserted  in  the  will,  and  authorizes  the 
officer  to  act.  Indictments  and  criminal  letters  may  now  be  exe- 
cuted bj  a  macer  of  the  Court  of  Justiciary,  messenger-at-anns, 
or  Sheriff  or  Steward's  officer  of  the  county  or  stewartry  with- 
in which  the  service  or  execution  is  to  be  made.^  The  pannel  or 
accused  party  must  be  cited  either  personally,  or  at  the  dwelling- 
place  and  the  market-cross  of  the  head  burgh  of  the  county  within 
which  he  resides,  if  he  be  within  Scotland ;  and  at  the  market^ 
cross  of  Edinburgh,  and  pier  and  shore  of  Leith,  if  he  be  f  urth 
thereof.*  The  inducicB  are  fifteen  days  to  a  party  within  Scot- 
land, forfy  in  Orkney  or  Shetland,'  and  sixty  to  a  party  furth 
of  Scotland.^  In  computing  the  days,  either  the  day  of  service 
or  the  day  of  compearance  is  excluded.^  It  has  been  decided 
that  an  inhabitant  of  Shetland  who  had  been  apprehended  and 
brought  to  Edinburgh,  was,  on  being  personaUy  served  there 
with  the  libel,  only  entitled  to  the  ordinary  inducias^  As  already 
stated,  it  is  no  part  of  the  indictment  to  fix  a  diet  of  trial ;  and 
in  a  case  where  it  contained  an  accidental  allusion  to  a  specified 
time,  by  indicting  him  before  a  Circuit  Court,  ^to  be  holden  in  the 
month  of  April,'  although  the  pannel  was  cited  to  appear  on  the 
first  day  of  May,  an  objection  taken  in  bar  of  trial  was  repelled.^ 
At  the  Glasgow  Spring  Circuit  in  1843,  an  objection  was  taken  to 
the  citation  of  a  pannel,  in  respect  that  she  was  not  cited  to  stand 
her  trial  within  the  three  days  appointed  by  Act  of  Adjournal, 
in  terms  of  the  statute,  23  Geo.  III.,  c.  45,  for  the  duration  of 
the  Circuit  Court.  The  case  was  certified  to  the  High  Court ; 
and  the  certification  not  having  been  followed  out,  a  memorial  iu 
reference  to  the  duration  of  the  Circuit  Courts  was  afterwards 
presented  by  her  Majesty's  Advocate,  on  considering  which 
(the  record  of  Court  bears  that)  the  Lord  Justice-General, 
Lord  Justice-Clerk,  and  Lords  Commissioners  of  Justiciary, 
were  of  opinion — (1.)  ^That  it  is  inexpedient  to  make  any 
change  in  the  terms  of  the  Act  of  Adjournal  as  to  the  duration 

1  11  and  12  Vict.,  c.  79,  §  6.     «  Act  1565,  c.  33 ;  1587,  c.  86 ;  1672,  c  16. 

•  Act,  June  16,  1686,  c.  43.  *  Hume,  11.  257-B-9. 

•  M'Ritchie  v.  Thomson,  80  April  1847 ;  Arkley,  p.  270,  and  Loid 
Justice-Clerk's  remarks  there. 

•  James  Arcus,  26  July  1844,  II.  Broun  264. 

r  j0kH  APNeiU,  8  May  1844,  II  Broun,  p,  149. 
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of  the  drcaits,  as  the  same  have  been  found  substantially  to 
fulfil  all  the  objects  of  the  statute  1783 ;  (2.)  That  there  is  no 
reason  why  her  Majest/s  Advocate  should  not  continue,  as  in 
the  instances  referred  to  in  the  memorial^  when  the  public  busi- 
ness requires  it,  to  cite  parties  to  days  at  Circuit  assizes,  after 
the  expiration  of  the  three  days,  for  which,  at  least^  the  judges 
are  directed  to  remain  for  the  despatch  of  business ;  such  cita- 
tions, of  course,  only  taking  place  at  such  Circuit  terms  when 
the  rest  of  the  public  business  requires  the  continuance  of  the 
Court  for  the  three  days.'  The  memorial,  and  deliverance 
thereon,  are  inserted  by  appointment  in  the  Books  of  Adjournal, 
of  date  July  19,  1843.  The  practice  of  late,  however,  has 
been  to  cite  all  parties  for  one  of  the  three  first  days  of  the 
Circuit  ayre. 

Pebsonal  Citation. — ^As  to  the  personal  citation  of  the 
pannel,  the  only  thing  that  occurs  to  be  further  remarked  is, 
that  it  was  held  in  one  case  doubtful  how  far  a  defective  per- 
sonal citation  could  be  remedied  by  a  correct  citation  subse- 
quently given  at  the  dwelling-place,  and  the  Court  deserted  the 
diet*— (fi.  Hume,  252.) 

At  the  Dwelling-placey  etc. — ^If  the  accused  cannot  be  found 
personally,  and  he  is  cited  at  the  dwelling-place,  the  copy  is  left 
for  him  with  his  wife,  servant,  or  some  one  of  the  family.  The 
execution  must  set  this  forth,  and  the  house  must  also  be  spe- 
cifically described  as  the  pannel's  house,  of  such  a  name,  or 
situated  in  such  a  burgh,  county,  or  the  like.^  No  citation  can 
be  given  to  the  party's  wife,  servant,  etc.,  however  near  the 
dwelling-place,  if  not  actually  within  it.  If  admission  cannot 
be  got,  six  audible  knocks  must  be  given  on  the  principal  door 
of  the  house,  and  the  copy  libel  affixed  there ;  and  when  this  is 
done,  the  execution  should  specifically  set  it  forth,  stating  that 
admission  could  not  be  obtained.  After  this  has  been  done, 
but  not  before,  the  officer  proceeds,  in  terms  of  the  Act  of 
Queen  Mary,  1555,  c.  33,  and  the  Act  1587,  c.  86,  between  eight 
o'clock  A.H.  and  twelve  o'clock  at  noon,  to  the  market-cross  of 
the  head  burgh  of  the  county  within  which  the  party's  dwelling- 
house  is ;  and  after  crying  three  oyezes,  open  proclamation,  and 
reading  of  the  warrant,  he  commands  the  party  to  obey  the 

^  II.  Huine,  253-4  (ed.  Bell). 
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will  of  the  letters,^  specifying  it  (whatever  it  may  be),  and 
then  leaves  a  copy  of  the  Ubel,  list  of  witnesses,  and  assize,  on 
the  cross.  The  want  of  the  edictal  citation,  or  its  being  given 
at  a  wrong  place,  will  render  the  ezecntion  null;  as  also,  if 
the  citation  at  the  cross  takes  place  before  that  at  the  dwelling- 
place.'  Copies  of  the  lists  of  witnesses  and  jnrors  mnst  be  left 
at  the  cross  as  well  as  at  the  dwelling-place.  Although  the 
Act  1587,  c.  86,  requires  the  citation  at  the  cross  to  be  given 
between  eight  o'clock  morning  and  twelve  noon,  it  is  no  objec- 
tion to  the  execution  that  the  hour  is  not  specified  in  iU 

Yagrakts. — ^When  persons  are  wandering  about  the  country 
without  any  fixed  residence,  or  where,  from  their  desperate 
character,  and  the  place  where  they  live,  they  could  not  be 
approached  with  safety,  the  Court  of  Justiciaiy,  on  application 
being  made,  has  occasionally  granted  warrant  to  cite  them  at 
the  head  burgh  of  the  shire  diey  chiefly  haunt.' 

Pkbsons  Abroad. — ^Persons  abroad  are  cited  at  the  market- 
cross  of  Edinburgh,  and  pier  and  shore  of  Leith,  in  virtue  of  a 
warrant  in  the  letters  of  diligence,  or  in  the  will  of  the  criminal 
letters  to  that  effect.  The  Act  6  Geo.  lY.,  c.  120,  §  57,  re- 
gulates citations  to  civil  courts  only,  and  therefore  does  not 
apply  to  criminal  citations. 

With  regard  to  the  name  under  which  a  pannel  is  indicted 
or  cited,  there  can  be  no  objection  to  the  name  under  which  he 
passed  at  his  judicial  examination,  although  he  may  not  have 
subscribed  it  (Finlayaon,  10  Jan.  1844, 11.  Broun  17).  Another 
party  of  the  same  name,  however,  may  have  a  title  to  suspend 
a  sentence  passed  under  a  misnomer  (Mddlemasa  v.  iErttiby^ 
16  Mar.  1852,  Shaw  557). 

§  4.  Copn  served  on  the  PanneL 

Eveiy  pannel  is  entitled  to  have  served  upon  him,  not  only 
a  copy  of  the  libel,^  but  a  list  of  the  assize  and  witnesses.    The 

^  When  there  is  reason  to  believe  the  party  is  out  of  the  way,  it  is  the 
oonvenient  ooune,  and  the  one  usually  adopted,  to  proceed  by  criminal 
letterB,  and  not  by  indictment. 

*  II.  Home,  255.  '  II.  Hmne,  258.  *  Act  1555,  c.  S3. 
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first  provision  to  this  effect  is  made  by  the  Act  1672^  c.  16|  eonf 
ceming  t/ie  regulation  of  the  judicatures^  which  enacts  (§  11,  corir^ 
ceming  the  Justice  Court), '  That  when  any  criminal  libel^  or 
summonds  of  exculpation,  are  given  and  execute  against  any 
pariy,  that  at  the  same  time  lists  of  the  witnesseis  to  be  adduced 
for  proving  of  the  said  libel  and  summons,  and  of  the  persons 
who  are  to  pass  upon  the  inquest,  be  also  given  to  them ;  to  the 
effect  the  party  may  know  what  to  object  against  the  aaids 
witnesses  and  assizers,  and  may  take  furth  diligences  for 
summonding  of  witnesses  for  proving  of  their  objections,  why 
any  contained  in  the  said  lists  should  not  be  admitted  to  be 
a  witnesse,  or  upon  the  assize.'  To  ensure  the  delivery  of  the 
lists  of  assizers  and  witnesses,  the  Act  of  Adjournal,  26  July 
1675,  appoints,  ^that  in  all  tyme  when  doubles  of  criminal 
letters  are  given  to  the  parties  defenders,  that  upon  the  verie 
double  of  the  letters  the  list  of  witnesses'  and  assizes'  names  be 
written  either  at  the  end  or  the  back  thereof,  and  not  on  papers 
apart.'  By  a  later  Act  of  Adjournal,  12  July  1803,  criminal 
libels,  with  the  lists  of  witnesses  and  assizes  served  on  the  parties, 
are  allowed  to  be  written  book-ways. 

The  present  form  of  the  service  copy  is  regulated  by  the 
statute  9  Geo.  HI.,  c.  29,  §  6,  which  provides,  that  ^instead  of 
a  short  copy  citation  being  left  with  a  person  accused,  every 
copy  of  a  criminal  libel  served  upon  such  person  shall  have 
marked  upon  it  a  notice,  to  be  subscribed  by  the  officer  of  the 
law  who  serves  the  same,  and  by  one  person  who  shall  witness 
such  service,  in  the  form  contained  in  the  schedule  annexed  to 
this  Act  (A),  which  form  of  notice  shall  be  observed  in  the 
service  of  all  criminal  libels  in  Scotland ;  and  it  shall  not  be 
necessary  for  such  officer  to  subscribe  any  other  part  of  such 
copy  of  a  libel.'  *  By  §  7  of  the  same  statute,  a  form  of  execu- 
tion ^  of  all  criminal  libels'  is  given ;  and  by  §  8,  copies  of  libel, 
and  all  notices  of  compearance  and  attendance  left  with  parties, 
witnesses,  or  jurors,  may  be  either  printed  or  in  writing,  or 
partly  both* 

The  greatest  care  must  be  taken  that  the  copies  of  the  libel 
and  the  list  of  jurors  are  exact  copies,  and  perfectly  correct  f  for 
errors  of  a  single  letter  have  often  been  found  fatal  to  a  libel, 
as  where  a  copy  indictment  bore  to  be  signed  ^  A.'  in  place  of 

'  On  the  previous  practioe,  see  Taylor,'2Q_A.ug^  1820,  Shav,  p.  18- 
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<  R.  t)undas/  or  *  Bogle'  instead  of  *  Boyle,'  or  that  the  copy 
served  bore  *  assault  or  robbery/  when  the  charge  against  the 
pannel  was  *  assault,  as  also  robbery.'  An  objection,  however, 
that  the  service  copy  of  an  indictment  stated  the  crime  to  be 
seriously  instead  of  severely  punishable,  has,  however,  been 
repelled.*  Errors  such  as  the  above  are  now  not  likely  to  occur, 
since  the  Act  11  and  12  Vict.,  c.  79,  by  which,  §  1,  it  is  lawful 
to  use  printed  copies,  or  copies  partly  printed  and  partly  vmtten, 
as  the  principal  or  record  copies  of  the  indictment  or  criminal 
letters,  so  that  the  principal  and  service  copies  may  now  be 
printed  off  the  same  types. 

It  is  not  now  necessary  to  annex  to  the  list  of  assize  served 
on  the  accused  a  copy  of  the  signature  of  the  judge,  which  is 
required  to  the  principal  list  of  assize.'  Neither  is  it  necessary 
that  the  service  copy  shall  bear  upon  every  page  the  signature 
of  the  Advocate-Depute,  as  is  necessaiy  on  each  page  of  the 
original.'  But  it  has  been  held  a  fatal  objection  to  criminal 
letters,  that  the  list  of  witnesses  appended  to  the  copy  served 
did  not  bear  to  be  signed  by  the  Advocate-Depute;*  and  in 
this  case  the  pannel  was  liberated,  the  sixty  days  after  intima- 
tion, under  the  Act  1701,  c.  6,  having  expired. 

§  5»  The  Execution  of  Citation* 

The  form  of  execution  at  present  used  is  that  ^ven  in  §  7 
of  the  Act  9  Geo.  IV.,  c.  29.  The  public  prosecutor  is  not 
bound  to  produce  the  execution  in  proof  of  the  citation,  but 
inay  do  so  by  the  oath  of  the  messenger ;  but  if  the  execution 
be  produced  to  negative  the  prisoner's  denial  that  he  was  p^u- 
larly  cited,  it  must  be  complete.^  The  name  of  the  pannel,  and 
also  of  the  crime,  must  be  correctly  specified  to  prevent  objec- 
tions,* but  the  aggravations  libelled  on  need  not  be  specified,  or 
even  referred  to.^     All  erasures  ought  to  be  carefully  avoided. 

*  Shillinglaw,  April  4,  1842,  T.  Broun  201. 

*  6  Geo.  IV.,  c.  22,  §     . 

«  Glasgow  Circuit,  I.  Swinton,  506. 
-     ^  John  Cameron,  Jan.  81, 1850,  Shaw,  Justiciary  Bep.,  p.  295.    See  aim 
SomerviUe,  June  4,  1821,  Shaw,  p.  31. 
.     *  Peter  Smith,  Glasgow,  I.  Swinton,  p.  27. 

*  John  Campbell,  23  April  1836, 1.  Swinton,  p.  194. 
' .  Peter  Smith,  supra. 
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§  6.  Citation  of  Witnesses  and  Jurors* 

The  witnesses  specified  in  the  list  annexed  to  the  libel  are 
cited  under  letters  of  diligence  obtained  upon  an  indictment  a& 
above  mentioned,  or  in  virtue  of  the  warrant  contained  in  the 
will  of  the  criminal  letters,  to  compear  before  the  Lord  Justice- 
General,  Lord  Justice-Clerk,  and  Lords  Commissioners  of 
Justiciary,  in  a  Court  of  Justiciary  to  be  holden  by  them  at 
the  place  and  on  the  day  specified  in  their  citation.  The  same 
officers  of  the  law  who  are  authorized  to  execute  the  libel  may 
cite  witnesses.^  The  service  of  the  citation  is  equally  good  in 
England  and  Ireland  as  in  Scotland ;  and  if  a  witness  fail  to 
appear,  he  may,  on  the  fact  being  certified  by  the  Court  here^ 
be  punished  by  the  Court  of  Queen's  Bench  in  England  or 
Ireland,  45  Geo.  III.,  c.  92,  §  3 ;  but  he  will  not  be  punished 
imless  it  be  made  to  appear  that  a  reasonable  and  sufficient 
sum  of  money  to  defray  the  expenses  of  coming  and  attending 
to  give  evidence,  and  of  returning  from  giving  evidence,  was 
tendered  to  him  (§  4,  ibid.). 

The  persons  forming  the  assize,  and  contained  in  the  prin- 
cipal list  of  assize  presently  referred  to,  as  well  as  in  the  copy 
libels  served  on  pannels,  are  also  cited  by  virtue  of  the  letters 
of  diligence  on  the  indictment,  or  the  warrant  in  the  criminal 
letters. 

For  all  trials  at  the  same  diet  of  the  High  Court  of  Justi-' 
ciaiy,  or  for  the  same  Circuit  Court,  one  principal  list  of  assize, 
authenticated  by  the  signature  of  one  of  the  judges  of  Justiciary, 
is  now  sufficient  to  be  lodged  in  Court ;  and  the  persons  included 
in  such  list  are  summoned  to  pass  generally  upon  the  assize  of 
all  the  accused  parties  cited  to  such  diet  or  Circuit  Court,  and 
one  general  execution  of  citation  is  returned  against  them.^ 

It  is  no  good  objection  to  the  service  of  a  libel,  or  the  cita- 
tion of  a  juror  or  witness,  that  the  officer  was  not  at  the  time 
possessed  of  the  warrant  of  citation.^  And  by  11  Geo.  lY. 
and  1  Will.  IV.,  c.  37,  §  7,  etc.,  the  officer  who  cites  witnesses  or 
jurors  is  authorized  to  do  so  without  the  presence  of  a  witness. 
All  citations,  whether  to  the  accused  or  to  the  witnesses  or  to 
jurors,  may  be  either  printed  or  in  writing,  or  partly  both. 

1  11  and  12  Vict.,  c.  79,  §  6  (above  quoted). 

«  11  and  12  Vict.,  o.  79^  §§  4,  6.  »  9  (ko.  IV.,  c.  29,  §  7. 


344  PBOCEEDIKOS  IN  OtlMINAL  CAUSES. 

The  time  of  notice  which  a  juror  is  entitled  to  have  is  not 
precisely  fixed ;  but  it  may  be  stated  generally,  that  it  onght  to 
be  of  reasonable  length.  The  same  remark  must  apply  to  the 
citation  of  awitness;  bat  it  should  in  no  case  be  later  than  forty- 
eight  hoars  befoie  the  trial. 

If  a  jnror  absents  himself  from  the  trial  after  being  daly 
cited,  he  isliabletoafine(ortin2atr,  as  it  is  called)  of  lOOmerks, 
amoanting  to  L.5,  lis.  l^d.  sterling.  The  Coart,  however^  has 
the  power  of  excusing  a  jaror  from  attendance,  provided  the 
grounds  of  the  excuse  are  stated  in  open  Court  When  a  juror 
is  unable  to  attend  the  trial  from  indisposition,  a  certificate  by  a 
medical  person,  upon  soul  and  conscience,  ought  to  be  produced 
in  Court.  It  is  usually  required  that  the  particular  disease 
should  be  mentioned  in  the  certificate,  which  will,  however,  if 
desired,  be  treated  as  a  confidential  oommimication  to  the  Court. 
It  is  a  good  objection  to  a  juror,  that  he  is  insane,  or  deaf,  or 
lumb.  When  a  juror  is  subject  to  sudden  fits  of  indisposition, 
such  as  epilepsy,  he  ought  to  state  this  circumstance  to  the 
Court,  in  order  that  he  may  be  relieved  from  serving.  When  a 
juryman,  who  had  been  cited,  was  absent,  having  gone  to  attend 
as  a  witness  before  a  committee  of  the  House  of  Commons,  the 
Court  indicated  an  opinion  that,  if  he  had  gone  under  a  warrant 
of  the  Speaker,  such  an  excuse  might  be  sustained  ex  gratia^ 
though  they  did  not  absolutely  decide  that  it  would  in  law 
relieve  the  party  from  his  duty.^  All  objections,  of  whatever 
kind,  must  be  stated  before  the  juror  has  been  sworn  to  serve. 

The  prosecutor,  and  each  pannel  separately,  is  entitled  to 
challenge  five  of  the  jurors  without  assigning  any  reason  for 
doing  so,  and  such  jurors  are  not  allowed  to  serve  on  the  trial. 
But  not  more  than  two  of  these  challenges  may  apply  to  special 
jurors.  Besides  this  peremptory  challenge,  both  the  pannel  and 
the  prosecutor  are  entitled  to  object  to  any  juror  on  cause 
shown ;  for  instance,  thaK  he  is  an  infamous  person,  or  an  out- 
law, or  that  he  has  given  way  to  strong  expressions  of  hatred  or 
revenge  towards  the  pannel. 

It  was  at  one  time  a  common  objection  taken  on  the  part  of 
the  prisoner  to  the  appearance  of  a  witness  or  juryman,  Uiat  he 
had  not  been  regularly  cited ;  and  under  the  old  Scotch  law  the 
evidence  of  a  witness  not  cited  to  the  trial  was  viewed  as  uUro- 

»  Feb.  16, 1847,  Arkky,  p.  280. 
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neous  and  inadmissible.  But  bj  the  statute  9  Geo.  IV.,  c.  2%  § 
10;  the  pannel  is  prevented  from  taking  objection  to  a  witness 
or  jniyman  who  appears  at  the  trial,  on  the  ground  that  he  has 
not  been  properly  cited.  This  statute,  of  course,  reserves  to  the 
pannel  the  protection  that  he  must  have  the  complete  list  of 
witnesses  and  assize  served  upon  himself,  and  to  the  witnesses 
or  jurymen  any  objection  to  their  citation,  if  they  think  proper 
to  avail  themselves  of  it.  It  is  no  good  objection,  however,  to 
such  a  citation,  that  the  officer  who  discharged  the  duty  was  not 
at  the  time  possessed  of  the  warrant  of  citation.^ 

§  7.  Letters  of  Exculpation. 

When  the  pannel  wishes  to  cite  witnesses,  and  compel  them 
to  attend  his  trial  and  give  evidence  on  his  behalf,'  he  applies 
to  the  Court  of  Justiciary  by  bill,  setting  forth  the  facts,  and 
praying  for  warrant  for  letters  of  exculpation.  On  this  bill 
being  passed,  which  is  effected  by  the  signature  of  one  of  the 
clerks  of  Court,'  letters  of  exculpation  are  raised.  These  run  in 
the  Sovereign's  name,  narrate  the  circumstances,  and  the  will 
thereof  authorizes  the  citation  of  witnesses  to  bear  leal  and  sooth- 
fast witnessing  anent  the  pannePs  innocence  and  exculpation  of 
the  crimes  mentioned  in  the  letters.  This  writ  may  be  executed 
under  the  above-mentioned  statute  by  a  macer  of  Court,  mes- 
senger-at-arms,  or  by  any  Sheriff  or  Steward's  officer  of  the 
county  or  stewartry  within  which  such  execution  shall  be  made.^ 
By  1672,  c.  16,  it  is  incumbent  on  the  pannel  to  serve  a  copy  of 
the  letters  and  a  list  of  the  witnesses  on  the  prosecutor.^  This 
requirement  has,  however,  been  veiy  frequently  waived  in 
practice,  the  list  of  witnesses  lodged  in  the  hands  of  the  clerk 
being  usually  accepted  as  sufficient  notice. 

Since  the  passing  of  the  above-mentioned  statute  (11  and 
12  Vict.,  c.  79,  §  6),  letters  of  diligence  for  indicting  pannels, 
and  summoning  witnesses  and  jurymen  to  the  High  or  Circuit 
Courts  of  Justiciary,  as  well  as  letters  of  exculpation,  are 
directed  thus : — ^  Victoria,  etc.-^To  Maoers  of  our  Court 

of  Justiciary,  Messengers-at-Arms,  Sheriff  or  Steward's  Officers 

1  11  Geo.  IV.,  and  1  Wm.  IV.,  c.  37,  §  7 ;  9  Geo.  IV.,  c.  29,  §  7. 
»  Stat.  1617,  c.  16.  »  11  and  12  Vict,  c.  79,  §  3. 

«  11  and  12  Vict.,  c.  79,  §  6.  *  See  Home,  II.  398. 
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of  tlie  Coantj  or  Stewartiy  within  wUch  these  our  Letten  shall 
be  executed,  our  Sheriffs  in  that  part^  con jonctlj  and  aeveraUj^ 
specially  constituted^  greetiug.'^ 

§  8.  Stattae  1701,  e.  6 — Letters  of  Tntimatian  to  the  Lord 
Advocate  to  fix  a  Diet  for  die  Prisoner's  TriaL 

Although  it  was  always  considered  in  our  law  the  province 
of  courts  of  justice  to  give  redress  against  arbitrary  or  unduly 
prolonged  imprisonment  at  the  instance  of  the  crown  or  public 
prosecutor,  under  colour  of  custody  in  order  to  trial,  the  nature 
of  the  redress  was  not  made  definite  or  certain  until  the  Act 
1701,  c.  6,  which  followed  the  claim  of  right,  and  is  entitled  An 
Act  for  preventing  Wrongous  Imprisonmentj  and  cyainst  undue 
Delays  in  Tryals.  By  this  Act,  after  making  provisions  above 
refeired  to,  with  regard  to  warrants  for  detaining  a  prisoner  in 
Custody  with  a  view  to  trial,  and  for  liberating  on  bail,  ^  His 
Majesty,  with  advice  and  consent  foresaid,  further  statutes  and 
ordains  that,  upon  application  of  any  prisoner  for  custody  in 
order  to  trial,  whether  for  capital  or  bailable  crimes,  to  any  of 
the  Lords  of  Justiciary,  or  other  judge  or  judicatory  competent 
for  judging  the  crime  or  offence  for  which  he  is  imprisoned,  and 
the  said  prisoner  his  producing  the  said  double  of  the  warrand 
of  his  imprisonment  under  the  keeper's  hand,  the  said  judge  or 
judicatory  competent,  under  pain  of  wrongous  imprisonment, 
are  hereby  ordained,  within  twenty-four  hours  after  the  said 
application  and  petition  is  presented  to  him  or  them,  to  give  out 
letters  or  precepts  direct  to  messengers  for  intimating  to  his 
Majesties  Advocat  or  Procurator-fiscal,  and  party  appearing 
by  the  warrand  to  be  concerned,  if  any  be  within  the  kingdom, 
to  fix  a  diet  for  the  trial  within  sixty  days  after  the  intimation, 
certifjdng  his  Majesties  Advocat  or  Procurator-fiscal,  and  the 
^aid  party  concerned,  that  if  they  failzie,  the  prisonar  shall  be 
discharged  and  set  at  liberty  without  delay ;  for  doing  whereof 
the  said  judge  or  judicatory  competent  are  hereby  expressly 
warranted,  and  strictly  required  and  ordained  to  do  the  same 
under  the  penalty  foresaid,  unless  the  delay  be  upon  the  pri 
soner's  petition  or  desire/ 

The  warrant  for  the  letters  of  intimation  is  still  applied  for 
I  GiUespie  on  Sheriff  Officen»  p.  167, 
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and  autfacmticated  according  to  the  above  provigions,  tnthoat  any 
change  by  the  Court  of  Justiciary  Act.^  On  the  Warrant  for 
them  being  granted,  letters  of  intimation  are  nused,  which  pass 
the  signet  of  the  Court  of  Justiciary.  The  letters,  given  in  the 
Sovereign's  name,  are  addressed  to  messengers-at-arms,  and 
also,  if  convenient,  to  macers  and  sheriff-officers ;'  and  the  will 
authorizes  intimation  to  be  made  to  her  Majesty^s  Advocate  for 
her  Majesty^s  interest,  to  fix  a  diet  for  the  trial  of  the  prisoner 
within  sixty  days  after  the  date  of  intimation,  in  terms  of  and 
under  the  certification  contained  in  the  Act  of  Parliament. 

Though  there  is  some  confusion  in  the  arrangement  of  the 
clauses  of  the  Act,  the  tenor  of  the  subsequent  proceedings  seems 
to  be  as  follows :' — ^If  the  prosecutor,  having  received  due  inti- 
mation to  fix  a  diet,  allows  the  sixty  days  to  expire  without  doing 
so,  the  prisoner  is  at  once  released,  and  cannot  be  again  imprir* 
soned  unless  new  criminal  letters  are  raised  before  the  Commie* 
sioners  of  Justiciary y  and  duly  executed  against  him;  in  which 
case  his  Majesty's  Advocate  must  insist  in  the  said  libel,  and 
prosecute  the  same  to  a  final  sentence,  within  forty  days  after 
the  prisoner  is  of  new  incarcerate  theretg>on,  unless  the  delay  be 
upon  the  application  or  at  the  desire  of  the  prisoner;  ^  wherein 
if  the  Kin^s  Advocate  f  ailzie,  the  diet  is  to  be  deserted  simpUciterf 
and  the  prisoner  ordained  to  be  set  at  liberty  from  the  said 
imprisonment.  And  the  process  not  being  duly  prosecute  as 
aforesaid,  and  the  diet  thereupon  deserted,  his  Majesty,  with 
advice  and  consent  aforesaid,  declares  the  party  imprisoned  a 
Second  timCy  as  fl[foresaid,  to  be  for  ever  free  from  all  question  or 
process  for  the  foresaid  crime  or  offence.' 

Suppose,  again,  the  prosecutor  comply  with  the  intimation 
within  the  rixty  days,  and  fix  a  diet  of  trial,  the  Act  provides 
that  his  Majesty's  Advocate  or  the  Procurator-fiscal  shall  insist 
in  the  libel,  and  the  judge  put  the  same  to  a  trial,  and  the  sama 
shall  be  determined  by  a  final  sentence  within  fprfy  days,  if  be- 
fore the  Lords  of  Justiciary,  and  thirty  days  if  before  any  other 
judge.  If  this  is  not  done,  the  statute  provides  means  for 
immediate  liberation. 

Though  the  language  of  the  statute  is  somewhat  ambiguous, 
the  intent  appears  to  be  that  the  accused  can  in  no  case  be  kept 

1 11  and  12  Tict,\  c.  79,  §  8.  •  Ibid.,  §  6,  vide  p.  846  supra.  , 

*  II.  Hume,  p.  100,  and  following. 
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in  prison  after  avuling  himself  of  the  Act  more  than  a  hundred 
days  in  all.^ 

The  proceedings  under  this  Act  are  fully  discnssed  in  the 
chapter  in  Hume  on  the  subject.  The  following  are  some  of 
the  later  cases  decided  pertinent  to  the  matter : — 

After  a  pannel  had  been  declared  exempt  from  trial  on  an 
objection  to  the  due  service  of  the  libel^  and  the  sixty  days  after 
intimation  under  the  Act  ITOl,  c.  6,  being  elapsed,  it  was  held 
that  he  could  not  competently  be  detained  until  fresh  criminal 
letters  could  be  served.' 

The  letters  or  precept  of  intimation  must  be  issued  by  a 
Court  competent  to  try  the  crime  with  which  the  prisoner  is 
charged ;  and  hence  a  precept  of  intimation  relative  to  a  charge 
of  wilful  fire-raising  and  assault,  issued  by  the  Sheriff,  and  ad- 
dressed to  the  Procurator-fiscal  of  the  county  where  the  offences 
were  alleged  to  have  been  committed,  was  held  inept,  in  respect 
that  fire-raising  was  one  of  the  pleas  of  the  Crown,  and  letters 
of  intimation  ought  to  have  been  obtained  from  the  Court  of 
Justiciary.' 

Where  a  party  in  prison  applies  for,  and  serves,  letters  of 
intimation  under  die  Act  1701,  and  thereafter  before  six^  days 
is  liberated  on  bail  at  his  own  request,  he  may  be  indicted  anew 
after  the  expiration  of  sixty  days  ;^  although,  when  a  person  in 
prison  applies  for  the  benefit  of  the  Act,  he  cannot  be  deprived 
of  it  through  being  liberated  spontaneously  on  the  part  of  the 
Crown." 

It  has  been  held  under  this  Act,  that  when  an  accused  party 
had  run  his  letters,  and  had  been  duly  served  with  an  indictment 
for  trial  before  the  High  Court  of  Justiciary,  it  was  a  sn£Scient 
compliance  with  the  Act  if  the  prosecutor  undertook  to  bring 
the  trial  to  a  conclusion  on  or  before  the  fortieth  day  succeeding 
the  first  period  of  sixty  days,  although  more  than  forty  days 
should  have  elapsed  from  the  date  of  citation.* 

^  U.  Hume,  108. 

'  John  Cameron^  High  Court,  81  Jan.  1850,  Shaw,  p.  295. 

»  John  Coutls  and  Others,  80  Oct.  1845,  II.  Broun  621. 

*  Datfid  Balfour,  20  July  1850,  Shaw  877. 

'  McDonald  v.  Young,  18  June  1832,  in  note  to  Shaw,  p.  881. 

*  Jama  Arcus^  25  June  1844,  II.  Broun,  p.  239. 
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FORMS  IN  CRIMINAI.  PBOCEEDIKGS. 

(1.)  Notice  annexed  to  a  Criminal  Libel  to  be  served 

on  the  Acctised. 

A.  B.y  Take  Notice,  That  you  will  have  to  compear  before 
the  High  Court  of  Justiciary,  within  the  Criminal  Court-House 
of  Edinburgh,  to  answer  to  the  Criminal  Libel  against  you  to 
which  this  Notice  is  attached,  on  the  day  of 

One  thousand  eight  hundred  and  ,  at  half-past  nine  of 

the  clock  forenoon. 

This  Notice  served  on  the  day  of  One 

thousand  eight  hundred  and  years,  by  me, 

A.  D.y  Macer 
\<>r  Messenger-at-Arms,  or  Sheriff-Officer]. 

E.  jP.,  Witness. ' 

The  witness  is  not  designed,  and  the  officer  only  signs  the 
notice,  adding 'Macer,'  'Messenger-at-Arms,'  or*  Sheriff-Officer,' 
as  the  case  may  be. 

(2.)  EaeciUion  of  a  Criminal  Libel  Personally* 

A  Copy  of  a  Criminal  Libel,  containing  a  charge  of  Theft 
[or  whatever  the  crime  may  ie],  consisting  of  P&g^  &nd 

having  annexed  to  it  an  inventory  [t/any]  and  a  list  of  witnesses 
and  of  assize,  was,  on  the  day  of  Eighteen 

hundred  and  years,  served  by  me  upon  A.  B.  [design 

him  as  in  the  Indictment']^  by  delivering  the  same  to  him  person- 
ally, on  which  Copy  was  marked  a  notice  of  compearance  on 
the  day  of  Eighteen  hundred  and 
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jeaiSy  before  the  High  Court  of  Justiciary,  within  the  Criminal 
Court-House  of  Edinbubgh,  at  half-past  nine  of  the  dock 
forenoon.  A.  D.,  Macer 

[or  Messenger-at-Arms,  or  Sheriff-OflBcer]. 
E.  F.J  Witness. 

(3.)  Execution  against  the  Accused  at  hie  DweUing^laee. 

A  Copy  of  a  Criminal  Libel,  containing  a  charge  of  Theft 
[or  whatever  the  crime  may  be]^  consisting  of  P^g^  ^^^ 

having  annexed  to  it  an  inventory  \if  any]  and  a  list  of  witnesses 
and  of  assize,  was,  on  the  day  of  Eighteen 

hundred  and  years,  served  by  me  upon  A.  B.  [design  him 

as  in  the  Indictmen{]y  by  leaving  the  same  for  him  within  his 
dwelling-place  in  P.,.  with  a  servant  therein,  to  be  given  to  him, 
because  I  could  not  find  himself  personally  [or  by  affixing  and 
leaving  the  same  for  him  at  and  upon  the  most  patent  door  of 
his  dwelling-place  in  P.,  and  that  after  my  giving  six  seTeral 
audible  knocks  upon  the  said  door,  as  use  is,  because  I  neither 
could  find  the  said  A.  B.  personally  nor  get  access  into  his  said 
dwelling-place]  ;  and  the  like  copy  of  said  Criminal  Libel,  con- 
taining the  charge  aforesaid,  consisting  of  pages,  and  having 
annexed  to  it  an  inventory  [if  any]  and  a  list  of  witnesses  and 
of  assize,  was,  on  the  said  day  of  aforesaid,  affixed 

and  left  by  me  for  the  said  Jl.  P.  at  and  upon  the  market-cross 
of  E,y  being  the  head  burgh  of  the  Sheriffdom  [or  Stewartiy]  of 
W.J  within  which  Sheriffdom  [or  StewartryJ  the  said  A,  B.  lives 
and  resides,  and  that  after  my  crying  three  several  oyezes,  making 
open  proclamation  and  public  reading  of  the  said  Criminal 
Libel,  because  I  could  not  find  himself  personally,  on  each  of 
which  copies  was  marked  a  notice  of  compearance  before  the 
High  Court  of  Justiciary,  within  the  Criminal  Court-House  of 
Edinburgh,  upon  the  day  of  Eighteen  hundred 

and  years,  at  half-past  nine  of  the  clock  forenoon. 

A.  D.y  Macer 
[or  Messenger-alr-Arms,  or  Sheriff-Officer]. 

E.  P.,  Witness. 

The   service   at   the  dwelling-place  must  be  before  the 
market-cross. 
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(4.)  Execution  against  the  Accused  token  he  is  furth  of  Scotland. 

A  Copy  of  a  Criminal  Libel,  containing  a  charge  of  Theft 
[or  whatever  the  crime  may  be]^  consisting  of  P<^%  ^i^d 

haying  annexed  to  it  an  inventory  \if  ani/]  and  a  list  of  witnesses 
and  of  assize,  was,  upon  the  day  of  Eighteen 

hundred  and  years,  served  by  me  upon  A  •  B.  \design 

him  as  in  the  Indictment']^  by  aiExing  and  leaving  the  same 
for  him  at  and  upon  each  one  of  the  Market-cross  of  Edinburgh 
and  the  Pier  and  Shore  of  Leith  respectively,  and  successively 
after  each  other,  and  that  after  my  crying  three  several  oyezes, 
making  open  proclamation  and  public  reading  of  the  said 
Criminal  Libel  at  each  of  the  said  three  places,  the  said  A.  B* 
being  furth  of  Scotland,  on  each  of  which  copies  was  marked  a 
notice  of  compearance  on  the  day  of  Eighteen 

hundred  and  years,  before  the  High  Court  of  Justiciary, 

within  the  Criminal  Court-House  of  Edinburgh,  at  half-past 
nine  of  the  clock  forenoon* 

A,  D.J  Macer 
[or  Messenger-at-Anus]. 

E.  JFl,  Witness. 

(5.)  Citation  to  a  Witness  before  the  Sigh  Court  of  Justiciary. 

I,  A  •  D.J  Macer  to  the  High  Court  of  Justiciary  [or  Mes- 
senger-at-Arms,  or  Sheriff  Officer],  by  virtue  of  Letters  of 
Diligence,  dated  the  day  of  ,  raised  at 

the  instance  of  /.  if..  Esquire,  her  Majest/s  Advocate  for  her 
Majesty's  interest,  against  A,  B.  [design  him  as  in  the  Indicia 
meni\y  in  her  Majesty's  name  and  authority  lawfully  Summon, 
Warn,  and  Charge  you,  C  D.  [design  Aim],  to  compear  before 
the  Lord  Justice-General,  Lord  Justice-Clerk,  and  Lords  Com- 
missioners of  Justiciary,  in  a  Court  of  Justiciary  to  be  holden 
by  them^  within  the  Criminal  Court-House  of  Edinburgh,  on 
the  day  of  ,  in  the  hour  of  cause 

{half-past  nine  o^clock  forenoon  precisely^  there  to  bear  leal  and 
soothfast  witnessing,  in  so  far  as  you  know,  or  shall  be  asked  at 
you,  anent  the  said  accused's  guiltiness  of  the  crimes  mentioned 
in  the  said  Letters,  and  that  under  the  pain  of  one  hundred 
marks  Scots.    This  I  give  you  upon  the  day  of 

Eighteen  hundred  and  years. 
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(6.)  Execution  agaiiist  WitneeBea  before  the  High  Court  of 

Justiciary. 

Upon  the  and  days  of 

Eighteen  hundred  and  years,  by  yirtue  of  Letters 

of  Diligence,  dated  the  day  of  ,  raised 

at  the  instance  of  /•  Jf.,  Esquire,  her  Majesty's  Advocate  for 
her  Majesty's  interest,  against  A.  B.  [design  him  as  in  the  In- 
diciment']y  J^  A.  i>.,  Macer  to  the  High  Court  of  Justiciary  [or 
Messenger-at-Arms,  or  Sheriff  0£Scer],  passed,  and  in  her 
Majesty's  name  and  authority  lawfully  Summoned,  Warned, 
and  Charged  each  of  C.  D.,  E.  jP.,  G.  fT^  and  /.  K.  [design 
each  of  them  as  in  the  List  of  Witnessesly  to  compear  before  the 
Lord  Justice-General,  Lord  Justice-Clerk,  and  Lords  Commis- 
sioners of  Justiciary,  in  a  Court  of  Justiciary  to  be  holden  by 
them,  within  the  Criminal  Court-House  of  Edinburgh,  upon 
the  day  of  >  ,  in  the  hour  of  cause 

(half-past  nine  of  ^e  dock  forenoon),  there  to  bear  leal  and 
soothfast  witnessing,  in  so  far  as  they  know,  or  shall  be  asked 
at  them,  anent  the  said  accused's  guiltiness  of  the  crimes  men- 
tioned in  said  Letters,  and  that  under  the  pain  of  one  hundred 
merks  Scots,  conform  to  said  Letters  in  all  points.  A  just  copy 
of  citation,  in  virtue  whereof,  and  to  the  effect  foresaid,  signed 
by  me,  bearing  the  dates  hereof  respectively,  and  containing 
the  date  of  the  said  Letters,  I  delivered  to  each  of  the  said 
C.  D.  and  E.  F.  personally,  and  that  upon  the  first  date  hereof ; 
and  the  like  copy  of  Citation  I  left  t<x  each  of  the  said  G.  H^ 
within  his  dwelling-place  at  &,  and  the  said  /•  K.^  within  his 
dwelling-place  in  P.,  with  their  respective  servants,  to  be  given 
to  them  severally,  because  I  could  not  find  themselves  person- 
ally, and  that  upon  the  second  and  last  date  hereof. 

A.D. 

(7.)  Citation  to  a  Juror  before  the  High  Court  of  Justiciary, 

I,  A.  />.,  Macer  to  the  High  Court  of  Justiciary  [or  Mes- 
senger^at-Arms,  or  Sheriff  Officer],  lawfully  Summon  you,  (?•  H. 
[design  Atm],  to  compear  before  the  Lord  Justice-General,  Lord 
Justice-Clerk,  and  Lords  Commissioners  of  Justiciary,  in  a 
Court  of  Justiciary  to  be  holden  by  them,  within  the  Criminal 
Court-House  of  Edinburgh,  upon  the  day  of 
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in  the  hour  of  cause  (half-past  nine  d clock  jorenoon)^  tnere  to 
pass  upon  the  assize  of  all  the  accused  parties  cited  to  said  diet, 
and  that  under  the  penalty  of  one  hundred  merks  Scots.  This 
I  give  jou  upon  the  day  of  Eighteen 

hundred  and  years. 

A.B. 


(7.)  ExeciUion  against  Jurors^  High  Court  of  Justiciary. 

Upon  the  and  days  of 

One  thousand  eight  hundred  and  years,  I,  A.  D,y 

Macer  to  the  High  Court  of  Justiciary  [or  Messenger-at-Arms, 
or  Sheriff  Officer],  passed  and  lawfully  Summoned  the  persons 
after  mentioned  to  compear  before  the  Lord  Justice-General, 
Lord  Justice-Clerk,  and  Lords  Commissioners  of  Justiciary,  in 
a  Court  of  Justiciary  to  be  holden  by  them,  within  the  Criminal 
Court-House  of  Edinburgh,  upon  the  day  of  , 

in  the  hour  of  cause  (half-pa^t  nine  of  the  clock  forenoon) j  there 
to  pass  upon  the  assize  of  all  the  accused  parties  cited  to  said 
diet,  each  under  the  pain  of  one  hundred  merks  Scots,  viz. : —  ^ 


Personally. 
City  of  Edmbargh. — Special  Jurors, 

1.  W.<t  Merchant,  York  Place. 
2>.  H,^  residing  Ainslie  Place. 
A.  (?.,  Jeweller,  Princes  Street. 

Common  Jurors, 

A.  B,y  Clothier,  High  Street. 
W.  C,  Baker,  Bank  Street. 
/.  H,j  Agent,  Ganongate. 

Town  of  Ldth. — Special  Juror, 
I.  5.,  Merchant,  Hermitage  Pkce. 

Common  Juror, 
W.  O.,  Wright,  Shore. 

County  of  Edinburgh. — SpecialJuror, 

I.  3f.,  Farmer,  Tnmey  Dykes. 

etc.,  etc.,  etc. 

A.D. 
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City  of  Edinburgh. — Special  Jurors, 

R,  F.,  Banker,  Moray  Place. 
C.  P.,  Brewer,  George  Street. 

Common  Jurors. 
/.  P.,  Saddler,  Rose  Street. 
H.  TF.,  Flesher,  Thistle  Street. 

Town  of  Leith. — Special  Juror, 
W,  TF.,  Merchant,  Constitution  St. 

Common  Juror, 

0.  i>..  Printer,  Jameses  Place. 
County  of  Edinburgh.^ — SpecialJuror, 

F,  51,  Farmer,  Middleton. 
Common  Juror, 

1,  AT.,  Baker,  Mid-Calder. 

etc.,  etc.,  etc. 

A.D. 


(Each  Colomn  to  be  aigned  hj  the  OfBcec.) 
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(9.)  Notice  attached  to  a  Criminal  Libel  to  be  served  upon  the 

Accused  for  Trial  tU  Circuit  Court. 

A.  B.f  Take  Notice,  that  70a  will  have  to  compear  before 
the  Circuit  Court  of  Justiciary,  within  the  Criminal  Coort- 
Houae  of  ,  to  answer  to  the  Criminal  Libel  against 

you  to  which  this  Notice  is  attached,  on  the  day  of 

Eighteen  hundred  and  years,  at 

of  the  clock  forenoon. 
This  Notice  served  on  the  day  of 

Eighteen  hundred  and  years,  by  me^ 

A.  2).,  Macer  [or  Messenger-atrAims, 
or  Sheriff  Officer]. 
E.  F.y  Witness. 

(10.)  Citation  to  a  Witness  for  the  Circuit  Court  of  Justiciary. 

I,  A.  D.y  Macer  to  the  High  Court  of  Justiciary  [or  Mes- 
sengeivat-Arms,  or  Sheriff  Officer],  by  virtue  of  Letters  of 
Diligence,  dated  the  day  of  ,  raised  at 

the  instance  of  L  M.y  Esquire,  her  Majesty's  Advocate  for  her 
Majesty's  interest,  against  A.  B.  [design  him  as  in  the  Indict^ 
meni\j  in  her  Majesty's  name  and  authority  lawfully  Summon, 
Warn,  and  Charge  you,  C.  D.  [dengn  him  as  in  the  List  of 
Witnesses'],  to  compear  before  the  Lord  Justice-Greneral,  Loid 
Justice-Clerk,  and  Lords  Commissioners  of  Justiciary,  in  a 
Circuit  Court  of  Justiciary  to  be  holden  by  them,  6r  by  any  one 
or  more  of  their  number,  within  the  Criminal  Oourt^Houae  of 

,  upon  the  day  of  , 

in  the  hour  of  cause,  o'clock  forenoon,  there  to  bear 

leal  and  soothfast  witnessing,  in  so  far  as  you  know,  or  shall  be 
asked  at  you,  anent  the  said  accused's  guiltiness  of  the  crimes 
mentioned  in  the  said  Letters,  and  that  under  the  pain  of  one 
hundred  merks  Scots.    This  I  give  you  upon  the 
day  of  Eighteen  hundred  and  years. 

A.D. 

(11.)  Citation  to  a  Witness  on  Letters  of  Exculpation. 

I,  A.  D.y  Macer  to  the  High  Court  of  Justiciary  [or  Mes- 
senger-at-Arms,  or  Sheriff  Officer],  by  virtue  of  Letters  of 
Exculpation,  dated  and  signeted  the  day  of 
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Eighteen  hundred  and  years^  raised  at  the  instance 

of  A.  B.  [design  him  as  in  the  Letiers]y  in  her  Majesty's  name 
and  authority  Summon,  Warn,  and  Charge  you,  C.  D,  [design 
Atm],  as  a  witness,  to  compear  before  the  Lord  Justico^Qeneral, 
Lord  Justice-Clerk,  and  Lords  Commissioners  of  Justiciary, 
within  tlie   Criminal  Court-House  of  Edinburgh,  upon  the 

day  of  ,  at  o'clock  forenoon, 

there  to  bear  leal  and  soothfast  witnessing,  in  so  far  as  you 
know,  or  shall  be  asked  at  you,  aneht  the  said  A,  B.^  his  inno- 
cence and  exculpation  of  the  crimes  mentioned  in  said  Letters^ 
and  that  utider  the  pain  of  oiie  hundred  merks  Scots.  This  I 
give  you  upon  the  day  of  ^     Eighteen 

hundred  and  years. 

A.  D. 

(12.)   Intimation  to  the  Lord  Advocate  to  fix  a  Diet  for  the 
Prieonet^e  Trialy  in  terms  of  the  Act  1701. 

I,  A*  D^  Messenger-at-Arms,  by  virtue  of  Letters  of  Inti- 
mation, whereof  the  above  and  the  preceding  pages 
are  a  full  double  to  the  Will,  dated                     and  signeted  the 

day  of  Eighteen  hundred  and 

years,  raised  at  the  instance  of  A.  B.j  present 
prisoner  in  the  Prison  of  C,  in  her  Majesty's  name  and  autho- 
rity make  due  and  lawful  Intimation  to  you,  /.  if..  Esquire,  her 
Majesty's  Advocate  for  her  Majesty's  interest  [or  to  you,  W.  /., 
Esquire,  Advocate,  one  of  the  Deputes  of  7.  ilf..  Esquire,  her 
Majesty's  Advocate  for  her  Majesty's  interest],  to  fix  a  Diet  for 
the  Trial  of  the  said  A.  B.j  within  sixty  days  next  after  the  date 
of  this  my  Intimation,  in  terms  of  and  under  the  certifications 
contained  in  the  Act  of  Parliament  mentioned  in  said  Letters. 
This  I  do  upon  the  day  of  Eighteen 

hundred  and  years,  before  and  in  presence  of  E.  jP., 

residenter  in  (7.,  witness  to  the  premises. 

A.D. 

(13.)  Execution  of  the  foregoing^  written  on  the  Letters. 

Upon  the  day  of  Eighteen  hundred 

and  years,  by  virtue  of  the  within  written  Letters 

of  Intimation,  dated  and  signeted  the 

day  of  ,  and  year  aforesaid,  raised  at  the  instance 
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of  A.  B^  present  prisoner  in  the  Prison  of  Cj  I,  A,  D^  Me»- 
senger-at-Arms,  passed,  and  in  her  Majest/s  name  and  antho- 
rity  made  dne  and  lawful  Intimation  to  /•  M^  Esquire,  her 
Majest/s  Advocate  for  her  Majesty's  interest  [cr  to  TFl  I^ 
Esquire,  Advocate^  one  of  the  Deputes  of  /•  Jfl,  Esquire,  her 
Majest/s  Advocate  for  her  Majest/s  interest],  to  fix  a  diet  for 
the  Trial  of  the  said  A.  B^  within  sixty  days  next  after  the  date 
hereof,  being  the  date  of  my  Intimation,  in  terms  of  and  under 
the  certifications  contained  in  the  Act  of  Parliament  mentioned 
in  said  Letters.  This  I  did,  conform  to  said  Letters  in  all 
points ;  a  full  double  whereof  to  the  Will,  having  a  just  copy  of 
Intimation  to  the  effect  foresaid  subjoined,  I  left  for  the  said 
,  within  his  dwelling-place,  in  &  Street,  Edinburgh, 
with  a  servant  therein,  to  be  given  to  him,  because  I  could  not 
find  himself  personally ;  whidi  copy  of  Intimation  was  signed 
by  me,  did  beiar  the  date  hereof,  and.  contained  the  date  and 
signeting  of  said  Letters,  with  the  name  and  designation  of 
E.  jFl,  residenter  in  (7.,  witness  to  the  premises,  and  hereto  sub- 
scribing with  me  on  this  and  the  preceding  page. 

A.D. 
E.  F.,  Witness. 


CHAPTEB   XXX. 

INFERIOR  COURTS — SHERIFF  COURTS. 

§  1.  Jurisdiction  of  the  Sheriff  Court* 

The  jarisdiction  of  Sheriffs  and  Stewards  was  formerly  nearly 
as  ample  within  their  own  territory  as  that  of  the  Supreme 
Courts  of  Session  and  Justiciary  was  over  the  whole  kingdom. 
At  present  they  have  civil  jurisdiction  to  the  greatest  extent 
in  all  questions  except  those  relating  to  heritable  rights,  which 
are  peculiar  to  the  Court  of  Session.  This  jurisdiction  is,  in 
causes  above  the  value  of  twepty-five  pounds,  co-ordinate  with 
the  Court  of  Session,  and  exclusive  in  causes  whose  value  is 
under  that  sum.^  By  the  Act  1  and  2  Vict.,  c.  119,  §  15, 
their  jurisdiction  is  extended  to  all  actions  or  proceedings  re- 
lative to  questions  of  nuisance,  or  damages  arising  from  the 
alleged  undue  exercise  of  the  right  of  property,  and  also  to 
questions  touching  either  the  constitution  or  the  exercise  of  real 
or  prsedial  servitudes;  and  all  parties  against  whom  such  actions 
or  proceedings  may  be  brought  are  amenable  to  the  jurisdiction 
of  the  Sheriff  of  the  territory  within  which  such  property  or 
servitude  is  situated.  The  Sheriff  is  now  the  Judge-Admiral  of 
the  shire,  and  of  all  navigable  rivers,  ports,  etc.,  in  or  adjoining 
his  sheriffdom,  and  has  jurisdiction  in  all  maritime  questions, 
provided  the  defender  shall,  upon  any  legal  ground  of  jurisdic- 
tion, be  amenable  to  the  jurisdiction  of  the  Sheriff  before  whom 
the  cause  or  proceedings  may  be  raised  (1  Will.  lY.,  c.  69, 
§§  21,  22,  23,  24;  1  and  2  Vict,  c.  119,  §  21).  He  is  now  also 
consistorial  judge  of  the  county  for  confirmation  of  testaments 
(4  Geo.  IV.,  c.  97 ;  1  Will.  IV.,  c.  69,  §  81).  Procedure  in 
consistorial  and  maritime  causes  is  now  as  nearly  as  may  be  the 

^  See  the  Acts  20  Geo.  II.,  c.  48 ;  6  Geo.  lY.,  e.  28 ;  1  and  2  Yict.,  c. 
119. 
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same  as  in  ordinary  actions  (16  and  17  Vict.;  c  80,  §  21). 
The  jurisdiction  of  Sheriffs  is,  by  the  last-mentioned  Act,  also 
extended  to  the  recovery  of  arrears  of  fen-duties,  not  exceeding 
in  yearly  value  the  sum  of  twenty-five  pounds,  where  the  vassal 
shall  have  run  in  arrear  of  his  feu-duty  for  two  years  (16  and 
17  Vict.,  c.  80,  §  32). 

The  criminal  jurisdiction  of  the  Sheriff  is  very  extensive, 
extending  to  some  capital  offences,  as  theft,  and  even  murder ; 
and  their  powers,  extending  originally  to  the  punishment  of 
death,  are  now  limited  only  by  custom  to  two  years'  imprison- 
ment. They  are  the  chief  conservators  of  the  peace  in  their 
sheriffdoms  or  stewartries ;  and  they  have  a  cumulative  juris- 
diction with  the  justices  of  the  peace,  in  all  riots  and  breaches 
of  the  peace.  The  Sheriffs  have  also  various  ministerial  duties 
connected  with  the  election  of  members  of  Parliament,  execating 
writs  of  extent  and  others  Issuing  from  the  Exchequer;  also 
letters  of  ejection  proceeding  from  the  Court  of  Session,  sum- 
moning juries,  and  striking  the  fiars  prices. 

§  2.  Admission  of  Ojffleer. 

Persons  wishing  to  practise  as  Sheriff-officers  apply  for 
admission  by  petition  to  the  Sheriff  or  his  substitute.  Upon 
his  petition  the  Sheriff  or  his  substitute  pnmounces  a  delivenmoe, 
remitting  to  two  procurators  to  examine  and  report  if  the  appli- 
cant be  duly  qualified.  On  their  report  affirmative^  the  Sheriff 
orders  the  petitioner  to  be  admitted  an  dicer  of  court  The 
oath  defidelij  on  the  first  ordinary  court  day,  is  administered  to 
him  by  the  Sheriff  or  Sheriff-substitute,  and  a  marking  to  that 
effect  inserted  by  the  Sheriff-clerk  in  the  minute-book  of  the 
court.  Thereupon  a  bond  of  caution  is  executed  and  lodged  with 
the  Sheriff-clerk.  The  applicant  is  then  fuUy  commissioned 
and  entitled  to  perform  all  the  duties  of  a  Sheriff-officer.^ 

§  8.  The  Summons  in  the  Sheriff  Court 

A  summons  in  the  Sheriff  Court  b  a  writ  in  the  Sheriff's  or 
Steward's  name,  which,  in  virtue  of  the  commission  he  holds 
from  the  Sovereign,  he  is  empowered  to  issue^    It  is  directed 

^  Gillespie  on  Sheriff  Officers,  p.  4. 
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to  officers  of  court,  and  contains  a  will  which  gives  warrant  to 
cite  the  defender  to  compear  before  the  judge. 

The  present  form  of  Sheriff  Court  summonses  is  regulated 
by  §  1  and  the  schedule  (A)  to  the  Sheriff  Court  Act,  16  and 
17  Vict.,  c.  80. 

The  schedule  is  as  follows : — 

Schedule  (A.) 

Petitory  Summons. 

A.  B.y  Sheriff  of  the  County  of  to  Officers  of  Court, 

jointly  and  seyerally:  Whereas  it  is  shown  to  me  by  C,  D. 
[design  him'],  Pursuer,  against  E.  F.  [design  Aim],  Defender,  in 
Terms  of  the  Conclusions  under-written ;  Therefore  the  De- 
fender ought  to  be  decerned  to  pay  to  the  Pursuer  the  Sum  of 
contained  in  a  Bill  drawn  by  the  Pursuer  upon  and 
accepted  by  the  Defender  dated  and  payable 

after  Date,  with  the  legal  Interest  thereof,  till  Payment  [or  to 
make  Delivery  to  the  Pursuer  of  sold  by  the  Defendant 

to  him ;  or  to  pay  to  the  Pursuer  the  sum  of  for  Goods 

sold  by  the  Pursuer  to  the  Defender,  per  Account  commencing 
the  Day  of  and  ending  the  Day 

of  annexed  hereto ;  or  to  pay  to  the  Pursuer  the  Sum 

of  being  damages  sustained  by  the  Pursuer  in  conse- 

quence of  the  Defender  having  slandered  the  Pursuer  by  stating 
or  otherwise  according  to  the  Nature  and  Circumstances 
of  the  Action\j  with  Expenses :  And  my  Will  is  that  ye  summon 
the  Defender  to  compear  in  my  Court  House,  at  iipon 

the  Sixth  Day  next  after  the  Date  of  your  Citation,  in  the  Hour 
of  Cause,  witib  Continuation  of  Days,  to  answer  in  the  Premises ; 
with  Certification,  in  case  of  Failure,  of  being  held  as  confessed; 
[and  if  Arrestment  on  the  Dependence  is  required^  add^  and  that 
ye  arrest  in  Security  the  Defender's  Goods,  Monies,  Debts,  and 
Effects.     Given  at  the  day  of 

G.  H.J  Sheriff-Clerk, 

Summons  of  Count  and  Reckoning  and  Payment. 

A.  B.J  ^c.  [as  hefore\ :  Whereas,  ^c.  [as before]'.  Therefore 
the  Defender  ought  to  be  decerned  to  produce  before  me  a  full 
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Account  of  his  Intromisfflons  as  Cashkeeper  to  tke  Pnrsaer  [or 
oiherwisej  as  the  case  may  be\^  that  the  true  Balance  due  to  die 
Pursuer  thereon  may  be  ascertained ;  and  the  Defender  should 
be  decerned  to  pay  to  the  Pursuer  such  Sum  as  may  be  found 
to  be  the  true  Balance  on  said  Account,  with  the  Interest  which 
may  be  due  thereon ;  and  if  he  fail  to  produce  such  Account 
the  Defender  should  be  decerned  to  pay  to  the  Pursuer  the  Sum 
of  which  should  in  that  case  be  held  to  be  the  Balance 

due,  with  Interest  thereon  from  the  Day  of 

with  Expenses :  And  my  Will  is,  ^c.  \as  before\* 

Summons  of  MuUiplepoinding* 

A»  B.J  ^e.  \_as  befor€\ :  Whereas  it  is  shown  to  me  by  A,  B. 
\design  Atm],  Pursuer,  against  C.  D,  [design  hifn\y  common 
Debtory  and  K.  L.  \insert  Names  and  Designations  of  the  other 
Defenders^  and  state  who  is  the  real  Raiser]y  alleged  Creditors 
of  the  said  C  D.y  in  Terms  of  the  Conclusions  under-written : 
Therefore  it  should  be  declared  that  the  Pursuer  is  Holder  of  a 
Fund  in  medio  [specifg  the  Amount  or  Nature  of  it']j  and  is 
only  liable  in  single  Payment  of  the  said  Fund  to  those  having 
Right  thereto ;  and  the  Defenders  should  produce  their  Claims, 
and  the  Pursaer  should  be  decerned  to  pay  the  said  Fund, 
deducting  his  Expenses  of  Process,  in  such  way  as  may  be  just ; 
and  such  of  the  Defenders  as  shall  be  found  to  have  no  Right 
should  be  prohibited  from  troubling  him  in  Time  coming :  And 
my  Will  is,  ^.  [as  before']. 

iNDUGiiE:. — ^It  will  be  thus  seen  that  the  ordinary  inducios  of 
a  Sheriff  Court  summons  are  six  days.  By  §  51  of  the  same  Act, 
the  recited  Acts  (namely,  7  Will.  IV.,  and  1  Vict,  c.  41,  and  1 
and  2  Vict.,  c.  119), '  and  all  laws,  statutes.  Acts  of  Sederunt,  and 
usages  now  in  force,  shall  be  and^the  same  are  hereby  repealed, 
but  that  in  so  far  only  as  may  be  necessary  to  give  effect  to  the 
provisions  of  this  Act,  and  no  further  or  otherwise.'  The  Act 
of.  Sederunt,  10  July  1839,  prepared  in  terms  of  the  Act  1 
and  2  Vict.,  c.  119,^  provided  an  exceptional  case  of  inducuxj 
namely,  that  ^  in  the  case  of  libels  or  edicts  for  choosing  cura- 
tors, and  of  summonses  for  giving  up  inventories,  the  defender 
shall  be  cited  to  appear  on  the  tenth  d»y  after  the  date  of  cita- 

1  §  21. 
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tion,  if  a  court  day,  or  if  not,  on  the  first  court  day  thereafter, 
with  continuation  of  days.'  It  would  seem  that  in  these  cases 
the  same  inducicB  should  still  be  followed.  When  the  defender  is 
a  minor,  his  tutors  and  curators  are  by  the  same  Act  of  Sederunt 
directed  to  be  called  edictally  on  the  same  inducicB  as  the  prin- 
cipal defender.^' 

The  Warrant  for  Arrestment. — By  the  Act  of  Sede- 
runt of  1839,  every  summons  may  contain  a  warrant  for  arresting 
the  defender's  moveable  effects  on  the  dependence;'  but  when 
the  pursuer  uses  arrestment,  it  is  only  effectual  pro\^ded  the 
warrant  of  citation  shall  be  executed  against  the  defender  within 
twenty  days  after  the  date  of  the  execution  of  the  arrestment, 
and  the  summons  be  called  in  court  within  twenty  di^s  after  the 
diet  of  compearance,  or  when  the  expiry  of  the  said  period  falls 
within  the  vacation,  provided  the  summons  be  called  on  the  first 
court  day  thereafter,  whether  such  court  day  be  one  of  those 
hereby  authorized  to  be  held  in  vacation  (§  3)  or  in  the  ensuing 
session ;  and  if  the  warrant  of  citation  shall  not  be  executed, 
and  the  summons  called  in  manner  above  directed,  the  arrest- 
ment shall  be  null,  without  prejudice  to  the  validity  of  any 
subsequent  arrestment  duly  executed  in  virtue  of  the  said  war- 
rant.' Regulations  are  given  for  the  recal  or  restriction  of 
arrestments  in  1  and  2  Vict.,  c,  114,  §  21. 

Signature  of  Clerk  of  Court. — ^The  writ  is  authenti- 
cated by  the  signature  of  the  Clerk  of  Court,  who  has  no  au- 
thority in  this  matter  to  delegate  his  functions  to  a  substitute.^ 
By  the  Act  of  Sederunt,  10  July  1839,  each  page  of  the  summons 
is  directed  to  be  signed  by  the  Clerk  of  Court. 

The  Signature  of  the  Procurator  for  the  Pursuer. 
— ^This  is  the  proper  authentication  of  the  alleged  grounds  of 
action,  and  the  warrant  for  requiring  the  Clerk  of  Court's  sig- 
nature to  be  adhibited.  By  the  Act  of  Sederunt  last  mentioned, 
each  page  of  the  condescendence  and  note  of  pleas  in  law  is 
directed  to  be  signed  by  the  procurator  for  the  pursuer. 

*  A.  S.,  10  July  1889,  §  22,  and  vide  tupra,  p.  132.  ^ 

»  1  and  2  Vict.,  c.  114,  §  17 ;  A.  of  S.,  10  July  1839,  §  12. 

'  §  154.  «  Cumming  y.  Mimro,  19  Nov.  1833,  XII.  S.  61. 
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Other  REQUiREMiarrg. — ^The  summons  roost  be  diilj  dated. 
Erasores  are  of  course  inadmissible.^  The  number  of  words 
deleted  must  be  specified  at  the  end  before  signing.  Marginal 
additions  must  also  be  subscribed  by  the  Clerk  of  Court, 

By  §  32  of  the  Sheriff  Court  Act,  16  and  17  Vict.,  c  80,  a 
new  jurisdiction  is  conferred  upon  the  Sheriff/ extending  it  to 
questions  relating  to  non-payment  of  feu-duties  for  real  subjects 
of  small  amount,  wherever,  in  subjects  not  exceeding  in  value 
the  yearly  sum  of  twenly-five  pounds,  the  vassal  shall  have  run 
in  arrear  of  his  feu-duty  for  two  years.  It  is  enacted,  that  ^  it 
shall  be  competent  for  the  superior  to  raise  an  action  before  the 
Sheriff,  setting  forth  that  the  subject  is  of  the  value,  and  that 
the  feu-duty  has  run  in  arrear  as  aforesud,  and  concluding  that 
the  vassal  should  be  removed  from  his  possession,'  etc  Under 
this  section,  it  has  been  held  that  a  summons  drawn  with  a  sub- 
stantive statement  of  facts  preceding  the  conclusions,  and  thus 
differing  from  the  style  laid  down  in  the  schedule  (A)  to  the 
Act,  was  correct  in  form,' 

* 

§  4.  Citation  within  a  Sheriffdom  other  than  that  in  which 

Warrant  issued. 

The  authority  of  a  Sheriff  extends  no  further  than  his  own 
sheriffdom,  and,  therefore,  without  assistance  from  a  higher 
authority,  his  warrant  could  confer  no  power  to  execute  a 
citation  beyond  that  sheriffdom.  Formerly,  when  such  a  war- 
rant of  citation  required  to  be  executed  in  another  sheriffdom, 
the  only  means  of  obtaining  the  proper  authority  was  by  special 
application  to  the  Court  of  Session,  as  the  commune  fore  oi  Scot- 
land, for  letters  of  supplement,  by  which  authority  was  granted 
to  execute  such  a  warrant.  This  proceeding,  though  still  com- 
petent, is  rendered  unnecessary  by  the  Act  1  and  2  Vict.,  c.  119, 
§  24,  which  provides  that  a  warrant  of  citation  shall  be  equally 
good  throughout  Scotland  as  in  the  sheriffdom  where  it  was 
issued,  being  first  indorsed  by  the  Sheriff-clerk  of  the  sheriff- 
dom where  it  is  to  be  executed,  who  is  required  by  the  Act  to 
make  and  date  such  indorsation.  And  the  Act  of  Sederunt, 
10  July  1839,  §  1 6,  provides  that,  ^  if  any  def  ender^  amenable 

»  Taylor  v.  Malcolm,  6  Mar.  1829,  VII.  S.  647. 
»  WhyU  V.  Gerard,  80  Nov.  1861,  XXIV.  D.  102. 
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to  the  jurisdiction  of  the  Sheriff  in  whose  court  the  summons  is 
raised,  be  not  resident  within  that  sheriffdom,  he  may  be  cited 
by  warrant  of  the  said  Sheriff,  provided  the  same  be  indorsed 
by  the  Sheriff-clerk  of  the  sheriffdom  within  which  such  de- 
fender resides.'^  And  further:  ^  Any  warrant  or  precept  of 
arrestment  granted  by  any  Sheriff,  whether  contained  in  a 
libelled  summons,  or  proceeding  upon  a  depending  action  or 
liquid  document  of  debt,  may  lawfully  be  executed  within  the 
territory  of  any  other  Sheriff,  the  same  being  first  indorsed  by 
the  Sheriff-clerk  of  such  sheriffdom,  who  is  required  to  make 
and  date  such  indorsation.'' 

§  5.  FuU  Copy  of  the  Libel. 

As  a  general  rule,  there  must  be  served  upon  the  defender, 
along  with  the  citation,  a  full  copy  of  the  libel  or  summons, 
with  the  exception  of  the  will.  On  this  point  the  Act  of 
Sederunt,  10  July  1839,  §  13,*  provides :  '  Execution  of  Sumr- 
manses. — ^The  officer  who  executes  the  summons  shall  deliver  to 
the  defender,  if  he  find  him  personally,  or  if  he  do  not  find  him, 
shall  leave  at  his  dwelling-place,  a  full  copy  of  the  summons  to 
the  will,  with  copy  of  citation,  in  presence  of  one  witness.' 

*When  a  libel  is  amended  in  absence  of  the  defender,  a 
copy  of  the  amendment  must  be  served  on  him  in  the  same 
manner,  and  on  the  same  indiidcB  as  the  ori^al  libel.  If  there 
be  more  defenders  than  one,  each  shall  be  served  with  a  copy  of 
such  part  of  the  libel  as  concerns  himself.  In  actions  of  poind- 
ing the  ground,  maills  and  duties,  and  forthcoming,  the  tenants 
and  arrestees  shall  be  served  with  short  copies  of  citation,  and 
the  proprietor  and  common  debtor  with  a  full  copy  of  the  libel 
to  the  will.  All  copies  of  summonses  served  shall  be  signed  on 
each  page  by  the  officer.  The  name  of  the  pursuer's  procurator 
shall  be  marked  on  the  back  of  the  copy  of  the  libel,  or  of  the 
citation  left  for  the  defender.'*  A  marking,  to  the  effect  follow- 
ing, is  to  be  written  on  the  back  of  the  copy  of  the  summons : — 

*  The  ordinary  court  day  is .' 

*  Edicts  for  choosing  curators,  summonses  for  curators  giving 
up  inventories,  multiplepoindings,  transferences,  transcripts, 
wakenings,  and  cognitions,  may  be  executed  by  delivering  a 

^  A.  S.,  10  July  1839,  §  16.  *  IWd.,  156. 

«  Ibid.,  §  18.  *  IWd.,  §  IS. 
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copy  of  citation  before  one  witness^  containing  the  names  and 
designations  of  the  pnrsuer  and  def  ender,  and  bearing  the  extent 
and  special  grounds  of  the  ptuisnei^s  claim,  without  any  copy  of 
the  summons.'^ 

When  a  multiplepoinding  is  raised  in  name  of  the  holder  of 
a  fund  by  one  of  ihe  claimants,  a  f uU  copy  must  be  served  upon 
the  nominal  pursuer,  ^  and  an  execution  of  such  service  shall  be 
returned  along  with  die  execution  of  citation/'  A  warrant  may 
be  inserted  in  the  will  of  the  summons,  authoriidng  the  officer 
to  give  the  above  intimation ;  but  this  enactment  seems  to  be  a 
sufficient  warrant  without  any  other.  When  the  nominal  raiser 
is  a  minor,  and  wheq  the  will  contains  a  w^r^^t  of  service  on 
the  minor,  it  may  be  preferable  that  it  should  also  embrace  a 
service  upon  his  tutors  and  curators.' 

§  6.  Mode  o/eerving  the  Summone. 

With  regard  to  the  executing  of  the  summonses,  etc,  in  the 
Sheriff  Coi^  the  statute  1  and  2  Vict.,  c.  119,  §  23,  enacts 
*  that  summonses,  petitions,  complaints,  charges,  arrestments,  and 
other  proceedings  in  Sheriff  Courts  excepting  poindings,  shall  be 
deemed  to  be  duly  served  and  executed,  provided  the  same  shall 
be  served  or  executed  by  the  usual  officer  of  the  law  in  such 
courts,  in  presence  of  one  person,  who  shall  witness  such  service 
or  execution,  and  both  of  whom  shall  attest  the  execution  of  the 
same  by  their  subscription  in  common  form.'^ 

The  mode  of  service  of  the  summons  or  citation  is  the  same 
as  that  already  described  in  the  case  of  summonses  which  pass 
the  signet.  The  ordinary  cases  of  service  are  three — 1st,  Per- 
sonal service ;  2d,  Service  at  the  dwelling-place  where  access  is 
obtained ;  3d,  Service  at  the  dwelling-place  where  access  is  not 
obtained.  In  all  these  cases,  the  remarks  above  made  with 
regard  to  summonses  passing  the  signet,  will  apply  to  Sheriff 
Court  summonses. 

It  may  be,  however,  that  a  defender  who  is  f urth  of  Scot- 

1  A.  S.,  10  July  1839,  §  14.  «  Ibid.,  §  102. 

»  M'Laurin's  Forma  of  Proceas,  p.  866.    *  1  and  2  Vict.,  c.  119,  §  28. 

*  If  h  principal  defender  requires  to  be  cited  edictally,  the  action  must 
be  raised  in  the  Court  of  Session,  where  it  will  be  competent,  though  the 
claim  be  under  L.25.    See  p.  131,  mpra. 
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land,  and  who  is  not  called  as  a  principal  defender/  may  require 
to  be  cited  edictally.  In  this  case,  the  warrant  for  edictal  cita- 
tion must  be  appUed  for  by  bill,  in  the  Bill  Chamber  of  the 
Court  of  Session.^ 

Summonses  and  other  vmts^  against  pupils  and  minors  most 
be  executed  in  one  or  other  of  the  ways  already  mentioned,  and 
also  against  their  tutors  and  curators  at  the  market-^ross  of  the 
head  burgh  of  the  shire  or  stewartiy  within  which  the  pupil  or 
minor  lives  and  resides ;  and  the  summons  must  contain  a  special 
warrant  for  that  purpose.  And  if  the  pupils  or  minors  be  f urth 
of  Scotland  at  the  time,  the  writ  most  be  executed  against  them 
at  the  Office  of  Edictal  Citations  in  Edinburgh,  the  warrant  for 
which  citation  must  be  applied  for  in  the  Bill  Chamber. 

§  7.  Time  0/ Executing. 

A  stlmmons,  charge,  or  arrestn^ent,  may  be  executed  at  any 
hour  of  the  day  or  night,  either  personally  or  at  the  dwelling- 
place  ;  but  it  is  incompetent  for  a  citation  at  the  market-cross 
to  be  executed  during  night,  as  the  objecft  of  such  a  citation  is 
to  acquaint  the  lieges.  The  Act  1587,  c.  6,  ordains  market- 
cross  copies  to  be  executed  between  eight  in  the  morning  and 
twelve  at  noon ;  and  when  a  market-cross  citation  or  publication 

still  has  to  be  resorted  to,  this  must  still  be  observed. 

» 

§  8.  Hequisites  of  a  Citation, 

The  citation  must  be  signed  by  the  officer,  under  pain  of 
nullity;  and  when  the  copy  of  the  summons  is  served,  each  page 
thereof  must  be  signed  by  him.  It  is  not  necessary  that  the 
name  and  designation  of  tiie  witness  present  at  the  execution  be 
inserted  in  the  schedule  of  citation,  as  is  required  by  stat.  1693, 
c.  12,  in  summonses  to  the  Supreme  Court'  If  an  error  is 
committed  in  executing  a  summons,  it  may  be  remedied  by 
giving  a  citation  de  novoy  intimating  in  writing  that  the  first  is 
departed  from  and  abandoned ;  but  after  a  summons  haa  been 
called  in  court,  it  cannot  be  used  as  a  warrant  to  cite, 

^  See  p.  130  and  following,  supra, 

*  GiBttpie  on  Sheriff-ofBoen,  p.  6. 

*  Colder  r,  Cdder^  20  Dec  1825,  lY.  S.  836  (N.  E.),  No.  237. 
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§  9.  RequisiUs  of  the  Execution. 

All  ^executions  or  .returns  shall  be  signed  by  the  officer  and 
the  witness  who  was  present  at  the  execution,  and  shall  specify 
whether  the  citation  was  given  to  the  defender  persousJly  or 
otherwise,  and  if  otherwise,  shall  specify  particularly  the  mode 
of  citation.'^  In  all  cases  in  which  a  full  copy  of  the  libel  is 
required  to  be  served,  it  should  be  distinctly  stated  in  the 
execution  that  such  copy  was  lef  t.^ 

^  When  an  officer  returns  an  irregular  or  defective  execution, 
be  shall  be  liable  to  the  party  who  employed  him  in  damages^ 
which  it  shall  be  in  the  power  of  the  Sheriff  summarily  to  award 
in  the  course  of  the  process;  and  such  officer  may  also  be 
punished,  as  the  Sheriff  shall  think  the  case  merits." 

^  If  the  officer  executes  the  warrant  of  arrestment  contained 
in  the  summons,  by  arresting  the  defender's  effects,  he  must 
forthwith  return  an  execution  of  arrestment  to  the  derk.'^ 

Every  execution  of  a  summons,  or  of  service  of  a  petition, 
must  now  be  written  at  the  end  of  the  summons  or  petition  itself, 
and,  when  necessary,  on  continuous  sheets,  but  not  on  a  separate 
paper  (16  and  17  Vict,  c.  80,.§  9).  A  form  for  the  execnticm  is 
given  in  schedule  F  to  the  Act,  which  is  precisely  analogous  to 
the  form  for  Court  of  Session  summonses,  described  and  analysed 
on  p.  57  and  following  pages.  It  is  unnecessary  here  to  enlaige 
further  upon  the  requirements  of  executions,  upon  the  faith 
which  they  bear  as  evidence,  and  on  the  ways  of  dispensing  with 
or  waiving  them,  as  it  will  be  readily  seen,  from  the  tenor  of  the 
remarks  upon  these  subjects  in  the  case  of  summonses  before  the 
Court  of  Session,  how  far  they  apply  to  those  before  the  inferior 
courts.  When  the  objection  to  the  execution  is  that  the  executor 
ie  not  a  Skeriff-oJ^erj  it  would  appear  that  an  action  of  reduc- 
tion is  necessary.  However,  if  the  executor  was  habit  and  repute 
an  officer,  that  will  be  a  sufficient  defence  in  the  process  of  re- 
duction, even  though  the  officer  has  been  deprived  of  his  office ; 
but  after  the  deprivation  has  been  publicly  notified  (m  the  walls 
of  the  Sheriff-clerk's  office  and  in  the  newspapers,  all  executioiis 
by  him  are  nuU.^  The  question  has  been  raised,  but  not  de- 
cided, whether  an  execution  of  a  Sheriff  Court  summons  by  a 

1  A.  S.,  10  July  1839.    «  See  supra,  p.  58.     »  A.  S.,  10  July  1889,  §  17. 
« Ibid.,  §13.  «  QiUcspie,  p.  13. 
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messenger-fli-anns  can  be  sustained.^  Looking  only  at  the 
statutory  provisions  and  schedules  regulating  these  proceedings, 
it  might  be  inferred  that  the  summons  could  only  be  executed 
by  a  Sheriff-officer.'  It  is  maintained,  on  the  other  hand,  that 
messengers-at-arms  are  entitled  at  common  law  to  execute 
Sheriff  Court  writs.' 

Improbation  of  the  execution  must  be  proponed  initio  litis} 
In  an  appeal  against  a  sentence  of  a  burgh  court,  it  has  been 
held  that  an  objection  to  the  regularity  of  the  citation  was  in- 
competent, the  service  copy  of  the  complaint  not  having  been 
produced  in  the  court  below  i'^  and  the  same  has  been  held  in  a 
suspension  of  a  decree  inforo  of  a  Sheriff  Court^ 

§  10.  Sammary  ApplicationSy  etc. 

This  Act  of  Sederunt  (10  July  1839)  provides,  with  re- 
gard to  applications  by  summary  petition  to  the  Sheriff,  that  he 
shall,  if  he  see  cause,  ^  order  it  to  be  served  on  the  person  com- 
plained of,  and  to  be  answered  within  such  inducim  as  the  Sheriff 
in  each  case  may  think  proper.^  The  procedure  in  such  appli- 
cations does  not  abide  the  ordinaiy  course  of  the  court  days,  it 
being  always  competent  to  pronounce  such  interim  order  as  the 
exigencies  of  the  case  require. 

It  shall  be  no  objection  to  such  application,  that  it  contains  a 
conclusion  for  damage,  or  other  claim  arising  out  of  the  subject- 
matter  thereof ;  and  it  shall  be  competent  for  the  Sheriff  to  decern 
for  such  claim,  as  in  an  ordinary  action.^  With  regard  to  the 
service  and  intimation  of  such  petitions,  the  officer  is  directed  by 
the  Act  of  Sederunt  to  give  to  the  defender,  or  leave  at  his  dwell- 
ing-place in  presence  of  one  witness,  a  full  copy  of  the  petition 
and  deliverance,  with  a  citation  and  requisition,  and  return  an 

»  Cheyne  v.  M'GungU,  19  July  1860,  XXII.  D.  1490. 

»  Act  1  and  2  Vict.,  c.  119,  5  23 ;  16  and  17  Vict.,  c.  80,  §  9,  and 
Schedule  F.  The  warrsnt  to  charge,  on  the  other  hand,  is  directed  to 
nuBSBengera-at-arms  and  Sheriff-officers  (1  and  2  Vict.,  c.  114,  Schedule 
No.  6). 

*  Barclay's  M'Glaahan's  Sheriff  Court  Practice,  p.  91. 

*  Vide  ni/ira,  p.  63. 

»  Thorhnm  v.  Morrim>n,  24  April  1863, 1.  Irvine  207. 

«  Lmwood,  22  Dec.  1821, 1.  S.  220  (N.  E.),  No  270. 

r  A.  S.,  10  July  1839,  §  137.  «  Ihid.,  §  136. 
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execation  subscribed  by  himself  and  the  witness.^  The  execation 
will  be,  in  tenns  of  schedule  F  of  the  Act  16  and  17  Vict.,  c  80 
(§  9),  similar  to  that  of  a  summons.  Of  conrse,  the  officer  will 
comply  with  the  terms  of  the  deliverance^  which  is  his  warrant ; 
and  it  should  be  stated  in  the  execution  that  a  full  copy  of  the 
petition  and  deliverance  has  been  left. 

Petitions  of  service  as  heir  to  a  person  deceased,  af t^  being 
presented,  must  be  published  before  the  service  can  proceed.' 
When  the  petition  is  for  general  service,  it  must  be  presented 
either  to  the  Sheriff  of  the  county  where  the  deceased  had  his 
ordinary  or  principal  domicile  at  the  time  of  his  death,  or  to  the 
Sheriff  of  Chancery;  and  if  the  deceased  had  no  domicile  in 
Scotland,  then  only  to  the  Sheriff  of  Chancery.  When,  again,  the 
petition  is  for  special  service,  such  petition  must  be  presented  to 
the  Sheriff  within  whose  jurisdiction  the  lands  or  heritages  are 
situated,  or  to  the  Sheriff  of  Chaticeiy ;  and  in  the  event  of  the 
lands  and  heritages  being  situated  in  different  counties,  then  in 
every  such  case  to  the  Sheriff  of  Chancery.'  In  every  case,  the 
edictal  publication  in  Edinburgh  must  be  made'  at  the  Office  of 
the  Keeper  of  Edictal  Citations,  in  the  same  mode  and  form  as 
in  edictal  citations,  and  in  the  county  of  the  domicile,  and  in  the 
county  or  counties  where  the  lands  are  situated,  by  affixing  on 
the  doors  of  the  courtr-house,  or  in  some  conspicuous  place  of  the 
court,  or  of  the  office  of  the  Sheriff-clerk,  as  the  Sheriff  may 
direct,  a  short  abstract  of  the  petition ;  and  there  shall  be  no 
further  publication.^  These  publications  must  be  respectively 
made  by  the  Sheriff-clerk  of  Chancery,  and  the  Sheriff-<:lerks 
of  counties,  according  to  the  forms  set  forth  in  the  Act  of 
Sederunt,  14  July  1847. 

Sequestrations  for  Eent. — ^  When  a  petition  for  seques- 
tration is  presented,  the  Sheriff  may  pronounce  an  interlocutor 
sequestrating  the  crop,  stocking,  and  effects,  and  grant  warrant 
to  take  an  inventory  thereof,  and  ordain  the  petition  and  warrant 
to  be  served  on  the  tenant,  and  to  give  in  answers  thereto  within 
such  inducicB  as  to  the  Sheriff  shall  seem  proper.  If  no  answers 
are  lodged  within  the  time  assigned,  the  Sheriff,  on  production 
of  the  executions  of  sequestration  and  service  of  the  petition  on 

1  A.  S.,  10  July  1889,  §  139.  «  10  and  11  Tict.,  c.  47,  §  7. 

•  10  and  11  Yict.,  c.  47,  §  3.  «  Ibid.,  §  7. 
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the  defender,  may  grant  warrant  of  sale.  Every  warrant  to 
sell  sequestrated  effects  shall  be  carried  into  execution  at  the 
sight  of  the  Clerk  of  Court,  or  other  person  authorized  bj  the 
Sheriff ;  and  in  every  case  where  a  sale  follows  on  such  warrant, 
the  sale  shall  be  reported  within  fourteen  days  after  the  date  of 
the  roup ;  and  the  principal  roup-rolls,  or  copies  regularly  certi- 
fied, must,  within  the  same  period,  be  lodged  in  process,  together 
with  an  account  of  the  expenses  incurred  in  the  sequestration 
and  sale,  an'd  also  a  state  of  the  debt  due  by  the  defender,  show* 
ing  the  difference  between  the  debt  and  the  proceeds  of  the 
effects  sold.'— A.  S.,  10  July  1839,  §  150. 

^In  petitions  for  sequestration,  it  shall  be  competent  to  con- 
clude for  payment  of  the  rent,  and  decree  may  thereupon  be 
pronounced  for  the  same  and  expenses,  or  for  such  balance  as 
may  remain  due  after  sequestration  and  sale,  and  under  deduc- 
tion of  the  expenses  thereof,  under  the  provisions  of  the  fore- 
going section.' — ^Ibid.,  §  151. 

^  It  shall  be  competent  to  the  Sheriff,  on  cause  shown,  at  any 
stage  of  the  proceedings,  to  appoint  a  fit  person  to  take  charge 
of  the  sequestrated  subjects,  or  to  require  caution  from  the  tenant 
that  they  shall  be  afterwards  made  forthcoming. — ^Ibid.,  §  152. 

Petitiok  of  Lawbusbows. — ^The  object  and  nature  of  the 
process  of  lawburrows  has  already  been  described  under  the 
proceedings  before  the  Supreme  Court.  A  similar  process  may 
be  instituted  in  the  inferior  court  by  petition  to  the  Sheriff,  on 
which,  the  oath  of  the  petitioner  being;  taken  in  support  of  the 
petition,  a  deUyerance  is  prononnced,  granting  warrant  to  officers 
of  court  to  serve  a  copy  of  the  petition,  condescendence,  pleas 
in  law,  and  deliverance,  on  the  party  complained  of.  When  the 
petition  has  been  executed  (which  is  done  in  the  same  manner 
as  above  mentioned  with  regard  to  other  petitions),  i  the  penKHi 
complained  of  must  find  caution  to  keep,  the  peace  to  the  peti- 
tioner and  his  foresaids,  within  the  time  and  under  the  penalty 
specified  by  the  Sheriff  in  his  deliverance.  The  bond  of  caution 
is  lodged  with,  and  must  be  received  by,  the  Sheriff-clerk .  (er 
depute),  who  gives  a  certificate  to  that  effect.  If  caution  be  not 
found  within  the  time  spedfied,  and  if  no  answers  to  the  petition 
have  been  lodged,  these  facts  are  certified  by  the  Sheriff-clerk 
(or  depute),  and  thereupon  warrant  is  granted  by  the  Sheriff  to 

2A 
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imprison  the  party  complained  of,  till  he  find  caution.  The 
imprisonment,  in  the  event  of  no  caution  being  found,  must  not 
exceed  sixty  days. 

If  the  proceedings  have  been  instituted  maliciously,  and 
without  just  cause,  they  are  liable  to  suspension  in  the  Court  of 
Session,  and  the  petitioner  will  be  liable  in  expenses,  besides 
being  amenable  to  a  claim  of  damages. 

When  caution  has  been  found,  the  lawburrows  give  rise,  in 
the  event  of  the  party  doing  any  violence  to  the  petitioner  or  to 
any  of  his  family,  to  an  action  of  contravention  of  lawburrows, 
which  follows  on  the  original  petition  and  bond  of  caution ;  and 
decree  will  be  given,  of  course,  against  both  the  offender  and 
cautioner.^ 

PoiKDiNG  THE  GROUND. — ^The  sction  of  poinding  the 
ground  when  raised  in  the  Sheriff  Court  has  an  important 
advantage  over  the  similar  process  in  the  Supreme  Court, — 
namely,  that  the  execution  of  poinding  may  proceed  immediately 
upon  the  decree  in  the  action,  and  that  it  is  not  necessary  to 
obtain  either  letters  of  poinding  under  the  signet,  or  a  separate 
precept  from  the  Sheriff.' 

The  warrant  to  poind  is  contained  in  an  extract  decree  of 
poinding  the  ground,  subscribed  by  the  Sheriff-cl^rk  or  his 
depute.  No  previous  charge  is  required,  but  the  poinding  should 
not  proceed  till  fifteen  days  after  pronouncing  of  the  decree. 
In  all  other  respects,  the  diligence  is  similar  to  that  proceeding 
on  letters  of  poinding  the  ground  passing  the  signet.' 

When  the  summons  in  a  poinding  of  the  ground  concluded 
for  poinding  of  all  moveables  upon  the  ground ;  ^  but  in  so  far 
as  relates  to  the  said  Andrew  Brown,  to  the  amount  of  the  rents 
only  which  may  be  dae  and  payable  by  him  for  his  occupation,* 
etc ;  and  it  was  admitted  in  the  course  of  pleading,  that  Brown, 
though  in  occupation  of  the  premises,  was  not  in  the  position  of 
a  tenant  from  whom  rent  was  due ;  though  it  was  alleged  that  a 
claim  lay  against  him  in  respect  of  his  occupation, — it  was  held 
that  his  goods  could  not  be  attached  under  that  libel.^ 

^  Gillespie  on  Sheriff -officers,  p.  84. 

•  Kennedy  v.  Ramsay's  Trustees^  Feb.  17,  1862,  No.  138. 

*  See  ch.  xxi.  supra. 

«  Brown  v.  Scott,  21  Dec.  1869,.  XXII.  D.  278. 
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§  9.  Removing  of  Tenants. 

The  snmmaiy  procedure  for  removing  toiants  tinder  a  lease 
intiodaced  by  the  Sheriff  Court  Act,  16  and  17  Yict.,  c.  80, 
confers  new  and  important  functions  upon  Sheriff-officers  (or 
Messengers-at-Arms).    These  provisions  are  as  follows : — 

^  §  30.  Where  anj  Lands  or  Heritages  are  held  under  a 
Probative  Lease,  specifying  a  Term  of  Endurance,  such  Lease, 
or  an  Extract  thereof  from  the  Books  of  any  Court  of  Secord, 
shall  have  the  same  Force  and  Effect  in  every  respect  as  any 
Extract  Decree  of  Bemoving  obtained  in  any  ordinary  Action 
of  Bemoving  at  the  Instance  of  the  Party,  Granier  of  such 
Lease,  or  in  the  Bight  of  the  Granter  of  such  Lease,  against 
the  Party  in  possession  under  such  Lease,  whether  such  Party 
in  possession  be  the  Lessee  named  in  such  Lease  or  not,  decern- 
ing such  Party  in  possession,  his  Family,  Sub-tenants,  Cottars, 
and  Dependants,  with  their  Goods  and  Gear,  to  be  removed 
and  ejected  from  the  said  Lands  or  Heritages  at  the  Term  or 
Terms  corresponding  to  the  Expiration  of  the  Term  or  Terms 
of  Endurance  specified  in  such  Lease ;  and  such  Lease  or  Ex- 
tract thereof  shall,  along  with  a  written  Authority  signed  by 
the  Landlord  or  his  Factor  or  Agent,  be  a  sufficient  Warrant 
to  any  Sheriff  Officer  or  Messenger-at-Arms  of  the  County 
within  which  such  Lands  or  Heritages  are  situate  to  remove 
and  eject  such  Party  in  possession,  and  his  foresaids,  from  such 
Lands  or  Heritages  on  the  Elapse  of  such  specified  Term  or 
Terms  respectively,  and  to  return  an  Execution  thereof  in  com- 
mon Form :  Provided  always,  that  previous  Notice  to  remove 
shall  be  given  to  such  Party  in  possession,  at  least  Forty  Days 
before  the  Expiration  of  the  Term  of  Endurance  specified  in 
such  Lease,  or  where  the  Lease  has  a  separate  Ish  as  regards 
Land  and  Houses  or  otherwise,  at  least  Forty  Days  before  that 
Ish  which  is  first  in  Date,  by  cauang  to  be  delivered  to  such 
Party  in  possession,  or  to  be  left  at  his  ordinary  Dwelling  House, 
or  to  be  transmitted  to  his  known  Address  through  the  Post 
Office,  previous  to  the  Commencement  of  such  Period  of  Forty 
Days,  a  Notice  by  a  Sheriff  Officer  of  the  County  in  which 
such  Lands  or  Heritages  are  situate,  or  Messenger-at-Arms,  in 
the  Form  in  Schedule  (I.)  annexed  to  this  Act ;  and  a  Certifi- 
cate endorsed  on  such  Lease  or  Extract  that  such  Notice  has 
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been  duly  given,  signed  by  a  SherifiF  Officer  of  such  County,  or 
Messenger-at-Arms,  and  attested  by  One  Witness,  in  the  Form 
in  Schedule  (J.)  annexed  to  this  Act,  or  an  Acknowledgment 
to  that  E£Fect  endorsed  thereon  by  such  Par^  in  possession 
himself,  or  by  his  known  Agent  on  his  Behalf,  shall  be  sufficient 
Evidence  that  such  Notice  has  been  given :  Provided  also,  that 
no  such  Semoval  or  Ejectment  by  virtue  of  this  Enactment 
shall  be  competent  after  Six  Weeks  have  elapsed  from  the 
Expiration  of  the  Term  of  Endurance  specified  in  such  Ltease, 
or  where  the  Lease  has  a  separate  Ish  as  regards  Land  and 
Houses  or  otherwise,  after  Six  Weeks  have  elapsed  from  that 
Ish  which  is  last  in  Date ;  and  provided  further,  that  nothing 
herein  contained  shall  be  construed  to  prevent  any  Proceedings 
under  this  Enactment  from  being  brought  under  Suspension  in 
common  Form* 

^  §  81.  Where  any  Tenant  <in  possession  of  any  Lands  or 
Heritages  shall,  wheUier  at  the  Date  of  entering  upon  his 
Lease  or  at  any  other  Time,  grant  a  Letter  of  Removal,  either 
holograph  or  attested  by  One  Witness,  in  the  Form  in  Schedule 
(K.)  annexed  to  this  Act,  such  Letter  of  Removal  shall  have 
^e  same  Force  and  Effect  in  every  respect  as  any  Extract 
Decree  of  Removing  obtained  in  any  ordinary  Action  of  Re- 
moving at  the  Instance  of  the  Party  to  whom  such  Letter  of 
Removal  is  granted,  or  of  the  Party  in  his  Right  against  the 
Party  Grantor  of  such  Letter  of  Removal,  or  the  Party  in  his 
Right  as  Tenant,  decerning  such  Party  Granter  of  such  Letter, 
or  such  Party  in  his  Right,  as  the  Case  may  be,  his  FamQy, 
Sub-tenants,  ^Cottars,  and  Dependants,  with  their  Goods  and 
Gtear,  tabe  removed  and  ejected  from  the  said  Lands  and  Heri- 
tages at  the  Term  or  Terms  of  Removal  respectively  specified 
in  such  Letter  of  Removal ;  and  such  Letter  of  Removal  shall 
be  a  sufficient  Warrant  to  any  Sheriff  Officer  of  the  County 
within  which  such  Lands  or  Heritages  are  situate  to  remove 
and  eject  such  Party  Granter  of  fiuch  Letter  of  Removal,  or 
such  Party  in  his  Right, -and  his  foresaids,  from  such  Lands 
and  Heritages,  on  the  Elapse  of  such  specified  Term  or  Terms 
respectively,  and  to  return  an  Execution  thereof  in  common 
Form :  Provided  always,  that  where  such  Letter  of  Removal 
shall  bear  Date  more  than  Six  Weeks  before  the  Term  of 
Removal,  or  the  Ish  first  in  Date,  specified  in  such  Letter  of 


BEMOYING  OF  TENANTS.  373 

Removal,  previous  Notice  to  remove  shall  be  given 'to  the  Party 
Oranter  of  sach  Letter  of  Removal,  or  to  such  Parly  in>  his 
Bight,  at  least  Forty  Days  before  such  Term  of  Removal,  or 
where  such  Letter  of  Removal  specifies  a  separate  Ish  as  regards 
Lands  and  Houses  or  otherwise^  at  least  Forty  Days  before  that 
Ish  which  is  first  in  Date,  by  causing  to  be  delivered  to  such 
Party  Granter  of  such  Letter  of  Removal,  or  to  such.  Party  in 
his  Right,  or  to  be  left  ai  his  ordinary  Dwelling  House,  or  to  be 
transmitted  to  his  known  Address  through  the  Post  Office,  pre- 
vious to  the  Commencement  of  such  Period  of  Forty  Days,  a 
Notice  by  a  Sheriff  Officer  of  the  County  in  which  such  Lands 
or  Heritages  are  situate,  in  the  Form  of  Schedule  (I.)  annexed 
to  this  Act ;  and  a  Certificate  endorsed  upon  such  Letter  of 
Removal  that  such  Notice  has  been  duly  given,  signed  by  a 
Sheriff  Officer  of  such  County,,  and  attested  by  One- Witness, 
in  the  Form  o£  Schedule  (J.)  annexed  to^  tliis  Act,  or  an 
Acknowledgment  to  that  Effect  endorsed  thereon  by  the  Granter 
of  such  Letter  of  Removal,  or  other  Party  in  his  Right,  or  by 
the  known  Agent  of  the  Granter  of  such  Letter  of  Removal,  or 
other  Party  on  his  Behalf,  shall  be  sufficient  Evidence  that 
such  Notice  has  been  given:  Provided  also,  that  no  such 
Removal  or  Ejectment  by  virtue  of  this  Enactment  shall  be 
competent  after  Six  Weeks  have  elapsed  from  the  Expiration 
of  the  Term  of  Endurance  specified  in  such  Letter  of  Removal, 
or  where  such  Letter  of  Removal  has  a  separate  Ish  as  regards 
Lands  and  Houses  or  otherwise,  after  Six  Weeks  have  elapsed 
from  that  Ish  which  is  last  in  Date ;.  amd  provided  furdier,  that 
nothing  herein  contained  shall  be  construed  to  prevent  any 
Proceedings  under  this  Enactment  from  beilng  brought  under 
Suspension  in  common  Form/ 

When  subjects  are  let  for  less  tiian  a  year  at  a  rate  less  than 
L.30  per  annum,  there  is  a  summary  procedure  for  removing 
provided  by  the  Sheriff  Court  Act,  1  and  2  Yict.,  c.  119.  A 
complaint  is  brought  in  terms  of  a  schedule  (A.)  annexed  to  the 
Act.^  Decree  may  be  pronounced  in  ab3ence  after  due  citation 
of  the  defender ;  but  he  may,  at  any  tihie  before  the  decree  is 
carried  into  execution,  present  a  petition  for  further  hearing  of 
the  cause,  with  evidence  of  intimation  thereof  having  been  made 
to  the  opposite  party  written  thereon,  and  on  payment  by  the 

M  and  2  Vict.,  c.  119,  S  3. 
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defender  of  sach  expenses  as  the  Sheriff  may  jndge  reasonably 
he  may  recall  the  decree,  and  proceed  to  hear  and  determine  the 
caose.^  The  complaint,  or  the  copy  serred  on  the  defender,  is 
a  sufficient  warrant  to  any  Sheriff-officer  to  cite  witnesses  or 
havers,  for  either  party  to  appear  on  the  day  of  triaL  The  fees 
of  officers  of  Court,  in  serving  such  proceeding,  are  the  same  as 
those  allowed  in  small  debt  causes  in  Sheriff  Courts,  und^:  the 
Act  7  Will  lY.,  and  1  Yict^  c.  41.  But  the  travelling  expenses 
of  officers  and  their  assistants  are  not  allowed  for  more  than  the 
distance  from  the  residence  of  the  officer  employed  to  the  place 
of  execution  or  service,  in  case  such  distance  shall  be  less  than 
from  the  Court-house  to  such  place ;  and  the  Sheriff  shall  have 
power  to  modify  such  expenses,  in  case  the  officer  residing 
nearest  to  the  place  of  execution  or  service  shall  not  be  em- 
ployed; and  provided  also,  that  such  travelling  expenses  shall 
not  be  allowed  against  an  opposite  party  for  a  greater  distance 
than  twelve  miles.'  The  citation  and  further  procedure,  besides 
the  above  provisions,  are  the  same  as  those  established  by  the 
Small  Debt  Act,  7  Will.  IV.,  and  1  Vict.,  c.  41.  The  form  of 
the  decree  is  given  in  the  schedule,  which  is  to  have  the  full 
force  of  a  decreet  of  removing  and  warrant  of  ejection.  The 
judgment  is  final,  and  not  subject  to  review  either  in  the  Circuit 
Court  of  Justiciary  or  in  the  Court  of  Session.' 

A  summary  complaint  under  this  statute  has  been  held  com- 
petent if  it  describe  the  nature  of  the  tenancy  with  accuracy, 
though  not  specifying  the  precise  periods  from  and  to  which 
the  let  extends  according  to  the  terms  of  the  schedule.^ 

§  10.  Citations  under  the  Bankrupt  AcL 

The  service  of  citations,  etc.,  under  the  Bankrupt  Act  has 
been  described  on  pp.  101-103;  and  the  forms,  which  may  be 
executed  by  messengers-at-arms  or  Sheriff-officers,  as  the  direc- 
tion may  be  in  the  wairant,  have  been  given  on  pp.  110  and 
following. 

§  11.  Citation  of  Witnesaea  and  Havers  in  Sheriff  CourL 

When  a  proof  has  been  allowed  in  a  Sheriff  Court  action, 
a  certified  copy  of  the  interlocutor  fixing  the  diet  is  the  warrant 

M  and  2  Vict.,  c.  119,  §  9,  «  Ibid.,  §  10.  *  IWd.,  §  IL 

*  SkoUs  Iron  Co.  v.  Paton,  May  28,  1867,  XIX,  D.  765. 
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for  citing  witnesses  and  hayers,  and  is  operative  in  other  conn- 
ties  by  simple  indorsation  by  the  Sheriff-clerk  of  such  connty, 
which  he  is  required  to  make.  A  form  is  given  for  the  citation 
and  execution  in  schedule  (G.)  to  the  Act  16  and  17  Vict.,  c.  80: 
^  And  if  any  witness  or  haver  duly  cited  on  a  citation  of  at  least 
foily-eight  hours  shall  fail  to  appear,  he  shall  forfeit  and  pay  a 
penalty  not  exceeding  forty  shillings,  unless  a  reasonable  excuse 
be  offered  and  sustained  by  the  Sheriff,  for  which  penalty  decree 
shall  be  given  by  the  Sheriff  in  favour  of  the  party  on  whose 
behalf  he  was  cited ;  and  it  shall  be  further  competent  to  the 
Sheriff  to  grant  second  diligence  for  compelling  the  attendance 
of  such  witness  or  haver,  the  expense  whereof  shall  in  like 
manner  be  decerned  for  against  the  witness  or  haver  against 
whom  the  same  has  been  issued,  unless  a  special  reason  to  the 
contrary  be  stated,  and  sustained  by  the  Sheriff.*  ^ 

It  is  no  objection  to  a  witness  or  haver  in  the  Sheriff  Court, 
that  he  has  appeared  without  citation.^ 

§  12.  Small  Debt  Jurisdiction  of  the  Sheriff. 

The  small  debt  jurisdiction  of  Sheriffs  is  now  regulated  by 
the  Act  7  Wm.  IV.,  and  1  Vict.,  c.  41. 

This  Act  provides  for  the  trial,  in  a  summary  way,  of  all  civil 
causes,  and  all  prosecutions  for  statutoiy  penalties,  as  well  as  all 
maritime  causes  and  proceedings  that  may  be  competently  brought 
before  him,  wherein  the  debt,  demand,  or  penalty  in  question 
shall  not  exceed  the  value  of  L.8,  6s.  8d.,  exclusive  of  expenses 
and  fees  of  extract.'  The  forms  of  proceeding  are  contained  in 
various  schedules  annexed  to  the  Act.  It  is  competent  to  try 
in  summary  form  under  the  Act  application  by  a  landlord  for 
sequestration  and  sale,  where  the  balance  of  rent  claimed  does 
not  exceed  L.8,  6s.  8d.*  Arrestment  may  be  used  upon  the 
dependence  of  the  action,'^  but  it  is  not  lawful  or  competent  to 
arrest  wages  upon  the  dependence  of  these  actions.^  Provisions 
are  then  made  for  the  loosing  of  arrestments,  on  the  defender 
lodging  with  the  Sheriff-Kslerk  a  bond  of  caution,  or  on  consign- 
ing the  amount  of  the  debt,  with   5s.  expenses  in   case  of 

1  16  and  17  Vict.,  c.  80,  §  11.  «  1  and  2  Vict.,  c.  119,  §  24. 

»  7  WilL  rV.,  and  1  Vict,  c.  41,  §  1.  *  Ibid.,  §  6. 

.»  Ibid.,  §  6.  •  Ibid.,  §  7,  and  8  and  9  Vict.,  c.  39. 
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actions  below  L.S^  and  lOs.  in  caaea  of  higher  amount.^  A 
summary  complaint  is  proTided  in  lien  of  the  ordinary  action  of 
forthcoming,  for  making  the  arrestment  effectoaL'  Proyision 
for  the  service  of  a  copy  of  a  counter  claim  is  also  made,  for 
which  a  schedule  is  also  given.'  Either  the  principal  summons, 
or  the  copy  served  on  the  defender,  is  a  sufficient  warrant  for 
summoning  such  witnesses  as  either  party  may  require;^  and 
^  all  such  warrants  shall  have  the  same  force  and  effect  in  any 
other  county  as  in  the  county  where  they  are  originally  issued, 
the  same  being  first  presented*  to  and  indorsed  by  the  Sheriff- 
clerk  of  such  other  counfy,  who  is  hereby  required  to  indorse 
the  same  on  payment  of  the  fee  hereinafter  mentioned;  and  if 
any  witness  or  haver,  duly  cited  on  a  citation  of  at  least  forty- 
eight  hour%  shall  fail  to  appear,  he  shall  forfeit  and  pay  a 
penal^  not  exceeding  forty  shillings,  unless  a  reasonable  excuse 
be  offered  and  sustained ;  and  every  such  penalty  shall  be  paid 
to  the  party  citing  the  witness  or  haver,  and  shall  be  recovered 
in  the  same  maimer  as  other  penalties  under  the  Act,  without 
prejudice  always  to  letters  of  second  diligence  for  compelling 
the  attendance  of  such  witnesses  or  havers,  and  it  shall  be  no 
objection  to  any  witness  that  such  witness  has  appeared  without 
citation,  or  without  having  been  regularly  cited.'* 

Any  decree  obtained  under  the  Act  may  be  enforced,  when 
competent,  against  the  person  or  effects  of  any  party  in  any 
other  county,  as  well  as  in  the  county  where  the  decree  is 
issued  1  Provided  always,  that  such  decree,  or  an  extract 
thereof^  shall  be  first  produced  to  and  indorsed  by  the  Sheriff- 
clerk  of  such  other  county,  who  is  hereby  to  make  such  in* 
dorsement  on  payment  of  the  fee  afterwards  mentioned.* 

Provisien  is  then  made  in  detail  for  carrying  into  effect  the 
sequestration,  ar  poinding  and  sale,  in  a  summary  way,  by 
appraisement,,  ete.^  The  officer  gets  the  effects  appraised  by 
two  persons,  who  may  be  also  witnesses,  and  leaves  an  inventory 
for  the  party  whose  effects  are  sequestrated  or  poinded.  The 
sale  may  take  place  not  sooner  than  forty-eight  hours  after- 
wards at  the  nearest  town  or  village,  on  previous  notice  of  at 
least  two  hours  by  the  crier.  A  report  of  the  proceedings 
must  be  made  by  the  officer  to  the  Sheriff-clerk  within  eight  days. 

M  8.  M  9,  and  Schedule  D.  *  §  11,  and  Schedule  A. 

M  8,  Mid  «  §  12.  «  §  19.  '  §  28. 
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In  all  charges  and  arrestments,  and  executions  of  charges 
and  arrestments,  under  this  Act,  one  witness  shall  be  sufScient, 
any  law  or  practice  to  the  contrary  heretofore  notwithstanding.^ 

Actions  for  damages  by  riot  under  3  G^.  lY.,  c.  33,  and 
for  recovery  of  assessments  authorized  by  9  Geo.  IV.,  c*  39, 
although  the  amount  of  the  assessments  exceeds  L.8,  6s.  8d.' 

It  is  enacted,  by  §  30,  that  no  decree  given  by  any  Sheriff 
in  any  cause  or  prosecution  decided  under  the  authority  of  this 
Act,  shall  be  subject  to  reduction,  advocation,  suspension,  or 
appeal,  or  any  other  form  of  review  or  stay  of  execution,  other 
than  provided  by  this  Act,,  either  on  account  of  any  omission  or 
irregularity,  or  informality  in  the  citation  or  proceedings,  or  on 
the  merits,  or  on  any  ground  or  reason  whatever. 

The  form  of  review  provided  by  §  31,  is  by  appeal  to  the 
next  Circuit  Court  of  Justiciary,  or,  where  there  are  no  Circuit 
Courts,  before  the  High  Court  of  Justiciary  at  Edinburghy  in  the 
manner  provided  by  the  Act  20-  Geo.  II..  (for  taking  away 
heritable  jurisdiction):  ^  Provided  always,  that  8U(^ appeal  shall 
be  competent  only  when  founded  on  the  ground  of  corruption, 
or  malice  and  oppression  on*  the  part  of  the  Sheriff,,  or  on  such 
deviations  in  point  of  form  from  the  statutory  enactments  as  the 
Court  shall  think  took  place  wilfully,  or  have  prevented  sub- 
stantial justice  from  having  been  done,,  or  on  incompetency, 
including  defect  of  jurisdiction  of  the  Sheriff ;  provided  also, 
that  such  appeal  shall  be  heard  and  determined  in  open  Court, 
and  that  it  shall  be  competent  to  the  Court  to  correct  such 
deviation  in  point  of  form,  or  to  remit  the  cause  to  the  Sheriff 
with  instructions  for  re-hearing  generaUy,  and  it  shall  not  be 
competent  to  produce  or  found  upon  any  document  as  evidence 
on  the  merits  of  the  original  cause  which  was  not  produced  to 
the  Sheriff  when  the  case  is  heard,  and  to  which  his  signature 
and  initials  have  not  been  then  affixed,  which  he  b  only  to  do 
if  required,  nor  to  found  upon  nor  refer  to  the  testimony  of  any 
witness  not  examined  before  the  Sheriff,  and  whose  name  is  not 
written  by  him  when  the  case  is  heard  upon  the  record  copy  of 
the  summons,  which  he  is  to  do  when  specially  required  to  that 
effect ;  provided  further,  that  no  sist  or  stay  of  the  process  and 
decree,  and  no  certificate  of  appeal,  shall  be  issued  by  the  Sheriff- 
clerk,  except  upon  consignation  of  the  whole  sum,  if  any, 
1  §  21.  »  §  22. 
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decerned  for  by  the  decree  and  ezpensesi  if  any,  and  aecnrity 
found  for  the  whole  eipenses  which  may  be  mcuned  and  found 
due  under  the  appeaL^ 

By  §  34,  officers  negtectmg  their  doty  under  the  Act  are 
directed  to  be  fined* 

By  the  Act  16  and  17  Yict,  c  80  (1853),  §  26,  the  small 
debt  jmiadiction  of  Sheriffis  is  extended  to  causes  not  exceeding 
L.12,  and  parties  may  agree  by  minute  to  have  actions  for  a 
larger  amount  than  1x12  tried  in  the  small  debt  form? 

The  30th  section  has  been  strictly  interpreted  as  shutting 
out  from  the  Court  of  Session  ererything  bearing  the  form  of  a 
small  debt  decree ;  and  so  in  appeals,  on  the  ground  of  want  of 
due  citation  or  want  of  jurisdiction,  it  has  be^i  hdd  that  the 
only  competent  court  was  the  Circuit  Court  of  Justiciary.'  In 
an  action  of  damages  for  the  use  of  diligence  on  a  smaD  debt 
decree,  it  has  been  held  not  necessary  to  insert  in  the  schedule 
of  poinding  the  name  of  the  par^  at  whose  instance  die  dili- 
gence was  used*^ 

§  13.  Criminal  Proeedurt  m  </ie  Skerif  CourL 

Wabrakt  of  Apphehenbion. — ^Whatever  may  be  the  tri- 
bunal before  which  the  accused  may  ultimately  be  brought,  the 
first  steps — ^namely,  the  apprehension,  judicial  examinatioD, 
and,  unless  tried  summarily,  the  commitment  for  trial — are  the 
same.  These  steps  have  been  described  sufficiently  for  the 
purpose  of  the  present  work  in  the  previous  chapter  relating  to 
criminal  procedure  in  the  supreme  courts. 

§  14.  Criminal  Trials  before  the  Sheriff. 

OsDTKABT  Procedure. — ^In  the  ordinary  procedure,  the 
will  of  the  criminal  libel  by  which  the  process  is  instituted  now 
contains  two  diets  of  compearance.  At  the  first  of  such  diets, 
which  must  not  be  sooner  than  five  days  from  the  service  of 
the  libel,  the  court,  sitting  in  judgment,  call  upon  the  accused 

1  Ibid.,  §  81.  «  16  and  17  Vict.,  c,  80,  §§  28,  26. 

»  Hankine  v.  Lang,  7  Dec  1848,  VI.  D.  183 ;  Graham  v.  Mackay^  Fdi. 
25,  1845,  Vn.  D.  516  ;  Lawden'$  Trustees  v.  PatuUo,  Dec  17,  1846,  DL  D. 
281 ;  Miller  v.  Hemdermm,  2  Feb.  1850,  XII.  D.  656. 

«  Cromlne  v.  IT^imiii,  Jsd.  17, 1861,  XXIH.  D.  838. 
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party  to  plead  guilty  or  not  gnllty.  If  he  plead  guilty,  the 
court  forthwith  pronounce  sentence ;  if  not  guilty,  then  the  trial 
is  to  take  place  on  the  second  diet,  which  must  not  be  sooner 
than  nine  clear  days  after  the  first  diet.  At  the  second  diet^ 
the  accused  is  again  called  upon  to  plead.  If  he  plead  guilty, 
sentence  is  forthwith  pronounced ;  if  not  guil^,  a  jury  is  em- 
panelled, and  the  trial  proceeds  according  to  law.^ 

SuMMABT  Pbocedttbe. — ^The  summary  procedure  in  crimi- 
nal causes  before  the  Sheriff  are  of  two  kinds :  first,  the  ordinary 
trial  without  a  jury,  in  which  the  libel  concludes  for  fine,  im- 
prisonment, and  banishment,  or  any  of  them,  or  other  pains  of 
law  competent  to  be  inflicted  by  the  Sheriff  or  magistrate  with* 
out  a  jury,  and  the  inducim  are  not  less  than  six  free  days.' 
What  the  precise  line  of  distinction  is  between  cases  which 
should  be  tried  with  or  without  the  assistance  of  a  jury,  has  not 
been  laid  down  in  general  terms.  It  does  not  appear  safe  to  try 
any  case  without  a  jury  when  the  charge  is  of  such  a  kind  as  to 
warrant,  if  proved,  six  months'  imprisonment,  and  caution  to  the 
amount  of  L.50.' 

A  still  more  summary  procedure  takes  place  in  trials  under 
the  form  authorized  by  the  Act  9  Gko.  IV.,  c.  29,  §  19.  This 
section  enacts,  ^That  in  the  prosecution  of  criminal  offences 
before  Sheriffs  of  counties  in  Scotla$idj  when  the  prosecutor 
shall,  in  his  libel,  conclude  for  a  fine  not  exceeding  ten  pounds, 
together  with  expenses,  or  for  imprisonment  in  gaol  or  bridewell, 
not  exceeding  sixty  days,  accompanied,  when  necessary,  with 
caution  for  good  behaviour,  or  to  keep  the  peace  for  a  period 
not  exceeding  six  months,  and  under  a  penalty  not  exceeding 
twenty  pounds,  it  shall  and  may  be  lawful  to  proceed  to  try 
such  offences  in  the  easiest  and  most  expeditious  manner,  with- 
out the  pleadings  or  evidence  being  reduced  into  writing ;  pro* 
vided  always  that  a  record  shall  be  preserved  of  the  charge  and 
of  the  judgment,  including  the  names  of  the  witnesses  examined 
on  oath,  unless  when  the  accused  pleads  guilty,  which  shall  be 
made  to  appear;  and  the  said  record  shall  also  set  forth,  if 
the  prosecutor  or  accused  party  desire  it,  any  offer  of  proof 

*  16  and  17  Vict.,  c.  80,  §  86. 

*  Act  of  Adjournal,  March  17, 1827,  c.  1. 

*  n.  Alison,  52,  53 ;  see  II.  Hume,  pp.  147-152  [ed.  Bell]. 
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made  by  either  of  those  parties^  and  ref  used  to  be  admitted ;  and 
likewise,  if  so  desired,  any  objection  to  the  admissibility  of  evi- 
dence sustained  or  repelled  by  the  court ;  which  record  shall  be 
in  the  form  contained  in  the  schedule  annexed  to  this  Act,  and 
there  designated  by  the  letter  C.'^  It  is  also  enacted, '  That  the 
Sheriff  so  trying  any  offence  shall  preserve  a  note  of  the  evi- 
dence taken  by  him  on  such  trial,  and  shall  exhibit  the  same,  or 
a  certified  copy  thereof,  in  case  the  same  should  be  called  for 
by  the  Court  of  Justiciary;'^  and  that  'all  warrants  of  im- 
prisonment for  payment  of  penalty,  or  for  finding  of  caution, 
shall  specify  a  periodt  at  the  expiry  of  whioh  the  person  sen- 
tenced shall  be  discharged,  notwithstanding  such  penalty  shall 
not  have  been  paid  or  caution  found." 

Further  regulations  are  given  with  respect  to  this  summary 
procedure  in  the  Act  11  Greo.  IV.  and  1  WilK  IV,  c.  37,  which 
enacts,  §  4,  ^That  on  the  prosecution  of  criminal  offences  before 
Sheriffs  of  counties,  according  to  the  summary  form  provided 
by  the  said  recited  Act,  the  person  accused,  when  first  brought 
before  the  Sheriff,  shall  be  entitled  to*  require  a  copy  of  the 
libel  against  him,  and  to  require  that  his  trisJ  shall  be  adjourned 
for  a  space  not  less  ikioh  forty-eight  hours  after  such  copy  of 
tlie  libel  shall*  be  served  upon  him ;  and  such  requisition  shall 
thereupon  be  complied  with,  provided  that  the  same  shall  be 
made  before  the  examination  of  any  witness  upon  llie  trial  shall 
have  been  commenced ;  and  no  such  requisition  shall  be  com- 
petent whece  a  copy  of  the  libel  shall  have  been  served  upon 
the  person  accused  at  least  forty-eight  hours  before  such  trial.' 
And  §  5, '  That  no  adjournment  of  any  such  trial  shall  take  place 
when  the  person  accused  pleads  not  guilty,  or  ai  any  other  stage 
of  the  trial,  except  when  requii^d  by  the  person  accused,  as  here- 
inbefore provided,  unless  the*  Sheriff  shall  see  cause  to  authorize 
such  an  adjournment ;  and  it  is  provided  that  when  the  declara^ 
tion  of  the  person  accused,  or  other  evidence  different  from  parole 
testimony,  shall  be  adduced  on  such  trial,  the  production  thereof 
in  evidence  shall  be  marked  in  the  record  of  the  trial.' 

The  following  are  cases  in  point  with  regard  to  the  summaiy 
procedure  above  laid  down : — 

A  sentence  was  suspended  on  a  summary  conviction  under 
this  statute,  in  respect  that  the  prayer  in  the  original  complaint 
1  9  Geo.  IV.,  c.  29,  §  19.  «  Ibid.,  §  20.  •  Ihid.,  §  21. 
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was  for  imprisonment  only,  while  the  sentence  pronounced  was 
for  a  fine.^ 

A  summary  conviction  was  set  aside  on  the  gronnd  that  the 
deliverance  pronounced  on  the  complaint  was  not  in  terms  of 
the  form  prescribed  in  the  schedule  annexed  to  the  statute  9 
Geo.  TV*y  c.  29,  in  so  far  as  it  did  not  contain  a  warrant  to  cite 
witnesses  for  both  parties.'  Also  in  respect  that  no  deliverance 
had  been  written  on  the  original  petition,  and  complaint  lodged 
with  the  clerk  of  court.' 

A  person  against  whom  a  warrant  for  apprehension  for 
examination  had  been  granted,  was  apprehended  at  eleven 
o'clock  at  night,  taken  to  the  police-o£Sce,  and  detained  there 
without  being  brought  before  a  magistrate  imtil  the  following 
daj,  when  she  was  tried -summarily  before  the  Sheriff,  and  con- 
victed. It  was  held  in  the  circumstances,  which  were  otherwise 
aggravated,  that  the  proceeding  was  oppressive,  and  the  sen- 
tence set  aside.^ 

There  can  be  no  legal- citation  bj  a  Sheriff-officer  without  a 
warrant  from  the  Sheriff.  A  person  who  was  proceeded  against 
summarily  before  the  Sheriff  for  a  breach  of  the  peace,  under 
the  Act  4  Geo.  lY*,  c.  29,  was  cited  to  appear  by  a  notice 
issued  the  day  before  the  complaint  was  presented,  and  for 
which  the  Sheriff  had  given  no  warrant.  It  was  held  that  this 
proceeding  was  irregular,  and  the  conviction  was  suspended.^ 

Summary  procedure  by  the  Sheriff  without  a  written  record 
of  evidence  is  also  authorized  in  certain  cases  by  particular 
statutes,  the  jurisdiction  being  usually  cumulative  with  that  of 
justices  of  the  peace.  Such  is  the  case  under  the  Public-house 
Acts,  9  Geo.  IV.,  c.  58,  and  16  and  17  Vict.,  c.  67  ;  the  Night 
Poaching  Act,  9  Geo.  IV.,  c. '69;*  and  the  Combination  Act, 
6  Geo.  IV.,  c.  129.^ 

1  Hood  V.  Young,  June  10,  1863, 1.  Irv.  237. 

'  Cockbum  V.  Johnston,  3  Jane  1854, 1.  Irv.  493. 

'  Hunter  y.  Johnston  and  Robssn,  80  June  1864, 1.  Irv.  619. 

*  Crawford  v.  Blair,  17  Nov.  1866,  II.  Irv.  611. 
'  Stevenson  v.  Watson,  Feb.  7, 1867,  II.  Irv.  692. 

*  On  the  procedure  under  this  Act  before  the  Sheriff,  see  Shields  v. 
Dykes,  Jan.  23, 1864,  I.  Irv.  369 ;  Clapperton  v.  Rodger,  3  Dec.  1866,  II. 
Irv.  292. 

^  A  case  in  point  with  regard  to  procedure  under  this  Act  is,  M^Vie 
and  Lynch  v.  Dykes^  28  May  1866,  II.  Irv.  429. 
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§  1 5.   Warrant  of  Citation  to  Criminal  TriaU 

The  fibel  in  the  Sheriff  Court  is  directed  by  the  Act  of 
Adjournal,  March  17^  1827,  c.  1,  to  be  drawn  as  nearlj  as  pos- 
sible in  the  form  of  criroina]  letters.  It  proceeds,  theref<»e,  in 
the  name  of  the  Sheriff,  and  is  directed  to  officers  of  court.  It 
narrates  the  chai^  against  the  accused,  and  the  will  anthorizes 
the  citation  of  the  person  accused,  and  also  the  witnesses  and 
assizers  for  trial. 

The  copies  of  the  libels  should  be  served  on  the  accused 
before  the  witnesses  or  jurors  are  cited.  Before  service  of  the 
libel,  care  must  be  taken  so  that  any  mistakes  or  blanks  in  the 
libel  and  Ust  of  witnesses  are  rectified  and  filled  up ;  and  pap> 
ticularly  that  the  Sheriff-<derk  or  his  depute's  name  be  added  to 
the  copy  of  the  libel,  and  the  fiscal's  name  to  the  list  of  witnesses 
and  inventoiy,  if  any.  The  signature^  however,  of  a  person 
bearing  a  commission  as  assistant  procurator-fiscal,  lawfuOy 
appointed  by  the  Sheriff,  and  acting  in  the  absence  of  his 
principal,  is  equally  valid.^  The  name  of  the  accused  must  be 
prefixed  to  the  list  of  assize,  and  the  Sheriff  or  Sheriff-snbsti- 
tute's  name  affixed  at  the  end  thereof.  Any  omission  to  serve 
a  copy  of  the  list  of  assize  or  list  of  witnesses  on  the  accused 
will  be  fatal  to  the  libel. 

A  Sheriff  Court  libel  authorizes  the  citation  of  witnesses  orar 
the  whole  of  Scotland,  such  warrant  of  citation  having  the  same 
force  in  any  other  sheriffdom  as  that  in  which  it  was  originally 
issued,  the  same  being  first  indorsed  by  the  Sheriff-derk  of  such 
other  sheriffdom  who  is  required  to  make  and  date  such  indor- 
sation.' ^  Such  citation  duly  made  shall  be  deemed  to  be  due 
and  regular  citation ;  and  if  any  witness  or  haver  duly  cited 
shall  fail  to  appear,  it  shall  be  competent  to  any  party  for  whom 
such  witness  or  haver  is  cited  to  apply  for  a  new  warrant  to 
compel  his  attendance  at  such  court,  at  such  reasonable  time  as 
may  be  fixed,  which  warrant  shall  require  such  witness  or  haver 
to  attend  as  aforesaid,  under  a  penalty  not  exceeding  forty  shil- 
lings, unless  a  reasonable  excuse  be  offered  and  sustained ;  and 
every  such  penalty  shall  be  paid  to  the  party  applying  for  the 
new  warrant  as  aforesaid,  and  shall  be  recovered  in  the  same 

^  Af'Lean  v.  Cameron^  Deo.  1, 1846,  II.  Broun  657. 
*  1  and  2  Yict.,  c  119,  §  24. 
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manner  as  penalties  under  the  before  recited  Act,  for  the  more 
effectual  recovery  of  small  debts  in  the  Sheriff  Courts,  or  under 
any  Act  by  which  the  same  shall  have  been  or  may  be  repealed, 
altered,  or  amended,  without  prejudice  always  to  letters  of  second 
diligence,  for  compelling  witnesses  and  havers  to  attend  as  at 
present  competent ;  and  it  shall  be  competent  to  execute  and 
carry  into  effect  such  letters  of  second  diligence  in  any  other 
sheriffdom,  the  same  being  indorsed  by  the  Sheriff-clerk  of  that 
sheriffdom,  as  before  provided :  Provided  always,  that  nothing 
in  this  Act  contained  shall  affect  the  competency  of  applying 
for  and  obtaining  letters  of  supplement  in  common  form,  for 
the  purpose  of  citing  such  paities,  witnesses,  or  havers;  and 
provided  also,  that  it  shall  be  no  objection  to  any  witness  or 
haver  that  he  has  appeared  without  citation.'^ 

It  is  no  objection  to  the  service  of  the  libel,  or  to  the  citation 
of  a  juror  or  witness,  that  the  officer  was  not  at  the  time  pos- 
sessed of  the  warrant  of  citation.  No  witness  is  required  to  the 
citation  of  jurors  and  witnesses.  All  the  citations  may  be 
either  printed  or  in  writing,  or  partly  both.*  Citations  may  be 
served  in  England  and  Ireland,  just  as  those  may  which  are 
given  under  the  warrant  of  the  Justiciary  Court.'  It  is  no 
objection  to  any  witness  or  haver,  that  he  has  appeared  without 
citation.^ 

The  libel,  execution  of  citation  against  the  panel,  list  of 
witnesses,  list  of  jurors,  and  prodactions  referred  to  in  the  libel, 
ought  to  be  lodged  with  the  Sheriff-clerk  at  least  three  days 
before  the  trial,  in  order  that  the  panel  or  his  agent  may  see 
the  same. 

Warrants  and  citations  connected  with  criminal  proceedings 
in  the  Sheriff  Court  are,  in  other  respects  than  those  above  men- 
tioned, subject  to  the  same  rules  and  requirements  as  those 
relating  to  proceedings  in  the  Supreme  Court. 

§  16.  Review  of  Criminal  Sentences, 

The  Court  of  Justiciary  have  the  power  of  reviewing  the 
sentences  in  criminal  matters  of  all  inferior  courts,  either  by 

1  1  and  2  Vict.,  c.  119,  §  24. 

•  9  Geo.  IV.,  c.  19,  §  7 ;  11  Geo.  IV.  and  I  WiU.  IV.  c.  87,  §  7. 

*  45  Geo.  III.,  c.  92,  §  S. 

«  1  and  2  Vict.,  c.  119,  §  24. 
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advocation,  suspension,  suspension  and  liberation,  or  appeal.  In 
advocation  and  suspension,  the  application  is  made  by  bill  of 
advocation  or  of  suspension  to  the  court,  which  maj  be  passed 
bj  one  judge.  In  the  interlocutor  passing  the  same,  warrant  is 
given  for  service  on  the  opposite  party,  under  which  the 
messenger  proceeds  to  serve  the  same  in  common  form.  The 
messenger  wiU,  of  course,  proceed  strictly  in  terms  of  the  in 
terlocutor  appointing  the  service. 


CHAPTER  XXXI. 

I. — OBDINABT  8HEBIFF  COUBT  CITATIONS,  EXECUTIONS, 

ETC.,  ETC. 

(1.)  Citation  an  an  Ordinaiy  Sheriff  Summons. 

I,  A.  B.y  Sheriff-Officer,  by  virtue  of  a  Snmmons  , 

dated,  at  E.  the  day  of  Eighteen  hun- 

dred and  years,  of  which  Summons  ,  the 

above  and  preceding  pages  are  a  full  double,  raised  at 

the  instance  of  the  therein  designed  C,  i>..  Pursuer,  in  her 
Majesty's  name  and  authority,  and  in  name  and  authority  of 
the  Sheriff  of  the  shire  of  E.y  lawfully  Summon,  Warn,  and 
Charge  you,  the  also  therein-designed  E.  F.y  Defender,  to  com- 
pear within  the  said  Sheriff's  Court-house  at  i?.,  upon  the  sixth 
day  next  after  the  date  of  this  Citation,  in  the  hour  of  cause, 
with  continuation  of  days,  to  answer  in  the  premises;  with 
certification,  in  case  of  failure,  of  being  held  as  confessed,  con- 
form to  the  principal  Summons.  This  I  do  upon  the  day 
of  One  thousand  eight  hundred  and  years, 
in  presence  of  2>.  if.,  residenter  in  E.j  witness. 

A.  B.J  Sheriff-Officer. 

(2.)  Citation  on  a  Summons  when  a  Short  Copy  only  is 

required. 

I,  A.  B.y  Sheriff-Officer,  by  virtue  of  a  Summons,  dated  at 
E.^  the  day  of  Eighteen  hundred  and 

years,  raised  at  the  instance  of  C  D.  [design  Aim], 
Pursuer,  against  [here  take  in  the  names  and  designations  of  the 
ffffiole  Defenders']^  in  her  Majesty's  name  and  authority,  and  in 
name  and  authority  of  the  Sheriff  of  the  shire  of  E,  [^fc,  etc.f 
etc*y  as  in  the  preceding  Citation]. 

A.  B.y  Sheriff-Officer. 

SB 
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(3.)  Citation  on  a  Summons  for  Choosing  Curators. 

I,  A,  B.J  Sherifif-Officer,  by  virtae  of  a  SummoDs  of  the 
Sheriff  of  E^  dated  at  E.y  the  day  of  , 

raised  at  the  instance  of  C.  D.  \design  Aim],  son  of  the  deceased 
F.  2>.  [design  Atm],  for  choosing  Curators,  against  H.  L,  etc, 
etc.  [h^  take  in  the  names  and  designations  of  the  Defenders']^  in 
her  Majesty's  name  and  authority,  and  in  name  and  authority 
of  the  said  Sheriff,  lawfully  Summon,  Warn,  and  Charge  yon, 
the  said  ff.  /•,  one  of  the  nearest  of  kin  to  the  said  C*  D.  on 
the  father's  side,  to  compear  within  the  Court-house  of  the  said 
Sheriff,  at  E.y  upon  the  day  next  after  the  date  of 

this  Citation,  in  the  hour  of  cause,  with  continuation  of  days, 
to  answer  at  the  instance  of  the  said  Pursuer,  in  the  matter 
libelled  in  said  Summons ;  that  is  to  say,  to  hear  and  see  Cura- 
tors elected,  nominated,  and  chosen,  decerned,  authorized,  and 
given  to  the  said  C.  27.,  tarn  ad  lites  quam  ad  negotioj  by  whose 
advice  and  consent  he  may  do  and  perform  all  his  affairs,  and 
such  Curators  being  elected  and  given  to  him,  that  you,  the  said 
H.  /.,  do  concur  with  the  said  Curators  in  making  up  a  just 
and  true  inventor}^  of  the  said  C.  DU  means  and  estate,  and 
subscribe  three  duplicates  thereof,  and  to  eveiything  done 
thereanent  as  by  the  Act  of  Parliament  1672,  entitled  '  Act 
anent  PupOs  and  Minors,  and  their  Tutors  and  Curators,'  is 
directed,  or  else  to  allege  a  reasonable  cause  on  the  contrazy, 
with  certification  as  effeirs.     This  I  do  upon  the,  etc,  etc 

A.  J5.,  Sheriff-Officer. 

(4.)  Execution  of  a  Sheriff  Summons. 

This   Summons  executed  by  me,  A.  JB.,   Sheriff-Officer, 
against  C.  i>..  Defender,  by  delivering  to  him  personally  a  full 
double  thereof  to  the  Will,  having  a  just  copy  of  Citation  sub- 
joined, in  presence  of  D.  M.,  residenter  in  E.y  this  day  of 
Eighteen  hundred  and              years. 

A.B. 
D.  M.J  Witness. 

If  left  at  dwelling-place,  BAY,  *  by  leaving  for  him  a  full 
double  thereof  to  the  Will,  having  a  just  copy  of  Citation  sub- 
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joined,  within  his  dwelling-place  at  S.^  with  a  servant  therein, 
to  be  given  to  him,  because  I  conld  not  find  himself  personally, 
in  presence  of,'  etc.,  etc. 

If  the  Defender  is  not  found  personally ^  and  no  admittance 
got  into  his  dwelling^lacey  SAY,  'by  a£Sxing  and  leaving  for  him 
a  full  double  thereof  to  the  Will,  having  a  just  copy  of  Citation 
subjoined,  at  and  upon  the  most  patent  door  or  gate  of  his 
dwelling-plac«  at  S.;  and  that  after  my  giving  six  several 
audible  knocks  upon  the  said  door  or  gate,  as  use  is,  because  I 
neither  could  find  the  said  C.  D.  personally,  nor  get  access 
into  his  said  dwelling-place,  in  presence  of,'  etc.,  etc. 

(5.)  Execution  of  a  Summons  against  a  Minor  and  his 

Tutors  and  Curators. 

This  Summons,  executed  by  me,  A.  £.,  Sheriff-Officer, 
against  C.  Z).,  and  his  Tutors  and  Curators,  if  he  any  has,  for 
their  interest,  Defenders,  by  delivering  a  full  double  thereof  to 
the  Will,  having  a  just  copy  of  Citation  subjoined,  to  the  said 
C  D.  personally,  and  by  affixing  and  leaving  the  like  double 
and  copy  of  Citations  for  the  Tutors  and  Curators  of  the  said 

C.  D.y  if  he  any  has,  for  their  interest,  at  and  upon  the  Market^ 
cross  of  ^.,  being  the  head  burgh  of  the  Sheriffdom  of  E,y 
within  which  Sheriffdom  the  said  (7.  D.  lives  and  resides ;  and 
that  after  my  crying  three  several  oyezes,  making  open  procla- 
mation and  public  reading  of  the  said  Summons,  and  Sum- 
moning, Warning,  and  Chargmg  them  thereat,  in  presence  of 

D.  M.y  residenter  in  E.^  this  day  of  Eighteen  hun- 
dred and                   years. 

D.  M.J  Witness.  A.  A,  Sheriff-Officer. 

(6.)  Execution  of  a  Summons  for  choosing  Curators^  against  all 
having  or  pretending  to  have  Interest j  at  Market-cross. 

This  Summons,  executed  by  me,  A.  -B.,  Sheriff-Officer, 
against  all  others  than  the  Defenders  therein  named  and  de- 
signed, having  or  pretending  to  have  interest  in  the  matter 
libelled,  by  affixing  and  leaving  for  them  a  just  copy  of  Cita«- 
tions  at  and  upon  the  Market-cross  of  E.j  being  the  head  burgh 
of  the  Sheriffdom  of  E.y  wherein  the  Pursuer^s  lands  lie ;  and 
that  after  my  crying  three  several  oyezes,  making  open  pro- 
clamation and  public  reading  of  the  said  Summons,  and  Sum- 
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monmg,  "Warning,  and  Charging  them  thereat,  in  presence  of, 
etc.,  etc.,  etc.  A.  B,j  Sheriff-Officer. 

2).  M.J  Witness. 

(7.)  Citation  on  Letters  of  Incident  Diligenee. 

I,  A.  B.J  Sheriff-Officer,  by  virtue  of  Letters  of  Licid^it 
Diligence,  dated  at  J?.,  the  day  of  raised 

before  the  Sheriff  of  E.  shire,  at  the  instance  of  C.  D.  \de9ign 
Aim],  Complainer,  against  E.  F.  [design  himliy  in  an  action  pre- 
sendy  depending  before  the  said  Sheriff  and  his  substitute,  at  the 
said  Complainei^s  instance,  against  G.  H.  [design  Atm],  Defender, 
in  her  Majesty's  name  and  authority,  and  in  name  and  autho- 
rity of  the  said  Sheriff,  lawfully  Summon,  Warn,  and  Charge 
you,  the  said  E.  JP.,  as  a  party  to  said  action,  for  your  interest,  to 
compear  in  the  Court-house  of  the  said  Sheriff  at  E.y  upon  the 
sixth  day  next  after  the  date  of  this  Citation,  in  the  hour  of  cause, 
with  continuation  of  days,  to  answer  in  the  premises,  with  certi- 
fication, etc.  This  I  do  upon  the  day  of 
Eighteen  hundred  and  years,  before  and  in  presence 
of  jD.  Jf.,  residenter  in  JF.,  witness  to  the  premises. 

A.  B.J  Sheriff-Officer. 

(8.)  Execution  of  Citatum  on  Letters  of  Incident  Diligenee* 

Upon  the  day  of  Eighteen  hundred 

and  years,  by  virtue  of  Letters  of  Licident  Diligence, 

dated  at  J?.,  the  day  of  and  year  aforesaid, 

raised  before  the  Sheriff  of  E.^  at  the  instance  of  C,  D,  [design 
Atm],  Complainer,  against  E.  F.  [design  Ann],  in  an  action  pre- 
sently depending  before  the  said  Sheriff  and  his  substitute,  at  the 
said  Complainei^s  instance,  against  6r.  H,  [design  Atm],  Def ender, 
I,  A,  B.y  Sheriff-Officer,  passed,  and  in  her  Majesty's  name  and 
authority,  and  in  name  and  authority  of  the  said  Sheriff,  lawfully 
Summoned,  Warned,  and  Charged  the  said  E,  F.j  as  a  party  to 
said  action,  for  his  interest,  to  compear  in  the  Court-house  of 
the  said  Sheriff  at  E.y  upon  the  sixth  day  next  after  the  date 
hereof,  being  the  date  of  my  Citation,  in  the  hour  of  cause,  with 
continuation  of  days,  to  answer  in  the  premises,  etc.,  with  certi-* 
fication.  A  just  copy  of  Citation  to  the  effect  foresaid  I  de- 
livered [or  left,  €is  the  ease  may  &«],  which  copy  of  Citation  was 
^gned  by  me,  did  bear  the  date  hereof,  and  contained  the  date 
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of  said  Letters  of  Diligence,  with  the  name  and  designation  of 
2>.  M.J  residenter  in  E.^  witness  to  the  premises,  and  hereto 
subscribing  with  me.  A.  B.j  Sheriff-Officer. 

2>.  -W.,  Witness. 

(9.)  Citation  subjoined  to  Copy  of  Edict  ajffiaed  to  the  Market' 
cross  of  the  Head  Burgh  of  the  Shire  where  the  Edict  is 
served  on  an  inducioe  of  nine  days. 

I,  A.  jB.,  Sheriff  and  Commissary-Officer,  by  virtue  of  an 
Edict  of  the  Sheriff  of  the  shire  of  E,^  and  Gonmiissary  of  the 
Commissariat  thereof,  dated  the  day  of  Eighteen 

hundred  and  years,  whereof  the  above  is  a  full  double, 

raised  at  the  instance  of  C.  D,  \design  Atm],  in  her  Majesty's 
name  and  authority,  and  in  name  and  authority  of  the  said 
Sheriff  and  Commissary,  lawfully  Summon,  Warn,  and  Charge 
you,  the  Executors,  Testamentars,  Spouse  and  Bairns,  and  In- 
tromitters,  if  any  be,  with  the  goods  and  gear  of  umquhile  E.  F, 
[design  Aim],  who  died  at  on  the  day  of 

Eighteen  hundred  and  years ;  and  all  others 

having,  or  pretending  to  have,  interest  in  the  said  matter,  to 
compear  before  the  said  Sheriff  and  Commissary,  or  his  substi- 
tute, within  the  said  Sheriff's  Court-house  at  E.^  the 
day  after  the  date  hereof,  in  the  hour  of  cause,  to  answer  at  the 
instance  of  the  said  C.  D.  in  the  said  matter :  That  is  to  say, 
to  hear  and  see  Executors-dative  decerned,  given  in,  admitted, 
and  confirmed  to  the  said  defunct,  and  in  all  and  sundry  goods, 
gear,  debts,  sums  of  money,  jewels,  gold,  silver,  and  others, 
which  any  way  pertained  to,  or  were  addebted,  resting  and  owing 
to  the  said  defunct  at  the  time  of  his  death,  with  certification. 
This  I  do  upon  the  day  of  Eighteen  hundred 

and  years,  before  and  in  presence  of  D.  Jf.,  residenter 

in  E.y  witness  to  the  premises.  A.  B. 

(10.)  Execution  of  the  foregoing  at  Market^ross  and  Parish  Kirk. 

Upon  the  and  days  of 

Eighteen  hundred  and  years,  by  virtue  of  an  Edict  of 

the  Sheriff  of  the  shire  of  E,y  and  Commissary  of  the  Com- 
missariat thereof,  dated  the  day  of  and  year 
aforesaid,  raised  at  the  instance  of  C.  D.  [design  Aim],  I,  A.  B.j 
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Sheriff  and  Commissaiy-Officer,  passed  npon  the  first  date  hereof, 
being  a  market  day,  and  at  the  market  time,  to  the  Market-cross 
of  E,j  being  the  head  burgh  of  the  Sheriffdom  of  E.j  and  then 
and  there,  after  my  crying  three  several  oyezes,  making  open  pro- 
clamation and  public  reading  of  the  said  Edict,  in  her  Majesty's 
name  and  authority,  and  in  name  and  authority  of  the  said 
Sheriff  and  Commissary,  lawfully  Summoned,  Warned,  and 
Charged  the  Executors,  Testamentars,  Spouse  and  Bairns,  and 
Intromitters,  if  any  be,  with  the  goods  and  gear  of  umquhile 
E.  F.  [design  Am],  who  died  at  E.  on  the  day  of 

Eighteen  himdred  and  years,  and  all  others  having, 

or  pretending  to  have,  interest  in  the  said  matter,  to  compear 
before  the  said  Sheriff  and  Commissary,  or  his  substitute, 
within  the  said  Sheriff  Court-house  at  -B.,  the  ninth  day  after 
the  date  of  my  Citation,  in  the  hour  of  cause,  to  answer  at  the 
instance  of  the  said  C.  D. :  That  is  to  sat,  to  hear  and  see 
Executors-dative  decerned,  given  in,  admitted,  and  confirmed  to 
the  defunct  above  named,  and  in  and  to  all  and  sundry  goods, 
gear,  debts,  sums  of  money,  jewels,  gold,  silver,  and  others, 
which  any  ways  pertained  to,  or  were  addebted,  resting,  and 
owing  to  the  said  defunct,  with  certification ;  and  also  upon  the 
second  date  hereof,  being  a  Sunday,  I  passed  to  the  Parish  Kirk 
of  X.,  and  thereat,  at  the  time  of  dismissing  the  congregation 
therefrom  immediately  after  divine  service,  and  after  using  the 
solemnities  foresaid,  in  her  Majesty's  name  and  authority,  and 
in  name  and  authority  of  the  said  Sheriff  and  Commissary,  law- 
fully Summoned,  Warned,  and  Charged  the  said  Executors,  and 
all  others  as  above  expressed,  to  compear,  time  and  place  above 
written,  and  to  the  effect  above  mentioned,  with  certification^ 
conform  to  said  Edict  in  all  points.  This  I  did  by  affixing  and 
leaving  a  full  double  of  said  Edict,  having  a  just  copy  of  Citation 
to  the  effect  foresaid  subjoined  thereto,  at  and  upon  the  said 
Market-cross  of  E.^  and  that  on  the  first  date  hereof  after  my 
using  the  solemnities  aforesaid,  and  by  affixing  and  leaving  the 
like  double  of  said  Edict  and  copy  of  Citation  subjoined  thereto, 
at  and  upon  the  most  patent  door  of  the  said  Parish  Kirk  of  Z., 
on  the  second  date  hereof,  and  that  after  my  using  the  said  solem- 
nities, which  copies  of  Citation  were  subscribed  by  me,  did  bear 
the  dates  hereof  respectively,  and  contained  the  date  of  said  Edict, 
with  the  name  and  designation  of  D.  if.,  residenter  in  J?., 
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witness  to  the  haill  premises,  and  hereto  with  me  subscribing  on 
this  and  the  preceding  page.  A.  B. 

D.  M.J  Witness. 

(11.)  Citation  to  a  Juror  for  the  Jwry  Court. 

I,  A.  B.y  Sheriff-Officer,  Edinburghshire,  by  virtue  of  a 
Precept  of  the  Bight  Honourable  Lord  ,  em- 

powered by  Act  of  Parliament  to  try  Civil  Causes  by  Jury,  to 
the  Sheriff  of  Edinburgh,  directed  with  his  Precept  thereon,  in 
her  Majesty's  name  and  authority,  and  in  name  and  authority 
of  the  said  Sheriff,  hereby  lawfully  Summon,  Warn,  and  Charge 
you,   C.  D.  [design  Aim],  to  compear  before  the  said  Lord 

within  the  Courtr-Boom  of  the  , 

Edinburgh,  on  the  day  of  One  thousand 

eight  hundred  and  years,  at  ten  o'clock  forenoon 

precisely,  with  continuation  of  days,  then  and  there,  well  and 
truly  to  try  the  matters  at  issue  in  certain  causes  to  be  tried 
before  the  said  Court.  With  certification,  that  if  you  fail  to 
attend  you  will  be  fined  in  terms  of  law.    Thb  I  do  upon  the 

day  of  Eighteen  hundred  and 

years. 

A.  B.J  Sheriff-Officer. 

The  execution  of  the  above  is  in  the  same  form  as  in  Sheriff 
criminal  cases. 

(12.)  Schedule  for  Service  of  a  Petition. 

I,  A.  B,y  Sheriff-Officer,  by  virtue  of  a  Deliverance  of  the 
Sheriff  of  the  county  of  J?.,  dated  the  day  of 

Eighteen  hundred  and  years,  do 

hereby  lawfully  serve  the  foregoing  copy  of  said  Deliverance, 
and  of  the  Petition  on  which  the  same  proceeded,  upon  you,  the 
therein  designed  C.  2>.,  Bespondent,  and  require  you  to  enter 
appearance  vrith  the  Clerks  of  Court  within  after 

the  date  of  this  my  Service,  in  terms  of  said  Deliverance  [if  an 
Interdict  has  been  applied  for  and  obtained^  say\j  and  in  the  mean- 
time desire  and  require  you  to  pay  due  respect  and  obedience  to 
the  Interdict  prayed  for  in  said  Petition,  and  granted  by  said 
Deliverance ;  with  certification.  This  I  do  upon  the 
day  of  Eighteen  hundred  and  years, 
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before  and  in  presence  of  D.  M^  residenter  in  E.^  witness  to  the 
premises.  A.  B.^  Sheriff-Officer. 

(13.)  Execution  of  a  Petition  and  Deliverance. 

This  Petition  served  by  me,  A.  B.,  Sheriff-Officer,  upon 

C,  D.,  Respondent,  by  leaving  for  him  a  full  copy  thereof,  and 
of  the  Deliverance  thereon,  having  a  just  copy  of  Service  and 
[Requisition  subjoined,  within  his  dwelling-place  in  £.,  with  a 
servant  therein,  to  be  given  to  him,  because  I  could  not  find 
himself  personally,  in  presence  of  D.  if.,  residenter  in  E.y  ihis 

day  of  Eighteen  hxmdred  and 

years.  A.  £.,  Sheriff-Officer. 

D.  M.y  Witness. 

(14.)  Service  of  Petition  of  Sequestration. 

C.  D.y  before  designed,  you  are  hereby  served  mth  the  fore- 
going copy  Petition  and  Deliverance,  and  desired  and  required 
to  conform  yourself  and  pay  due  obedience  to  said  Deliverance 
in  all  points ;  with  certification.     This  I  do  upon  the  day 

of  Eighteen  hundred  and  years. 

A.  B.y  Sheriff. Officer. 

(15.)  Execution  of  above. 

This  Petition  and  Deliverance,  served  by  me,  A.  £.,  Sheriff- 
Officer,  upon  C.  D,j  Respondent,  by  delivering  a  full  double 
thereof,  having  a  just  copy  of  Service  thereto  subjoined,  to  the 
said  C.  2?.,  Respondent,  personally,  apprehended  in  presence  of 

D.  M.y  residing  in  E.y  witness,  this  day  of 
Eighteen  hundred  and                       years. 

2).  M.y  Witness.  A.  A,  Sheriff-Officer. 

(16.)  Citation  of  Witnesses  and  Savers. 

C.  D.  [design  Aim],  you  are  hereby  cited  to  attend  in  the 
Sheriff  Court  of  the  County  of  E.^  on  ,  the 

day  of  ,  at  o'clock  noon,  within 

[state  place']y  to  give  evidence  for  the  Pursuer  [or  Defender],  in 
the  action  at  the  instance  of  G.  F.  [design  Aim],  Pursuer,  against 
H.  L.  [deeign  Aim],  Defender,  and  that  under  the  penalty  of 
forty  shillings  sterling  if  you  fail  to  attend  [if  a  Haver^  say\ 
and  you  are  required  to  bring  with  you  [specify  Documents 
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qiiired].  '  Dated  this  daj  of  Eighteen 

hundred  and  years. 

A.  B.y  SherifF-Officer. 

(17.)  Execution  against  Witnesses  and  Havers, 

Upon  the  day  of  Eighteen  hundred 

and  years,  I  duly  cited  C.  D.  [design  Aim],  to  attend 

in  the  Sheriff  Court  of  the  county  of  E.y  on  ,  the 

day  of  9  at  o'clock 

noon,  within  [state  place\y  to  give  evidence  for  the  Pursuer  [or 
Defender],  in  the  action  at  the  instance  of  G.  F.  [design  Atm], 
Pursuer,  against  H,  L.  [design  Aim],  Defender  [if  a  Haver ^  «ay], 
and  I  also  required  him  to  bring  with  him  [specify  Documents^ 
This  I  did  by  delivering  a  just  copy  of  Citation  to  the  above 
effect,  signed  by  me,  to  the  said  C.  J?.,  personally  [or  otherwise^ 
as  the  case  may  be^.  A.  B.y  Sheriff-Officer. 

(18.)   Citation  when  Party  is  cited  for  Examination, 

I,  A,  J5.,  Sheriff-Officer,  by  virtue  of  a  Deliverance  of  the 
Sheriff-substitute  of  the  shire  of  E.^  dated  the 
day  of  ,  upon  the  Petition  given  in  and  presented 

for  and  in  name  of  C,  D.  [design  Am],  against  E,  F.  [design 
him'jy  of  which  Petition  and  Deliverance  the  above  and  the 
preceding  pages  is  a  full  and  exact  copy,  do  hereby 
lawfully  serve  you,  the  said  E.  F.y  with  the  said  copy  of  Petition 
and  Deliverance,  that  you  may  not  pretend  ignorance  of  the 
same,  and  lawfully  Summon,  Warn,  and  Charge  the  said  E.  F. 
to  appear  in  the  Court-house  of  the  said  Sheriff,  at  J?.,  upon 
the  day  of  ,  at  o'clock 

noon,  for  examination  relative  to  the  matter  set  forth  in  said 
Petition ;  with  certification  that  if  you  fail  to  appear,  warrant 
will  be  granted  to  apprehend  you  for  examination.  This  T  do 
upon  the,  etc,  etc. 

A.  J5.,  Sheriff-Officer. 

(19.)  Schedule  of  Arrestment  on  a  Sheriff  Summons. 

I,  A.  B.f  Sheriff-Officer,  by  virtue  of  a  Summons  raised 
before  the  Sheriff  of  shire,  containing  Warrant  to 

Arrest,  dated  at  jE7.,  the  day  of  Eighteen 

hundred  and  years,  raised  at  the  instance  of  C.  2>., 
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[design  hirn]y  Pursuer,  against  JE*  F.  [design  himjf  Defender,  in 
her  Majesty's  name  and  authority,  and  in  name  and  authority 
of  the  said  Sheriff,  hiwf ully  Fence  and  Arrest  in  the  hands  of 
you,  G.  H.  [design  Atm],  the  sum  of  [in  words]  pounds  sterling, 
more  or  less,  due  and  addebted  by  you  to  the  said  E.  F^  De- 
fender, together  also  with  all  Goods  and  Gbar,  Debts,  Sums 
of  Money,  or  any  other  Effects  whatever,  lying  in  your  hands, 
custody,  or  keeping,  pertaining  or  in  any  manner  of  way  belong- 
ing to  the  said  E.  F.^  Defender,  or  to  any  person  or  persons  for 
his  use  and  behoof,  all  to  remain  under  sure  Fence  and  Arrest- 
ment, at  the  instance  of  the  said  Pursuer,  aye  and  until  sufficient 
caution  and  surety  be  found  acted  in  the  Court-books  of  the  said 
Sheriff  that  the  same  shall  be  made  furthcoming  to  the  said 
Pursuer,  as  accords  of  law,  conform  to  said  Summons.  This  I 
do  upon  the  day  of  Eighteen  hundred  and 

years,  before  D.  Jf.,  residing  in  JF.,  witness* 

A.  B.y  Sheriff-Officer. 

(20.)  ExectiHon  of  Arrestment  on  Sheriff  Summons. 

Upon  the  day  of  Eighteen  hundred 

and  years,  by  virtue  of  a  Summons  raised  before  the 

Sheriff  of  E.  shire,  containing  Warrant  to  Arrest,  dated  at  E.j 
the  day  of  Eighteen  hundred  and 

years,  at  the  instance  of  C.  D.  [design  Atm],  Pursuer, 
against  E.  F,  [design  Atm],  Defender,  I,  A.  jB.,  Sheriff-Officer, 
passed,  and  in  her  Majesty's  name  and  authority,  and  in  name 
and  authority  of  the  said  Sheriff,  lawfully  Fenced  and  Arrested 
in  the  hands  of  (?.  H.  [design  Atm],  the  sum  of  [in  words']  ster- 
ling money,  less  or  more,  due  and  addebted  by  him,  the  said 
G.  jET.,  to  the  said  E.  F.^  Defender,  together  with  all  Groods^ 
Gear,  Debts,  Sums  of  Money,  or  any  other  Effects  whatever, 
lying  in  his,  the  said  Arrestee's  hands,  custody,  and  keeping 
pertaining  and  belonging  to  the  said  E.  F.^  Defender,  or  to  any 
person  or  persons,  for  his  use  and  behoof ;  all  to  remain  under 
sure  Fence  and  Arrestment,  at  the  instance  of  the  said  Pursuer, 
aye  and  until  sufficient  caution  and  stirety  be  found  acted  in 
the  Court-books  of  the  said  Sheriff  that  the  same  shall  be  made 
furthcoming  to  the  said  Pursuer,  as  accords  of  law,  conform  to 
said  Summons.  This  I  did  by  delivering  a  just  copy  of  Arrest- 
ment, to  the  effect  foresaid,  to  the  said  G.  H.  personally  [or  left, 


CHABGE  OK  BHEBIET*&  DECBEE4  S95 

08  the  case  may  he\^  which  copy  Arrestment  was  dulj  signed  by 
me,  did  bear  the  date  hereof,  and  contained  the  date  of  said 
Summons,  with  the  name  and  designation  of  D.  M.j  residing  in 
E.y  witness  to  the  premises,  and  hereto  with  me  subscribing. 
D,  M.y  Witness.  A.  B,y  Sheriff-Officer. 

(21.)  Charge  on  Sheriffs  Decree. 

I,  A,  B.y  Sheriff-Officer,  by  virtue  of  a  Sheriff  Court  Extract 
Decreet,  and  Warrant  of  the  Sheriff  of  the  county  of  E. 
thereon,  and  which  Decreet  is  dated  the  day  of 

Eighteen  hundred  and  years,  at  the  instance  of  C.  D. 

'design  Aim],  Pursuer,  against  E.  F.  {design  Aim],  Defender,  in 
ler  Majesty's  name  and  authority,  and  in  name  and  authority  of 
the  said  Sheriff,  lawfully  Charge  you,  the  said  E.  F.^  Defender, 
to  make  payment  of  the  sum  of  [in  words']  of  principal,  with  the 
legal  interest  thereof,  from  the  day  of  and  till 

paid,  Itemy  of  the  sum  of  of  expenses  of  process,  and  of  the 

farther  sum  of  as  the  dues  of  extracting  the  said  Decree, 

and  of  recording  the  same  conform  to  said  Extract  Decree  and 
Warrant ;  and  that  to  the  said  C.  i>..  Pursuer,  within  fifteen 
days  next  after  this  my  Charge,  under  the  pain  of  poinding  and 
imprisonment.     This  I  do  upon  the  day  of 

Eighteen  hundred  and  years,  before  and  in  presence  of 

2>.  M.J  residenter  in  J?.,  witness  to  the  premises. 

A.B. 

(22.)  Execution  of  a  Sheriff  Court  Decree. 

Upon  the  day  of  Eighteen  hundred  and 

years,  I,  A.  B.y  Sheriff-Officer,  by  virtue  of  a  Sheriff 
Court  Extract  Decreet,  and  Warrant  of  the  Sheriff  of  the 
county  of  E.  thereon,  and  which  Decreet  is  dated  the 
day  of  Eighteen  hundred  and  years,  at  the 

instance  of  (7.  i>.,  [design  Aim],  Pursuer,  against  E.  F.  [design 
Aim],  Defender,  passed,  and  in  her  Majesty^s  name  and  authority, 
and  in  name  and  authority  of  the  said  Sheriff,  lawfully  Charged 
the  said  E.  i^..  Defender,  to  make  payment  of  the  sum  of  [in 
words']  sterling  of  principal,  with  the  legal  interest  thereof,  from 
the  day  of  and  till  paid,  Itemj  of  the  sum  of 

of  expenses  of  process,  and  of  the  farther  sum  of 
as  the  dues  of  extracting  the  said  Decreet,  and  of  recording  the 
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same  conform  to  said  Extract  Decree  and  Warrant;  and  that 
to  the  said  C.  D^  Pmsner,  within  fifteen  days  next  after  the 
date  of  mjr  said  Charge,  under  the  pain  of  poinding  and 
imprisonment  This  I  did  by  delivering  a  just  copy  of  Charge 
to  the  effect  foresaid  to  the  said  E.  F.  personally  [or  by  leaving 
a  just  copy  of  Charge  to  the  effect  foresaid  for  the  said  E.  F^ 
within  his  dwelling-place  at  S.j  with  a  servant  therein,  to  be 
given  to  him,  because  I  could  not  find  himself  personally],  be- 
fore and  in  presence  of  2>.  3/.,  residenter  in  E^  witness  to  the 
premises,  and  hereto  with  me  subscribing. 

D.  M^  Witness.  A.  B^  Sheriff-Officer. 

(23.)  Charge  upon  Extract  Registered  Protest. 

I,  A.  B.J  Sheriff-Officer,  by  virtue  of  an  Extract  Registered 
Protest,  and  Warrant  of  the  Sheriff  of  the  county  of  E.  thereon, 
dated  the  day  of  Eighteen  bundled  and 

years,  at  the  instance  of  (7.  D.  [design  Atm]  against  E.  F,  \design 
him\j  in  her  Majesty's  name  and  authority,  and  in  name  and 
authority  of  the  said  Sheriff,  lawfully  Charge  you,  the  said 
E.  jP.,  to  make  payment  of  the  sum  of  [m  words\  sterling,  and 
the  legal  interest  thereof  since  due  and  till  paid,  contained  in 
and  due  by  a  Bill  drawn  by  the  said  C.  D.  upon  and  accepted  by 
you,  dated  the  day  of  and  payable         months 

after  date;  and  that  to  the  said  C.  D.  within  six  days  next 
after  the  date  of  this  my  Charge,  under  the  pain  of  poinding 
and  imprisonment.    This  I  do  upon  the  day  of 

Eighteen  hundred  and  years,  before  and  in  presence 

of  residenter  in  E^  witness  to  the  premises. 

A.  B.y  Sheriff-Officer. 

(24.)  Intimation  of  Removing. 

I,  A.  B.J  Sheriff-Officer,  by  desire  of  C.  jD.  [design  /ttm], 
heritable  Proprietor  of  certain  subjects,  situated  [state  where'],  in 
her  Majesty's  name  and  authority  do  hereby  lawfully  Premonish, 
Warn,  and  Charge  you,  F.  G.  [design  hirn\y  Tenant  in  the  said 
subjects,  and  others  as  after  mentioned,  to  Flit  and  Remove 
yourself,  your  Wife,  Bairns,  Family,  Servants,  Sub-tenants, 
Cottars,  and  whole  Dependants,  Goods,  Gear,  and  Effects,  f  urth 
and  from  the  [state  whether  shop  or  house,  etc.]  and  Pertinents, 
presently  possessed  by  you,  situated  [state  place\,  and  to  leave 
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the  same  void  and  redd,  and  that  at  and  against  the  Term  of 
Whitsunday  next  to  come,  Eighteen  hundred  and  years, 

in  order  that  the  said  C.  2>.,  or  others  in  his  name,  may  enter 
thereto,  and  peaceably  possess,  occupy,  and  enjoy  the  same,  in  all 
time  coming,  under  the  pain  of  Ejection.    This  I  do  upon  the 
day  of  Eighteen  hundred  and  years, 

before  D.  if.,  residenter  in  jE^.,  witness  to  the  premises. 

A.  B.f  Sheriff-Officer. 

(25.)  Execution  of  Intimation  ofJRemoving 

Upon  the  day  of  Eighteen  hundred  and 

years,  I,  A»  B,y  Sheriff-Officer,  passed  by  desire  of  C 
D,  [design  Atm],  heritable  Proprietor  of  certain  subjects,  situated 
[state  where']j  in  her  Majesty's  name  and  authority  lawfully 
Premonished,  Warned,  and  Charged  F.  G.  [design  Aim],  Tenant 
in  the  said  subjects,  to  Flit  and  Remove  himself,  his  Wife, 
Bairns,  Goods,  Gear,  and  Effects,  Sub-tenants,  Cottars,  and 
whole  Dependants,  furth  and  from  the  [state  whether  shop  or 
houssy  ete.^  and  Pertinents,  presently  possessed  by  him,  situated 
[state  place\y  and  to  leave  the  same  void  and  redd,  and  that  at  and 
agamst  the  Term  of  Whitsunday  next  to  come.  Eighteen  hundred 
and  in  order  that  the  said  (7.  i>.,  or  others  in  his  name, 

may  enter  thereto,  and  peaceably  possess,  occupy,  and  enjoy  the 
same,  in  all  time  coming,  under  the  pain  of  Ejection.  A  just 
copy  of  Warning  to  the  effect  aforesaid,  signed  by  me,  bearing 
this  date,  I  [insert  whether  personally  or  oiherwise\y  before  and 
in  presence  of  D,  M^  residenter  in  £1,  witness  to  the  premises, 
and  hereto  subscribing  with  me. 

D.  if.,  Witness.  A.  J5.,  Sheriff-Officer. 

(26.)  JRemovals  under  Leases^  in  terms  of  the  Act 
16  and  17  Vict^  e.  80,  §  31. 

Schedule  (I.) 

Notice  to  Remove. 

[Place  and  DateJ] 

You  are  required  to  remove  from  the  Farm  of  [insert  Name 

hy  which  usually  ibnotm],  at  the  Term  of  next,  as  to 

the  Houses  and  Grass,  and  at  the  Separation  of  the  Crop  from 

the  Ground  as  to  the  Arable  Land  [or  as  the  case  may  fre],  in 
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Terms  of  the  Lease  thereof  [or  in  Terms  of  yom*  Letter  of 
Removal],  dated 

lAddress]  G.  H.  E.  F.,  Sheriff  Officer. 

[design  him]. 

Schedule  (J.) 
Certificate  of  Notice  to  Remove. 

[Place  cofid  IkUe."] 
I,  E.  F.y  Sheriff  Officer  of  the  County  of  certify, 

that  on  the  day  of  Notice  to  remove,  in  Terms 

of  this  Lease  [or  Letter  of  Bemoval]  at  next  [accord- 

ing  to  the  Terms  of  the  Notice'jj  was,  in  Presence  of  L.  M. 
[design  Attn],  subscribing  Witness,  given  by  me  to  G.  H.  the 
Tenant,  by  delivering  such  Notice  to  him  personally  [or  by 
leaving  such  Notice  at  his  ordinary  Dwelling  House  at  , 

or  by  transmitting  such  Notice  to  him  through  the  Post  Office 
to  his  known  Address,  as  follows:  [insert  Address  to  which 
Notice  sent"], 

L.  M.,  Witness.  E.  F.j  Sheriff  Officer. 

Note. — ^Notice  of  removal  under  a  letter,  in  terms  of  §  31 
of  the  Act,  can  only  be  executed  by  a  Sheriff-officer. 

(27.)  Proceedings  in  Summary  Removingsy  in  terms  of  the  Act 

land  2  Vict.,  c.  119. 

Schedule  (A.) 

No.  L 

Form  of  Summary  Complaint. 

Unto  the  Honourable  the  Sheriff  of  the  County  of 
Complains  A.  B.  [name  and  design  the  Complainer]^  against 
C.  D.  [name  and  design  the  Defender]^  that  the  Complainer  [or 
his  Author,  as  the  case  may  be"]  let  to  the  said  Defender  [or  his 
Author,  as  the  case  may  &«]  a  Dwelling  House,  Garden,  and 
Pertinents  [or  other  Subjects^  as  the  case  may  &e],  situate  in 
for  the  Period  from  to  ;  that  the  said  Defender  is 

bound  to  remove  from  the  said  Subjects  at  the  Date  last  men- 
tioned, and  it  is  necessary  to  obtain  Decree  of  Bemoving  against 
him  [or^  as  the  case  may  be^  refuses  or  delays  to  remove  there- 
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from^  although  the  Period  of  his  Lease  has  expired]  :  Therefore 
Decreet  ought  to  be  granted  for  removing  and  ejecting  the  said 
Defender,  his  Family,  Sub-tenants,  Cottars,  and  Dependants, 
with  their  Goods  and  Gear,  furth  and  from  the  said  Subjects 
[here  insert  the  Date  at  which  the  Bemoval  or  Ejection  is  sought  for^ 
as  the  case  may  be\y  that  the  Complainer,  or  others  in  his  Kight, 
may  then  enter  to  and  possess  the  same  [if  Expenses  are  sought^ 
addj  and  the  said  Defender  ought  to  be  found  liable  in  Expense 
of  Process  and  Dues  of  Extract]. 

[Signature  of  the  Party  or  Agent.'] 

No.  2. 
Form  of  Warrant  thereon. 

The  Sheriff  grants  Warrant  to  cite  the  said  Defender  to 
compear  personally  before  him  at  the  Court  House  [or  elsewhere^ 
as  the  ease  may  &«],  upon  the  [insert  the  Day  of  the  Month  and 
Hour  if  need  be]j  to  answer  to  the  foregoing  Complaint,  under 
Certification  of  being  held  as  confessed ;  ordains  such  Citation 
to  be  made  at  least  [state  the  Period  which  the  Sheriff  may  fa  to 
intervene  betwixt  the  Citation  and  Diet  of  Compearance] ;  and 
grants  Warrant  to  cite  Witnesses  for  both  Parties  to  appear, 
Time  and  Place  foresaid,  to  give  Evidence  in  the  said  Matter, 
under  the  Pains  of  Law.  Given  under  the  Hand  of  the  Clerk 
of  Court  at  the  Day  of 

Sheriff-Clerk. 

No.  3. 
Form  of  Citation  for  Defender, 

C  2?.,  Defender  above  designed,  you  are  hereby  summoned 
to  appear  and  answer  before  the  Sheriff  in  the  Matter  com- 
plained of,  and  that  at  [here  specify  Time  and  Place\,  under  Cer- 
tification of  being  held  as  confessed. 

This  Notice  is  served  upon  the  Day  of 

by  me.  Sheriff  Officer. 

No.  4. 

Form  of  Execution  of  Citation. 

Upon  the  Day  <rf  I  duly  summoned 

C.  D.y  Defender,  to  appear  and  answer  before  the  Sheriff  in  the 
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Matter,  and  at  the  Time  and  Place,  and  under  the  Certification 
above  s^t  forth.  This  I  did  by  delivering  a  Copy  of  the  above 
Complaint,  with  a  Citation  thereto  annexed,  to  the  said  De- 
fender personally  [or  othermaej  as  the  case  may  be]. 

Sheriff  Officer: 

No.  5. 
Form  of  Decreet  and  Warrant  of  Ejection. 

At  the  Day  of  the  which  Day  the  Sheriff 

[in  Absence  of  the  Defender,  or  having  heard  Parties,  as  the 
case  may  be],  decerns  and  grants  Warrant  for  removing  and 
ejecting  the  said  (7.  2>.,  Defender,  and  others  mentioned  in  the 
Complaint,  from  the  Subjects  therein  specified,  such  Ejection  not 
being  sooner  than  \here  insert  the  Time  appointed  for  Hemovalj 
and  whether  after  a  Charge  on  such  Inducise  as  may  be  deemed 
proper^  or  instantly\  finds  the  said  Defender  liable  in  Expenses 
\or  otherwise^  as  the  ease  may  be]^  and  decerns. 

[Sheriff's  Signature!] 

Note. — ^The  whole  of  the  above  to  be  in  the  same  Paper. 

(28.)  Certificate  of  Letters  having  been  put  into  the  Post  OfficSj 
in  terms  of  the  Cessio  Act^  6  and  7  WUL  JF^,  e.  56,  §  4. 

I,  A.  j5.,  Sheriff  Officer,  hereby  certify  that  upon  the 

Day  of  Eighteen  hundred  and  Years, 

I,  in  presence  of  D.  M.j  Kesidenter  in  JS.^  put  Letters  into  the 

General  Post  Office,  E.^  addressed  severally  to  [here  insert  the 

Names  and  Addresses  on  the  Letters\j  all  Creditors  of  C.  D. 

[design  %tm],  as  specified  in  his  Petition  to  the  Sheriff  of  the 

Shire  of  E.y  praying  for  the  Benefit  of  the  Process  of  Cessio 

Bonorumy  and  that  I  paid  the  Postage  of  the  said  Lietteis, 

which  Letters  intimated  that  the  said  Sheriff  had  appointed 

the  Day  of  [current,  or  next]  for  the  public 

Examination  of  the  said  C.  D.  within  [state  place\. 

D.  M.f  Witness.  A.  B. 

N.B. — ^This  certificate  must  either  be  by  the  agent  of  the 
pursuer  of  the  eessioy  or  by  a  messenger-at-arms,  or  Sheriff- 
officer,  with  one  witness. 
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(29.)  Citation  to  a  party  enrolled  as  a  Voter^  or  claiming  to  be 
enrolled,  to  appear  before  a  Registration  Court  to  depone 
respecting  objections  made  against  his  continuing  on  the  Bollj 
or  being  ptU  on  the  RoU. 

I,  A.  B.y  Sheriff-OflScer,  by  virtue  of  a  Warrant  for  citing 
parties,  have«,  and  witnesses,  dated  the  day  of 

current  [or  last],  granted  by  the  Sheriff  of  E.  shire,  upon  a 
Petition  for  and  in  name  of  C.  D.  [design  him"],  a  registered 
voter  in  said  shire,  do  hereby  Summon,  Warn,  and  Charge  you, 
E.  F.  [design  Attn],  to  compear  before  the  said  Sheriff  in  a 
Court  of  Registration  to  be  held  within  [state  placcj  day,  and 
hour],  as  a  party  to  answer  at  the  instance  of  the  said  C  D^ 
and  to  depone  upon  a  reference  to  your  oath,  if  called  upon, 
respecting  the  objections  lodged  against  you  as  a  voter  [or  as  a 
claimant  to  be  a  voter]  for  said  shir^,  and  also  to  produce  the 
progress  of  title  deeds  in  your  favour  for  the  property  upon 
which  you  claim ;  and  I  make  certification  to  you  as  effeirs. 
This  I  do  upon  the  day  of  Eighteen  hundred 

and  years. 

A.B. 

For  forms  of  proceedings  in  sequestrations,  under  the  Bank- 
rupt Act,  see  page  111  and  following;  and  for  forms  of  pro- 
ceedings in  poindings  see  chapter  XY.,  supra.    * 

(30.)  Intimation  of  Sale  of  Sequestrated  Effects. 

I,  A.  B.y  Sheriff-Officer,  by  virtue  of  a  Warrant  of  Sale 
by  the  Sheriff  of  E.  shire,  dated  at  E.  the  day  of 

[current  or  last],  proceeding  on  the  Process  of  Seques- 
tration at  the  instance  of  (7.  2>.  [design  him]  against  E.  F. 
[design  Atm],  in  her  Majesty's  name  and  authority,  and  in  name 
and  authority  of  the  said  Sheriff,  hereby  lawfully  intimate  to 
you,  the  said  E.  F.,  that  as  many  of  the  effects  sequestrated  as 
will  pay  the  rent  past  due  at  last,  being  pounds 

sterling,  interest  and  expenses,  will  be  sold  by  public  roup  on 
the  premises  where  inventoried,  upon  the         day  of 

•[current  or  next],  sale  to  commence  at  o'clock 

noon^-with  certificatiop  as  effjsirs.    This  I  do  upon  the 

2  c 
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day  of  Eighteen  hundred  and  years,  before 

and  in  presence  of  D,  M.j  residenter  in  E^  witness  to  the  pre- 
mises. 

A.  B^  Sheriff-Officer. 

(31.)  Execution  of  ike  foregoing. 

Upon  the  daj  of  Eighteen  hundred  and 

jeai8|  by  virtue  of  a  Warrant  of  Sale  by  the  Sheriff 
of  E.  shire,  dated  the  day  of  [cnrxent  or  last], 

proceeding  on  the  Process  of  Sequestration  at  the  instance  of 
C,  2>.  [dedgn  Atm]  against  E.  F.  [design  Atm],  I,  A,  J5.,  Sheriff- 
Officer,  passed,  and  in  her  Majesty's  name  and  authority,  and 
in  name  and  authority  of  the  said  Sheriff,  lawfully  intimated  to 
the  said  E.  F.y  that  as  many  of  the  effects  sequestrated  as  will 
pay  the  rent  past  due  at  last,  being  pounds 

sterling,  interest  and  expenses,  will  be  sold  by  public  roup^  on 
the  premises  where  inventoried,  upon  the  day  of 

[current  or  next],  sale  to  commence  at  o'clock 

noon,  with  certification  as  eff eirs.  A  full  Copy  of  said  Warrant 
or  Sale,  having  a  just  Copy  of  Intimation  to  the  effect  foresaid 
subjoined  thereto,  I  delivered  to  the  said  E.  F.  personally  [or 
left,  <u  the  case  may  be']y  which  Copies  were  signed  by  me  on 
each  page,  and  the  said  Copy  of  Intimation  did  bear  the  date 
hereof,  and  contained  the  date  of  said  Warrant,  with  tiie  name 
and  designation  of  2>»  Jf.,  residenter  in  E.,  witness  to  the  pre- 
mises, and  hereto  with  me  subscribing. 

B.  M.y  Witness.  A.  A,  Sheriff-Officer. 

(32.)  IfUimaUon  of  Sale  of  Poinded  Effects  to  be  written  in 

Copy  Warrant. 

C.  D.J  before  designed,  ydti  tcre  heireby  scsrved  with  the  fore- 
going Copy  Warrant  of  Sale,  And  I  lawf uUy  intimate  to  you 
that  the  poinded  effects  therein  referred  to  will  be  sold  by 
public  roup,  time  and  place  therein  mentioned,  with  certification 
as  effeirs.    This  I  do  upon  the  day  of  Eighteen 

hundred  years.  A.  JB.,  Sheriff-Officer. 

(33.)  Schedule  of  Poinding  for  Aseesaed  Taxes. 

I,  A.  B.f  Sheriff-Officer,  by  virtue  of  a  Warrant  granted  by 
the  Sheriff-substitute  of  the  county  of  E.f  dated  at  E.  the 
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day  of  Eighteen  hundred  and  years,  upon  the  Certifi- 
cate and  Application  of  C.  D.y  Esquire,  Collector  of  Assessed/ 
Taxes  for  the  county  of  E,y  for  recovery  of  arrears  of  Assessed 
Taxes  for  the  year  ending  twenty-fifth  May  Eighteen  hundred 
and  and  payable  the  fii^t  day  of  January  Eighteen  hun- 

dred and  resting  owing  and  not  duly  paid.    Therefore 

I,  by  virtue  foresaid,  in  her  Majedt/s  name  and  authority,  do 
POIND  and  DISTRAIN  from  you,  E.  F.  [design  Atm],  the  ^>ods, 
gear,  and  effects  after  mentioned,  for  payment  of  the  sum  of 
[m  wordily  being  the  amount  of  the  said  arrears  resting  owing 
and  due  by  you,  and  payable  aforesaid  as  undemoted — ^viz. 
\here  insert  the  articlee  poinded  and  distrained].  This  I  do  upon 
the  day  of  Eighteen  hundred  and  years. 

A.  B.,  Sheriff-Officer. 

« 

Amount  of  Assessed  Taxes,  .         L. 

Charges  thereon,  10  per  cent^  • 


L. 

If  the  above  sums  are  not  paid  trithit^  foitr  daye  from  this 
date  at  the  Office  of  the  above-mentioned  articles  vnll  be 

valued  and  aoldy  in  terms  of  the  Acts  of  Parliament  thereanent 

(34.)  Schedule  of  Poinding  for  Property  and  Jhcome  Tax* 

I,  A.  B.J  Sheriff-Officer,  by  virtue  of  a  Warrant  granted  by 
the  Sheriff-substitute  of  the  county  of  E,^  dated  at  E.  the 
day  of         Eighteen  hundred  and  years,  upon  the  Cerdfi- 

cate  and  Application  of  (7.  '2>.,  Esquire,  Collector  of  the  Duties 
on  Profits  arising  from  Property,  Professions,  Trades,  and 
Offices  for  the  county  of  E,y  for  recovery  of  the  arrears  of  Pro- 
perty and  Income  Tax  assessed  for  the  year  ending  fifth  April 
Eighteen  hundred  and  resting  owing  and  not  duly 

paid.  Therefore  I,  by  virtue  foresaid,  in  her  Majesty's  name 
and  authority,  do  poind  and  distbain  from  you,  E,  F.  \design 
him\j  the  goods,  gear,  and  effects  after  mentioned,  for  pistyment 
of  the  sum  of  \in  words\  being  the  amount  of  the  said  arrears 
resting  owing  and  due  by  you  fot  the  y^ar  ending  fifth  April 
Eighteen  hundred  and  as  nndextioted-^viz.  [hsre  insert 
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the  articles  pcinded  and  distrained].    This  I  do  upon  the 
day  of  Eighteen  hnndred  and         years. 


Amount  due  nnder  Schedule  A., 
^  19         Schedule  B.^ 

jj  y^         Schedule  C, 

yy  „         Schedule  D.^ 

jy  ,y         Schedule  E., 

Chaiges  thereon,  10  per  cent, 


A.  B.y  Sheriff^fficer. 
L. 


L. 


If  the  above  sums  are  not  paid  within  four  days  from  this 
date  at  the  Office  of  the  above-mentioned  articles  trill  be 

valued  and  soldy  in  terms  of  the  Acts  of  Parliament  thereanent. 

If  the  taxes  are  not  paid  within  four  days  from  the  date  of 
poinding,  the  officer  goes  with  two  valuators,  and  puts  a  value 
on  the  articles  poinded,  and  leaves  a  schedule  in  the  following 
form.  This  form  will  answer  for  poors*  rates  and  other  taxes: — 

Valuation  of  goods,  gear,  and  effects  belonging  to  E.  F. 
[design  Atm],  which  were  poinded  and  dbtrained  upon  the 
day  of  Eighteen  hundred  and  years,  for  payment  of 

pounds         shillings  and         pence  of  arrears  of 
\here  state  the  nature  of  the  atrearsy  conform  to  Hie  schedule  left 
at  poindingy  and  the  value  put  upon  the  ar1icles\. 

The  above  valuation  made  upon  the  day  of 

Eighteen  hundred  and  years;  with  certification,  if  you 

intromit  with  or  carry  off  the  said  Poinded  Effects,  you  will 
be  liable  to  summary  punishment  by  fine  or  imprisonment. 
Amount  of  Taxes,    •         L.  A.  J5.,  Sheriff-Officer. 

10  per  cent.,   •         •  (7. 2>.,  Valuator. 

£^pense  of  Valuation,  G.  ff.y  Valuator. 


Unless  ihe  above -sum  is  paid  at  the  Office  of 
within  four  days  from  this  date,  the  above-mentioned  goods, 
gear,  and  effects  will  be  sold  by  public  roup. 
Please  produce  this  Schedule  at  settling. 
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(35.)  Schedule  of  Poinding  for  Poor  Rates. 

I,  A.  B^  Sheriff-Officer,  by  virtue  of  a  Warrant  of  the  Sheriff 
of  the  comity  of  E.y  dated  the  day  of  Eighteen 

hundred  and  yearSy  granted  on  the  Certificate  and  Appli- 

cation of  C.  D.J  Collector  of  the  ABsessment  for  the  Belief  of 
the  Poor  for  the  parish  of  £.,  against  you,  E.  F.  \de9ign  Ajm], 
and  others,  for  non-payment  of  the  sum  of  poimds 

shillings  and  pence  of  said  Assessment  due  by  you  for  the 

year  from  Whitsunday  Eighteen  hundred  and  to  Whit- 

sunday Eighteen  hundred  and  in  terms  of  the  statutes  52 

Geo.  in.,  c.  95,  sections  13  and  14,  and  8  and  9  Vict.,  c.  83, 
section  88.  Therefore  I,  by  virtue  foresaid,  in  her  Majesty's 
name  and  authority,  and  in  name  and  authority  of  the  said 
Sheriff,  do  Poind  and  Distrain  from  you,  the  said  Ei  F^  the 
goods  and  effects  after  mentioned — ^viz.  [here  take  in  the  articlee 
poinded  and  distrained].    This  I  do  upon  the  day  of 

JBighteen  hundred  and         years. 

A.  jB.,  Sheriff-Officer. 

Amount  of  Assessment,  .         •         L. 

10  per  cent.,  •         •         •         • 

If  the  (Uwve  sums  are  not  paid  within  four  days  /rom  this 
date  at  the  Office  of  the  articles  poinded  and  distrained  will 

be  valued  and  sold^  in  terms  of  the  Acts  of  Parliament  thereanenL 

(36.)  Schedule  of  Poinding  for  Prison  and  Rogue  Money. 

I,  A.  B.y  one  of  the  officers  of  the  Sheriff  Court  of  E. 
shire,  by  virtue  of  a  Warrant  granted  by  two  of  h«p  Majesty's 
Justices  of  the  Peace  and  Commissioners  of  Supply  for  the 
county  of  jE7.,  dated  the         day  of  Eighteen  hundred  and 

years,  upon  the  Certificate  and  Application  of  C  i?., 
Collector  for  the  county  of  JE^.,  of  the  assessment  under  the 
Prison  and  Soad  Money  Acts  of  Parliament,  2  and  3  Vict.,  c. 
42  and  65,  and  7  and  8  Vict.,  c.  34,  and  23  and  24  Vict.,  c.  105, 
agunst  yon,£.  F.  [design  Atm],  for  non-payment  of  the  assessment 
due  by  you  under  the  said  Acts.  Therefore  I,  by  virtue  foresaid, 
in  her  Majesty's  name  and  authority,  and  in  name  and  authority 
of  the  said  Commissioners,  do  hereby  lawfully  Poind  and 
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train  from  joa  the  goods,  g^^^  <uid  effects  after  mentioned,  for 
payment  of  the  snm  of  sterhng,  being  the  assessment  for 

the  year  ending  the  day  of  Eighteen  hundred  and 

and  charges  now  payable  by  yon  under  and  in  virtue  of 
the  said  Acts-— -viz.  [here  take  in  the  artioUe  poinded  and  die- 
trained].    This  I  do  upon  the  day  of  Eighteen 


hundred  and         years^ 


A.  B.y  Sheriff-Officer. 


Assessment,         •         •         •         L. 
Charges,  10  per  oenL,  . 

If  the  above  eum  ie  not  paid  to  at  his  ojffice  at 

within  four  days  from  the  date  of  Uiis  eeliedule^  the  poinded  effects 
wiU  bs  valued  and  soldj  in  terms  of  the  Acts  of  Parliament  there^ 
anent. 

(37.)  Will  of  Criminal  Libel  in  Sheriff  Court  nUrodueed  by  the 

Act  16  and  17  Ftce.,  c.  80. 

Schedule  (L.) 

Herefore  it  is  my  Will,  and  I  command  you,  that  on  Sight 
hereof  ye  pass,  and  in  Her  Majesty's  Name  and  Authority  and 
mine  lawfully  summon,  warn,  and  charge  the  said  [accused 
Partjf]  to  compear  personally  before  me,  or  any  of  my  Substitutes, 
in  a  Court  to  be  holdenbyus,  orany  of  us,  at  upon  the 

Day  of  in  the  Hour  of  Cause,  at         o' Clock,  Forenoon, 

for  the  First  Diet,  there  to  plead  Guilty  or  Not  Gtdlty,  and  to 
underlye  the  Law  for  the  Crimes  aboTe  mentioned ;  and  also, 
if  required,  upon  the  Day  of  for  the  Second  Diet,  at 

o'Clo<^  Forenoon,  again  to  plead  Guilty  or  Not  Guilty, 
and  to  underlye  the  Law  as  aforesaid ;  as  also,  if  required  for 
the  said  Second  Diet  alternately,  that  ye  summon  an  Assize 
hereto,  being  not  fewer  than  the  Number  of  Forty-five  Persons, 
together  with  such  Witnesses  as  best  know  the  Verity  of  the 
Premises,  whose  Names  are  hereto  subjoined  in  a  List  sub- 
scribed by  the  Complainer  personally,  or  at  their  Dwelling 
Places,  all  to  compear  before  me  or  any  of  my  Substitutes, 
Time  and  Place  of  said  Second  Diet  of  Compearance. 

[And  so  any  to  the  End  of  the  Will  now  in  common  Use^ 
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(38.)  Notice  aUached  to  a  Criminal  Libel  to  be  served 

on  the  Accusedm 

C.  Z>.,  Take  Notice^  That  jou  will  have  to  compear  before 
the  Sheriff  of  the  county  of  E.^  or  any  of  his  substitutes)  within 
the  ordinary  Sheriff  Court-house  at  E.^  to  answer  to  the  GrimiiTal 
Libel  against  you  to  which  this  Notice  is  attached,  on  the 

day  of  Eighteen  hundred  and  years,  at 

of  the  dock  forenoon,  for  the  first  diet ;  and  also,  if  required, 
upon  the  day  of  Eighteen  hundred  and 

years  for  the  second  diet,  at  of  the  clock  forenoon. 

This  Notice  served  on  the  day  of  Eighteen 

hundred  and  years,  by  me. 

A.  JB.,  Sheriff-Officer. 

D.  M.^  Witness. 

(89.)  Execution  of  a  Criminal  LibeL 

A  Copy  of  a  Criminal  Libel,  containing  a  charge  of  Theft 
[or  whatever  ike  crime  may  be']y  consisting  of  P&g^?  <uid 

haying  annexed  to  it  [an  inventor]/  if  any^  and]  a  list  of  witnesses 
and  of  assize,  was,  on  the  day  of  Eighteen 

hundred  anfL  years,  served  by  me  upon  C.  D.  [design  Atm], 

by  delivering  the  same  to  him  personally,  on  which  copy  was 
marked  a  notice  of  compearance  on  the  day  of 

Eighteen  hundred  and  years,  before  the  Sheriff  of  En 

shire,  or  any  of  his  substitutes,  within  the  ordinary  Court>-house 
at  J?.,  at  of  the  clock  forenoon. 

A.  B.J  Sheriff-Officer. 

D.  Jf.,  Witness. 

When  the  criminal  libel  is  not  served  personally,  see  the 
form  before  the  Court  of  Justiciary,  mpra. 

(40.)  Citation  to  a  Witness  on  Sheriff  Criminal  Trial. 

C.  B.  [design  Aim],  Take  Notice,  You  are  hereby  sum- 
moned to  appear  before  the  Sheriff  of  the  shire  of  JEJ.,  or  either 
of  his  substitutes,  in  a  Court  to  be  holden  by  them  or  any  of 
them  within  the  ordinary  Sheriff  Court-house  in  jE^.,  upon  the 
day  of  Eighteen  hundred  and  years, 

at  of  the  dock         noon  precisely,  there  to  bear  leal  and 


/ 
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soothfast  witnessing  in  so  far  as  yon  know,  or  shall  he  asked  at 
you,  respecting  the  accused's  guiltiness  of  the  crime  chafed  in 
the  Criminal  Libel  raised  before  the  Sheriff  of  the  said  shire  at 
the  instance  of  M.  L.y  Procurator-fiscal  of  Court  for  the  public 
interest,  against  E.  F.  [design  him  (u  in  the  Libel]^  and  that 
under  the  pain  of  one  hundred  kerks  scots  if  you  fail  to 
appear.    This  I  do  upon  the  day  of  Eighteen 

hundred  and  years. 

A.  B^  Sheriff-Officer. 

(41.)  Execution  against  Witnesses  an  Sheriff  Crimincd  Trial 

Upon  the  and  days  of  Eighteen  hundred 

and  years,  I,  A.  A,  Sheriff-Officer,  by  virtue  of  a  Criminal 
Libel  dated  the  day  of  and  year  aforesaid, 

raised  before  the  Sheriff  of  the  shire  of  E.  at  the  instance  of 
M.  L.J  Procurator-fiscal  of  Court  for  the  public  interest,  against 
C.  D.  [design  him  as  in  the  Libel\y  passed  and  lawfully  summoned 
each  of  E.  F.,  (?.  H.y  I.  K.j  and  L.  M.  [design  them]  to  appear 
before  the  said  Sheriff,  or  either  of  his  substitutes,  in  a  Conrt 
to  be  holden  by  them,  or  any  of  them,  within  the  ordinary  Sheriff 
Court-house  in  E.y  upon  the  day  of  Eighteen 

hundred  and         years,  at         of  the  clock  noon  predselj, 

there  to  bear  leal  and  soothfast  witnessing  in  so  far  as  thej 
know,  or  shall  be  asked  at  them,  respecting  the  said  accused's 
guiltiness  of  the  crime  charged  against  him  in  the  said  Criminal 
Libel,  and  that  under  the  pain  of  One  hundred  merks  Scots 
each  if  they  fail  to  appear.  This  I  did  by  delirering  a  just  copy 
of  Citation  to  the  effect  foresaid  to  each  of'  the  said  K  F.  and 
G.  H,  personally,  and  that  upon  the  first  date  hereof,  and  by 
leaving  the  like  copy  of  Citation  for  each  of  the  said  /.  K.  within 
his  dwelling-place  in  P.,  and  the  said  L.  M,  within  his'dwelling- 
place  in  &,  with  their  respective  servants,  to  be  given  to  them 
severally,  because  I  could  not  find  themselves  personally,  and 
that  upon  the  second  and  last  date  hereof ;  which  copies  of  Cita- 
tion were  signed  by  me,  and  did  bear  the  respective  dates  hereof* 

A.  J5.,  Sheriff-Officer. 

(42.)  Citation  for  a  Juror  on  Sheriff  Criminal  Trial. 

I,  A.  B.,  Sheriff-Officer,  lawfully  Summon,  Warn,  and 
.Charge  you,  C.  D.  [design  Aim],  to  compear  before  the  Sheijff 
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of  the  cotuity'of  Edinbtirgh,  or  either  of  his  substitutes,  in  a 
Court  to  be  holden  by  them,  or  any  of  them,  within  the  ordinaiy 
Sheriff  Court-house  in  Edinburgh,  upon  the  day  of 

Eighteen  hundred  and  years,  in  the  hour  of  cause 
(a  quarter  before  eleven  o'clock  forenopu  precisely),  there  to 
pass,  upon  the  assize  of  E»  F,  [design  him  as  in  the  Libel\y  and 
the  other  persons  who  are  to  be  tried  that  day,  and  that  under 
the  penalty  of  One  Hundred  Merks  Scots*  This  I  give  you 
upon  the         day  of         years. 

A.  JB.,  Sheriff-Officer. 

(43.)  Execution  against  Juvotsk 

Upon  the  and  days  of  Eighteen  hundred 

and  years,  1  A,  B.^  Sheriff-Officer,  passed,  and  lawfully 

summoned  the  persons  after  mentioned  to  compear  before  the 
Sheriff  of  the  county  of  £.,  or  either  of  his  substitutes,  in  a 
Court  to  be  holden  by  them,  or  any  of  them,  withm  the  ordinary 
Sheriff  Court-house  in  E^  upon  the  day  of 

Eighteen  hundred  and  years,  at  o'clock  noon 

precisely,  there  to  pass  upon  the  assize  of  C.  D.  [design  him  as 
in  the  Libet\j  and  the  other  persons  who  are  to  be  tried  that  day, 
and  that  under  the  penalty  of  One  Hundred  Merks  Scots  each, 
viz. : — 


Personally. 
Town  of  F.-^Special  Jurors. 

E,  F.,  Merchant,  S,  Street. 
G.  H,,  Baker,  L,  Street 

Common  Jurors, 
J.  5.,  Brewer,  D.  Street. 
O.  P.,  Shoemaker,  Y.  Street. 

etc*  etc. 

A.  B,y  Sheriff-Officer. 


DWELLma-PLAOES. 

Gountj  of  E. — Special  Jurors. 

F.  6.,  Farmer,  N. 
A,  D,  Farmer,  F. 

Common  Jurors.— Town  of  A. 
P.  M.^  Grocer,  D.  Street. 
C.  /J.,  Mason,  G.  Street. 

etc.  etc. 

A.  JB.,  Sheriff-Officer. 


(44.)  CitoHan  far  a  Witness  in  Criminal  Summary  Complaint 

before  a  Sheriff 

C.  D.  [design  Aim],  Take  notice,  you  are  hereby  summoned 
to  appear  before  the  Sheriff  of  the  shire  of  J?.,  or  any  of  his 
substitutes,  within  the  Sheriff's  Court-room,  E*j  upon  the 
day  of  Eighteen  hundred  and  years,  at 
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of  the  clock  noon^  to  answer  as  a  witness  for  the  Complainer 
in  the  Criminal  Libel  at  the  instance  of  the  IVocnrator-fiscal  of 
Conrt  for  the  public  interest,  against  E.  F.  [desiffn  Atm],  with 
certification.    This  I  do  upon  the  day  of  Eighteen 

hundred  and         years,, 

A>*  B*j  Sheriff-Officer* 


II. — SHEBIFF  SMAXJi  DEBT  dlTATIOKS  ANI>  £XEGUnOK8y  ETa 

(1.)  CUaiionfor  Defender ,  written  on  Copy  Complaint. 

E.  jP.,  Defender,  above  designed,  you  are  hereby  Summoned 
to  appear  and  answer  before  the  Sheriff,  and  at  the  time  and 
pUce,  and  und^  the  certification  set  forth  i$.  the  above  copy  of 
the  Summons  or  Complaint  agaipst  you.  This  notice  served 
upon  the  day  of  Eighteen  hundred  and 

years,  by  me^ 

4*  JB.>  Sheriff-Officer. 

(2,)  Execution  of  Citation  for  Defender,  witten  on  the 

Complaint. 

Upon  the  day  of  Eighteen  hundred 

and  years,  I  duly  Summoned  the  above  designed 

E.  F.y  Defender,  to  appear  and  answer  before  the  Sheriff,  in  the 
matter,  and  at  the  time  and  place,  and  under  the  certification 
above  set  forth.  This  I  did  by  leaving  a  full  copy  of  the  above 
Summons  or  Complaint,  with  a  Citation  thereto  annexed  [and 
a  copy  of  the  account^  if  any']j  for  the  said  Defender,  in  his 
hands  personally  [or  within  his  dwelling-place  above  mentioned, 
with  a  servant  therein,  to  be  given  to  him,  because  I  could  not 
find  himself  personally]. 

A.  J5.,  Sheriff-Officer. 

(3.)  Notice  of  Counter  Claim  by  Defender  against  Pursuer, 

I  hereby  give  notice  to  you,  C.  2>.,  above  designed.  Pursuer 
of  the  above  Counter  Account  or  Claim,  intended  to  be  pleaded 
against  you  by  j&,  also  above-designed  Defender  iu  the  Small 
Debt  Action  to  which  the  said  Defender  was  summoned  to 


nmHATIOK  OF  CASE  PT7T  ON  BOLL.  411 

appear  before  the  Sheriff  at  Edinburgh,  upon  the 
day  of  J  at  of  the  clock  noon. 

This  I  do  npon  the  day  of  Eighteen 

hondred  and  years. 

A.  B.y  Sheriff-Officer. 

(4.)  Execution  of  Notice  of  Counter  Claim  by  Defender  against 

JPureuer. 

Upon  the  day  of  ^  I  gave  notice  to  C.  D.j 

Porsaer,  of  the  above  Coonter  Account  [or  Claim],  intended 
to  be  pleaded  against  him  by  E.  F.y  Defender,  in  the  Small 
Debt  Action  to  which  the  said  Defender  was  summoned  to 
appear  before  the  Sheriff  at  upon  the 

day  of  ,  9i  of  the  clock.    This  I  did  by 

leaving  a  copy  of  the  above  Account  [or  Notice  of  Claim,  shortly 
explaining  it\  for  the  said  Pursuer  [in  his  hands  personally,  or 
othervnsey  as  the  ease  may  be"]. 

J.  T.,  Sheriff-Officer. 

(5.)  Intimation  of  Case  put  on  Roll. 

I,  A.B.J  Sheriff-Officer,  hereby  lawfully  intimate  to  you, 
jE7.  jP.  [design  Atm],  that  the  Small  Debt  Complaint,  at  the  in- 
stance of  C.  D.  [design  Aim],  Pursuer,  against  you,  the  said 
E.  jP.,  Defender,  has  been  put  upon  the  Boll,  and  will  be  called 
in  Court  [insert  place']  J?.,  upon  the  day  of 

at  of  the  clock,  noon,  with  certification. 

This  I  do  upon  the  day  of  Eighteen 

hundred  and  years. 

A.  B.J  Sheriff-Officer. 

(6.)  Execution  of  Intimation  of  the  above. 

Upon  the  day  of  Eighteen  hundred 

and  years,  1^  A.  B.,  Sheriff-Officer,  lawfully  inti- 

mated to  ,  that  the  Small  Debt  Complaint,  at  the 

instance  of  C.  D.  [design  Atm],  Pursuer,  against  E.  F.  [design 
Aim],  Defender,  has  been  put  upon  the  Eoll,  and  will  be  called 
in  Court  [insert  place'jj  upon  the  day  of 

at  of  the  clock,  noon,  with  certification.    This 

I  did  by  a  just  copy  of  Citation,  signed  by  me^ 

the  said  A.  B.y  Sheriff-Officer. 
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(7.)  CUaiionfor  WiinesHS. 

M.  N.  [design  Atm],  70a  are  hereby  summoned  to  appear 
before  the  Sheriff  of  the  shire  of  ,  or  his  substi- 

tate,  in  the  Coort-house  at  ,  upon  the 

day  of  J  One  thousand  eight  hundred  and  , 

at  of  the  clock,  to  bear  witness  for  the  [Pursuer  or 

Defender,  a»  the  ease  may  be]j  in  the  Summons  or  Complaint 
at  the  instance  of  C.  D.  [design  Aim]  against  E.  F.  [design  Aim], 
and  that  under  the  penalty  of  forty  shillings  if  you  fail  to 
attend.    This  Notice  served  on  the  day  of 

by  me. 

J.  r.,  Sheriff-Offioer. 

(8.).  Execution  of  Citation  of  Witnesees. 

Upon  the  day  of  Eighteen  hundred  and 

years,  I  duly  summoned  [here  insert  the- names  and 

designations  of  the  witnesses  dted^y  to  appear  before  the  Sheriff 

of  tilie  shire  of  ,  or  his  substitute,  in  the  Court-house  at 

,  upon  the  day  of  One 

thousand  eight  hundred  and  ,  at  o'clock,  in  the 

Summons  or  Complaint  at  the  instance  of  C.  D.  [design  Attn], 
Pursuer,  against  E.  F.  [design  Aim],  Defender,  [if  cited  also  €U 
Havers^  and  I  also  required  them  to  bring  with  them  [specify 
documents  called  for],  and  that  under  the  penalty  of  forty 
shillings  sterling,  if  they  fail  to  appear,  with  certification  as 
effeirs.  This  I  did  by  delivering  a  just  copy  of  Citation  to  the 
above  effect,  signed  by  me,  to  each  of  the  said  [insert  names'] 
personally  [or  left  at  their  dwelling-places,  as  the  case  may  be^. 

A.  B^  Sheriff-Officer. 

(9.)  Schedule  of  Arrestment  on  Dependence  of  Actions. 

By  virtue  of  a  Warrant  of  the  Sheriff  of  the  shire  of  E^ 
given  under  the  hand  of  the  Clerk  of  Court  at  E,y  on  the 
day  of  ,  for  Arrestment  on  the  Dependence  of  an  Action 

raised  before  the  said  Sheriff,  at  the  instance  of  C  D.  [design 
him].  Pursuer,  against  E.  F.  [design  Atm],  Defender,  I  hereby 
Fence  and  Arrest  in  the  hands  of  you,  G*  H.  [design  Aim],  all 
f ums  of  money  owing  by  you  to  the  sfdd  Defender,  or  to  any 
person  for  his  use  and  behoof,  and  all  goods  and  effects  in 
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your  custody  belonging  to  the  said  Defender,  and  that  to  an 
amount  or  extent  not  exceeding  the  value  of  Twelve  Pounds 
Sterling,  all  to  remain  under  sure  Fence  and  Arrestment  at  the 
foresaid  Complainer^s  instance,  imtil  due  consignation  be  made, 
or  until  sufficient  caution  be  found,  as  accords  of  law.  This 
I  do  upon  the  day  of  Eighteen  hundred 

and  years,  before  I).  j9f.,  witness,  residenter  in  E. 

A.  B.f  Sheriff-Officer. 

8  AND  9  Vict.,  gap.  39. 

An  Act  to  amend  the  Law  of  Arrestment  in  Seotlandj 

21  July  1845. 

Wheueas,  an  Act  was  passed  in  the  Sixth  Year  of  tlie 
Eeign  of  his  late  Majesty  King  George  the  Fourth,  intituled, 
An  Act  to  Alter  and  Amend  an  Act  passed  in  the  Thirty-ninth 
and  Fortieth  Years  of  King  Geobqe  ilie  Thirds  for  the  Re- 
covery of  Small  Debts  in  Scotland :  And,  Whereas,  another 
Act  was  passed,  in  the  First  Year  of  the  Reign  of  her  present 
Majesty,  intituled.  An  Act  for  the  more  effectual  Recovery  of 
Small  Debts  in  the  Sheriff* s  Courts^  and  for  Regulating  the  Estab- 
lishment  of  Circuit  Courts  for  the  Trial  of  Small  Debt  Causes  by 
the  Sheriffs  jn  Scotland ;  And,  Whereas  it  is  expedient  that  the 
said  Acts  should  be  amended,  as  regards  the  Arrestment  of 
Wages ;  Be  it  therefore  etiacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal  and  Commons  in  the  present  Parliament 
assembled,  and  by  the  authority  of  the  same.  That  from  and 
after  the  passing  of  this  Actit  shall  not  be  lawful  or  competent 
to  Arrest  Wages  upon  the  Dependence  of  any  Action  raised  by 
virtue  of  the  said  recited  Act,  anything  therein  contained  to  the 
contrary  notwithstanding. 

(10.)  Execution  of  Arrestment  on  Dependence. 

Upon  the  day  of  Eighteen  hundred  and 

years,  between  the  hours  of  and  o'clock 

noon,  by  virtue  of  the  foregoing  Warrant  of  Arrestment,  I 

lawfully  Fenced  and  Arrested  in  the  hands  of  G.  H.  and  /.  K. 

[design  iheffn\,  all  sums  of  money  owing  by  them  to  the  foresaid 
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£,  F.y  Defender,  or  to  anj  other  person,  for  his  ose  and  behoof, 
and  all  goods  and  effects  in  the  custody  of  the  said  Arrestees 
belonging  to  the  said  Defender,  and  that  to  an  amount  or  ex- 
tent not  exceeding  the  value  of  Twelve  Pounds  sterling,  all  to 
remain  under  sure  Fence  and  Arrestment,  at  the  foresaid  Com- 
plainer's  instance,  until  due  consignation  be  made,  or  until 
sufficient  caution  be  found,  as  accords  of  law.  This  I  did 
hj  delivering  a  just  copy  of  Arrestment,  subscribed  by  me  to 
the  said  G.  H.  personally,  and  by  leaving  the  like  copy  of 
Arrestment  for  the  said  /.  ^.  within  his  dwelling-place  in  E, 
with  a  servant  therein,  to  be  given  to  him,  because  I  could  not 
find  himself  personally,  both  before  D.  M^  residentea:  in  E^  wit* 
ness  hereto  with  me  subscribing. 

A.  B.,  Sheriff-Officer. 
2>.  M^  Witness. 

(11.)  Form  of  Claim  in  MukipUpoinding. 

I,         ,  hereby  claim  to  be  preferred  on  the  Fund  in  the 
Multiplepoinding,  ndsed  in  name  of  ][nientu>n  the  22au«r],  against 
[design  the  Defenderajj  for  [state  the  claim']  of  principal  due  to 
me  by  [here  stale  the  ground  of  Debt"],  with  interest  from 
,  with  expenses. 

[Thtey  and  sign^ 

(12.)  Copy  Hearing  and  Sist  for  Defendery  in  the  Summons 
or  Complainty  at  the  instance  of  C.  D.  [design  him],  Pursuer^ 
against  E.  F.  [design  him],  Defender. 

The  Sheriff-Clerk  of  the  shire  of  ^.,  in  respect  the  De- 
fender has  consigned  the  :sum  of  of  expenses  decerned 
for,  together  with  the  sum  of  Ten  Shillings,  to  meet  further 
expenses,  sists  Execution  of  the  Decree  passed  on  the 
day  of  Eighteen  htmdred  and  years,  till  the 
day  of  Eighteen  hundred  ^aaid  years, 
or  to  any  subsequent  Court-day  to  which  the  Cause  may  be 
adjourned :  Grants  warrant  to  Officers  of  Court  for  Summon, 
ing  the  said  C.  i>..  Pursuer,  to  compear  before  the  Sheriff  of 
the  shire  of  Edinburgh  or  his  substitute,  in  the  Cioort-house  at 
E,  [insert  place"]  on  the  said  day  of  Ei^teen 
hundred  and  years,  at  of  the  clock,  nooui 
to  answer  in  said  Complaint,  also  for  Summoning  Witnesses 
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and  Havers  for  both  parties^  to  compear  at  said  time  and  place, 
to  give  evidence  in  the  matter  libelled. 

Given  imder  the  hand  of  the  Clerk  of  Coort  at  E.y  the 
daj  of  Eighteen  hundred  and         years. 

J.  C,  Sheriff-Clerk. 

Citation. 

C  D.J  Porsner,  above  designed,  yon  are  hereby  Summoned 

to  appear  and  answer  before  the  Sheriff,  in  the  matter  and  at 

the  time  and  place  above  set  forth,  with  certification.     This 

Notice,  with  a  copy  of  Rehearing,  served  upon  the  day  of 

Eighteen  hundred  and  years,  by  me. 

A.  B.,  Sheriff-Officer. 

(13.)  Copy  Hearing  and  Sist  for  Pursuery  in  the  Summons 
or  Complaint  at  the  instance  of  C.  D.  [design  him],  Pursuer j 
against  E.  F.  [design  him],  defender. 

The  Sheriff-Clerk  of  the  shire  of  ,  in  respect  the 

Pursuer  was  absent  when  the  Cause  was  called,  and  the  De- 
fender assoikied;  and  ftnthet,  \tl  respect  he  has  consigned  Five 
Shillings :  Grants  warrant  to  Officers  of  Court  for  Summoning 
the  said  E.  F.  to  compear  before  the  Sheriff  of  the  shire  of 

or  his  substitute,  in  the  Court-house  at 
[insert  plaee']y  on  the  day  of  One  thousand  eight 

hundred  and  years,  at  of  tlie  clock  noon,  to 

answer  in  said  Complaint,  also  for  Summoning  Witnesses  and 
Havers  for  both  parties,  to  compear  at  said  time  and  place^  to 
give  evidence  in  the  matter  libelled. 

Given  under  the  hand  of  the  Clerk  of  Court  at  J?.,  the 
day  of  Eighteen  hundred  and  years. 

J.  C,  Sheriff-Clerk. 

Citation. 

E.  F.,  Defender,  aborve  designed,  you  are  hereby  Summoned 

to  appear  and  answer  bef<ure  the  Sheriff,  in  the  matter  and  at 

the  time  and  place  above  set  forth,  with  certification.    This 

Notice,  with  a  copy  of  Sehearing,  served  upon  the  day  of 

Eighteen  hundred  and  years,  by  me. 

A.  Rj  Sheriff-Officer. 
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(14.)  Charge  on  Decree. 

E.  F.y  above  designed,  you  are  hereby  charged  to  Implement 
the  Decree,  of  which,  and  of  the  Gomphiint  whereon  the  same 
proceeded,  the  above  is  a  Copy,  within  Ten  free  days  from  this 
date,  under  pain  of  Poinding  and  Sale,  and  Imprisonment,  if  the 
same  be  competent,  without  further  Notice.  This  Charge  given 
by  me,  on  the  day  of  Eighteen  hundred 

and  years,  before  B.  M^  witness,  residenter  in  E. 

A.  B^  Sheriff-Officer. 

(15.)  Execution  of  Charge  wriUen  on  the  'Complaint  and  Becree. 

Upon  the  day  of  Eighteen  hundred  and 

years,  I  duly  charged  E.  JP.,  above  designed,  to 
Implement  the  above  Decree  within  the  time  and  under  the 
pains  therein  expressed.  This  I  did  by  delivering  a  just  copy 
of  the  foregoing  Compliant  and  Decree,  and  a  Charge  thereto 
annexed  subscribed  by  me  to  the  said  E,  F.  personally  [or  others 
meej  <u  the  ease  may  be']y  before  i>.  M,y  residenter  in  J?.,  witness 
hereto  with  me  subscribing.  A.  £.,  Sheriff-Officer. 

B.  3f.,  Witness. 

(16.)  Schedule  of  Arrestment  on  a  Becree. 

I,  A.  jB.,  Sheriff-Officer)  by  virtue  of  a  Small  Debt  Decree 
of  the  Sheriff  of  the  shire  of  JE7.,  containing  Warrant  to  Arrest, 
dated  at  £.,  the  day  of  Eighteen  hundred 

and  years,  at  the  instance  of  C.  B.  [design  Aim], 

Pursuer,  against  E.  F.  [design  Atm],  Defender,  in  her  Majesty's 
name  and  authority,  and  in  name  and  authority  of  the  said 
Sheriff,  lawfully  Fence  and  Arrest  in  the  hands  of  'you,  G.  ff. 
[design  Atm],  the  sum  of  pounds  sterling,  more 

or  less,  due  and  addebted  by  you  to  the  said  E.  F.j  Defender,  or 
to  any  other  person  or  persons  for  his  use  and  behoof,  by  bond, 
bill,  decreet,  account,  contract,  agreement,  or  by  any  manner  of 
way  whatsoever ;  together  also  with  lill  goods,  gear,  debts, 
sums  of  money,  rents,  maills,  profits  and  duties  of  lands,  and 
every  other  thing  presently  in  your  hands,  custody,  and  keeping, 
pertaining  and  belonging  to  the  said  E.  F.j  Defender,  all  to 
remain  in  your  hands  under  sure  Fence  and  Arrestment^  at  the 
instance  of  the  said  Pursuer,  aye  and  until  he  be  fully  satisfied 
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ind  paid  of  the  snm  of  \hen  inBert  ik»  nuns  eontaiwd  in  tki 
Dicree].     Tbh  I  do  upon  the  day  of  One 

thousand  eight  hundred  and  jean,  before  and  in 

presence  of  2).  M^  residenter  in  H^  witness  to  the  premises* 

A.  B.y  Sheriff-Officer. 

(17.)  Execution  of  Arrestment  on  Decree. 

Upon  the  dajr  of  Eighteen  hundred  and 

years,  hf  virtue  of  a  Small  Debt  Decree  of  the  Sheriff 
of  Edinbnrghshire,  at  the  instance  of  G.  D.  [detign  him]j  Pnrsaer, 
against  E.  F.  [design  Aim],  Defender,  I,  A.  B^  Sfaeriff-Offioeri 
passed,  and  in  her  Majesty's  name  and  authority,  and  in  name 
and  authority  of  the  said  Sheriff,  kwf  ully  Fenced  and  Arrested 
in  die  hands  of  G*  JET.  [design  Atm],  the  sum  of 
sterling,  less  or  more,  due  and  addebted  by  him  to  the  foresaid 
E.  F.,  Defender,  or  to  any  other  person  for  his  use  and  behoof, 
by  bond,  bill,  decree,  tack,  ticket,  account,  word,  writ,  promise, 
paction,  condition,  contriM^t,  agreement,  or  by  any  manner  of 
way  whatsoever;  together  also  with  all  goods,  gear,  merchant- 
ware  of  all  sorts,  and  every  other  thing  presently  in  his  hands, 
custody,  and  keeping;  wilh  all  horses,  mares,  saddles,  furniture, 
and  doak-bags  of  all  sorts,  house  or  land  rents,  pertaining  to  the 
said  E.  jP.,  Defender,  all  to  remain  in  his  hands,  imder  sure  Fence 
and  Arrestment,  at  the  instance  of  the  said  Pursuer,  aye  and 
until  he  receive  pj^nnent  of  [here  insert  sums  contained  in  the 
Decree]y  conform  to  the  said  Decree,  dated  at  Edinburgh,  the 
day  of  ^    One  thousand  eight  hundred  and 

years.  A  just  copy  of  Arrestment,  to  the  effect  fore- 
said, fflgned  by  me,  and  bearing  the  date  hereof,  I  [delivered  or 
left,  as  the  case  may  be\j  betwixt  the  hours  of  and 

before  and  in  presence  of  D.  if.,  residenter  in  JS^.,'witness 
present  with  me  at  the  premises,  and  hereto  with  me  subscribing. 

A.  B.J  Sheriff-Officer. 

(18.)  ExectUion  o/Locifast  DoorSf  to  be  written  on  the  Decree. 

Upon  the  day  of  Eighteen  hundred  and 

years,  I,  A.  B.y  Sheriff-<Officer,  passed  to  the  dwellings 

house,  eotnated  in  Street,  occupied  by  the  Defender, 

C.  D^  within  designed,  for  the  purpose  of  carrying  the  within 

Warrant  into  all  due  and  lawful  execution,  but  was  prevented, 

SD 
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in  consequence  of  the  doors  of  said  dwelling-house  being  shut 
and  lockfast,  upon  the  most  patent  of  which  I  gave  six  audible 
knocks,  as  use  is,  in  presence  of  D,  Jf.,  residing  in 
witness  to  the  premises,  and  hereto  with  me  subscribing. 

A.  -B.,  Sheriff-Officer. 
D.  Jf.,  Witness, 

(19.)  Charge  on  a  Decree  of  Ejection. 

C.  i>..  Defender  above  designed,  jou  are  hereby  charged  to 
implement  the  Decree  and  Warrant,  of  which,  and  of  the  Corn-* 
plaint  whereon  the  same  proceeded,  the  above  is  a  copj,  within 

after  the  date  hereof,  under  the  pain  of  Ejection* 
This  Charge,  given  by  me  on  the  day  of 

Eighteen  hundred  and  years,  before  2).  if.,  residenter 

in  E.y  witness. 

A.  jB.,  Sheriff-Officer. 

(20.)  Charge  on  a  Decree  of  SeguestnxUon. 

C.  2>.,  above  designed,  you  are  hereby  charged  to  implement 
the  Decree,  of  which,  and  of  the  Complaint  whereon  the  same 
proceeded,  the  above  is  a  copy,  within  forty-eight  hours  from 
this  date,  under  pain  of  Sale,  without  further  notice.  And  in 
so  far  as  payment  may  not  be  recovered  by  such  Diligence, 
within  Ten  free  days  from  this  date,  imder  pain  of  Poinding  and 
Sale,  and  Imprisonment,  if  the  same  be  competent,  without 
further  notice.    This  Notice  and  Charge  given  by  me  on  the 

day  of  Eighteen  hundred  and 

years,  before  2?.  M.^  witness,  residenter  in 

A.  B.y  Sheriff-OfBcer. 

(21.)  Arrestment  of  a  Ship. 

V.  R. 

I,  A.  B.y  Sheriff-OflScer,  by  virtue  of  a  Summons  or  Com- 
plaint from  the  Sheriff  Small  Debt  Court  Books  of  L.  shire, 
containing  Warrant  to  Arrest,  dated  at  G.,  the  day  of 

raised  at  the  instance  of  J.  M.  [design  Aim],  Pursuer, 
against  J.  G,j  Master,  or  Owner,  or  part  Owner,  or  as  represent- 
ing the  Owner  or  Owners  of  the  Ship  or  Vessel  caUed  the 

of  6r.,  and  presently  lying  in  the  Harbour  of  X., 
defender^  in  her  Majesty's  name  and  authority,  and  in  name 
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and  authority  of  the  Sheriff  of  X.,  lawfully  Fence  and  Arrest 
the  said  Ship  or  Vessel  called  the  with  her  Float, 

Boat|  Furniture,  and  Apparelling,  all  to  remain  in  said  Harbour, 
under  sure  Fence  and  Arrestment,  at  the  Complainer^s  instance, 
in  security  as  accords  of  law,  with  certification  as  effeirs.  This 
I  do  upon  the  day  of  Eighteen  hundred 

and  years,  before  2>.  Jf.,  residing  in  G.y  witness. 

A.  jB.,  Sheriff-Officer. 

(22.)  Intimation  of  Loosing  Arrestment  on  Copy  of  Warrant. 

C.  Z>.  [design  7um],  Take  notice.  That  by  virtue  of  the 
Warrant,  whereof  the  above  is  a  copy,  the  Arrestment  on  the 
dependence  of  the  action  above  mentioned  used  in  your  hands  at 
the  instance  of  the  foresaid  E,  F.  against  the  foresaid  G.  H.  is 
loosed  |uid  taken  off.    This  Notice  served  on  the  day  of 

!       Eighteen  hundred  and         years,  by  me. 

A.  B.y  Sheriff-Officer. 

(23.)  Execittion  of  the  abovey  written  on  the  Original  Warrant. 

Upon  the  day  of  Eighteen  hundred  and 

years,  I  duly  intimated,  etc.  above  Warrant  to  E.  F.  [design 

Aim],  Arrestee.    This  I  did  by  leaving  a  full  copy  thereof,  and 

intimation  thereon,  subscribed  by  me,  in  his  hands  personally 

[or  othertoisey  as  the  case  may  be"]. 

A.  B.y  Sheriff-Officer. 

(24.)  Schedule  of  Poinding. 

Inventory  of  Goods  and  Effects  Poinded  by  me,  in  virtue  of 
a  Decree  obtained  before  the  Sheriff  Small  Debt  Court  of  the 
Shire  of  E.y  dated  the  day  of  Eighteen 

hundred  and  at  the  instance  of  C.  D.  [design  Attn], 

Pursuer,  against  E.  F.  [design  him\y  Defender,  for  not  making 
payment  of  the  sum  of  sterling  of  principal,  with 

sterling  of  expenses,  viz. : — ^An  eight-day  clock,  in  mahogany 
case,  at  three  pounds ;  six  hardwood  chairs,  at  fifteen  shillings ; 
a  mahogany  table,  at  ten  shillings ;  a  chest  of  mahogany  drawers, 
at  two  pounds ;  amoTinting  in  whole  to  six  pounds  five  shillings. 
And  I  hereby  intimate  to  you,  the  said  E.  F.y  that  the  above 
Ooods  and  Effects  will  be  sold  at  the  [state  place]y  between  the 
hours  of  eleven  o'clock  forenoon  and  three  o'clock  afternoon, 
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ifter  « lapse  of  f orty-eii^t  hoar*  after  die  date  hereof.    Tboa  I 
do  apon  ^e  day  of  Eigbfteen  hundred  and 

yean,  before  these  witnesses  and  appraisers^  jBI  L.  and 
J.  M^  restdenters  in  E^  with  certification,  that  if  yon  intromit 
with  or  oany  off  the  said  Poinded  Goods  and  Effects,  yon  will 
be  liable  to  snnunaiy  punishment  by  fine  or  imprisonment. 

A.  B^  Sheriff-Officer. 

(25.)  B^oH  of  Poinding  and  Sale  {to  be  varied  according 

to  ciremManeee)* 

Bep(^  of  the  Poinding  and  Sale  at  the  instance  of  C.  D. 
[design  Aim],  Porsner,  against  E.  F.  [deeign  Aim],  Defender:— 


LoH. 

1. 
2. 
S. 
4. 

Sffaoti. 

Aypimlnda|     Soldat 

An  Eight-day  Clock,  in  mahogany  case, 

Six  Hudwood  Chain,  . 

A  Mahoganr  TUile, 

A  Chest  of  Mahogany  Drawen,     . 

L.8 
0 
0 
2 

0 
15 
10 

0 

0 

0 
0 

L.d 

1 

0 
2 

10 

0 

15 

12 

0 
0 
0 
0 

L.€ 

5 

0  |L,7 

17 

0 

Upon  the  day  of  Eighteen  hundred  and 

years,  between  the  hours  of  and  noon, 

by  yirtne  of  a  Decree  of  the  Sheriff  of  the  shire  of  J5L,  given 
under  the  hand  of  the  Clerk  of  Court,  at  E^  on  the 
day  of  Eighteen  hundred  and  T^^u^  ^^ 

the  instance  of  C.  D.  above  designed,  against  E.  F^  also  above 
designed,  for  payment  of  the  sums  of  ,1  passed,  with  the 

witnesses  and  appraisers  after  named  and  designee^  to  \ineeri 
place\j  and  then  and  there,  after  demanding  payment  of  the 
sums  contained  in  said  decree  past  due,  and  payment  not  being 
made,  I  poinded  the  effects  above  enumerated,  belonging  to  the 
said  debtor ;  and  after  making  an  inventory  and  list  thereof,  and 
getting  the  same  duly  appraised  on  oath,  at  the  several  values 
respectively  above  specified  in  the  first  column,  and  amounting 
in  all  to  \ineert  the  amount  in  words]  ;  and  a  copy  of  such  in* 
ventoiy  or  list  and  appraisement  for  Uie  said  debtor  [I  d^vered 
to  him  personally,  or  left  for  him,  as  the  case  may  be\j  and  upon 
the  day  of  I,  A.  jB.,  Sheriff-Officer,  between 

the  hours  of  and  noon,  and  after  public  notice  of  at 

least  hours,  I  sold  the  said  effects  by  public  roup  to  the 
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highest  bidder,  at  the  prices  above  specified  in  the  second  column 
for  each  lot  respectivelj,  and  amounting  in  all  to  [here  insert  the 
amount  m  worde].  ^Diese  things  were  so  done  before  and  with 
JOT.  X.  and  /.  M^  residenters  is  JE.y  witnesses  and  appraison  in 
the  premises^  and  hereto  with  me  subscribing. 

A.  B.^  Shctriff-Officcr* 

j?.  L^  Witness  and  Appnuser. 

/.  i£y  Witness  and  Appraiser* 

BqKsrted  to  the  Sheriff^lerk  of  the  shire  of  jE^.,  at  E^  the 
day  of  Eighteen  hundred  and  J^^^ 

by  me.  A.  B^  Sheriff«Offioer. 

Kote.*-J)^i&«  effeete  are  not  eold,  the  tenor  of  th$  report  must 
he  altered  aeeording  to  the  state  of  the  fact :  for  instance  [I 
exposed  the  said  goods  and  effects  to  public  sale,  but  no  person 
having  offered  the  appraised  value,  therefore  I  dedared  the  same 
to  belong  to  the  said  C.  D^  at  the  said  respective  appraised  value^ 
in  payment  to  that  amount  of  the  sums  in  said  Decree].  Incase 
the  goods  poinded^  or  part  thereof  shaU  sell  for  more  than  the 
sums  in  the  Decree  and  expense  of  poinding  and  sale^  say  [1  sold 
part  of  the  said  effects,  viz..  Lots  1,  2,  and  3,  by  public  roup  to 
the  highest  bidder,  at  the  prices  above  specified  in  the  second 
colunm  for  each  of  the  said  lots  respectively,  and  amounting  in 
all  to  [here  insert  the  amount  in  words'] ;  and  I  returned  the  said 
debtor  the  sum  of  ,  being  the  overplus  of  the  price  after 

payment  of  the  sum  decerned  for  past  due,  and  the  sum  of  , 
being  the  expense  of  poinding  and  sale  conform  to  the  Act  of 
Parliament,  and  I  also  returned  to  the  said  debtor  the  effects 
specified  in  the  other  lots  above  enumerated* 

Report  of  Sequestration  and  Sale  at  the  instance  of  C«  D. 
[design  him]  against  E.  F.  [design  him]  : — 


Lote. 

Iiffooti* 

Appraised  at 

Sold  at 

1. 
2. 
S. 
4. 

A  Mahogaay  Sofa,  in  haiidoih, 
A  Maboffuoy  Dimmg-table,  in  threeparts, 
A  Pianoforte  [maker's  nanui]^ 
Twelve  Mahogany  hair-seated  Chairs, 

L.1 
2 

4 
3 

10 

10 

0 

0 

0 

0 
0 
0 

L.1 
2 

4 
S 

13 

15 

4 
7 

0 

0 
0 
6 

L.11 

0 

0 

Ull 

18 

6 

422 


FOB1C8  IN  8HEBIFF  COUBT. 


(26.)  Execution  of  the  foregoing. 

Upon  the  day  of  18      years,  betwixt  the 

hours  of  and  by  virtae  of  a  Sheriff  Small  Debt 

Decree  of  Sequestration,  given  under  the  hand  of  the  Clerk  of 
Court,  at  J?.,  on  the  day  of  18      raised  at  the 

instance  of  C»  2>.,  Pursuer,  against  E.  F.y  Defender,  both  within 
designed,  for  payment  of  the  sum  of  [insert  sum  in  words']  prin- 
cipal, with  of  expenses,  all  as  contained  in  said  Decree 
of  Sequestration ;  I  passed,  with  the  witness  after  named  and 
designed,  to  the  premises  of  the  said  Defender,  situate  [state 
pldce'jy  and  then  and  there,  after  demanding  payment  of  the  sums 
therein  contained,  and  payment  not  being  made ;  after  public 
intimation  by  the  City  Crier,  of  at  least  two  hours,  I  sold  the 
effects  before  inventoried,  by  public  roup,  in  the  premises  where 
the  same  were  sequestrated,  to  the  highest  bidder,  at  the  prices 
above  specified  in  the  second  column,  for  each  lot  respectively, 
and  amounting  in  all  to  [insert  sum  in  words]  sterling.  AJAj 
YiHEICH  WAS  DONE  before,  and  with  ,  residing  in  E^ 
witness  present  at  the  premises,  and  hereto  with  me  subscribing. 

D.  M.y  Witness.  A.  A,  Sheriff-Officer. 

Reported  to  the  Sheriff-Clerk,  at  E.y  this  day  of 

186    years,  by  me. 

A.  B.y  Sheriff-Officer. 


Statement  of  Debt  and  Expenses. 

Principal  Sum  in  Decree,      .         .         .         L. 

Expenses  in  do., 

Crier's  Fee, 

Porter's, 

Officer  Selling  Effects, 

Sheriff-Clerk's  Fee  for  Keport, 


By  Proceeds  of  Sale, 

Taxed  at  the  sum  of 
pence  sterling. 


pounds 


L. 


L. 

shillings  and 


CHAPTER    XXXII. 

INFEBIOB  COURTS continued.     COURTS  HOLDING  THEIR 

AUTHORITY  BY  CHARTER. 

§  1.  Burgh  Courts.     Their  Jurisdiction. 

A  BUROH  ROYAL  IS  a  bodj  corporate,  made  up  of  the  magistrates 
and  burgesses  of  a  certaiii  tract  of  ground  erected  by  charter 
from  the  Crown,  with  jurisdiction  attached  to  it.  The  magis^ 
trates  of  royal  burghs  consist  of  a  preses,  bailies,  dean  of  guild, 
and  treasurer.  Burghs  of  barony  or  of  regality  are  corpora- 
tions similar  to  royal  burghs.  They  are  erected  by  the  Crown, 
and  they  consist  of  the  inhabitants  of  the  barony  so  erected 
and  governed  by  the  magistrates.  By  the  Jurisdiction  Act,  20 
Geo.  n.,  c.  43,  all  jurisdiction  competent  to  any  burgh  of 
regality  or  barony,  or  the  magistrates  thereof,  which  was  inde- 
pendent of  the  lord  of  regality  or  barony,  is  reserved  entire ; 
but  the  privilege  of  repledging  from  the  Sheriff  Courts  is  taken 
away.  Magistrates  of  burghs,  though  not  royal,  have  the  cogniz- 
ance of  debts,  and  questions  of  possession  between  the  inhabit- 
ants ;  and  it  is  the  general  opinion  that  royal  burghs  have  as 
extensive  a  civil  jurisdiction  within  the  burgh  as  the  Sheriff 
has  in  his  territory.  In  criminal  matters,  their  jurisdiction  is 
limited  to  petty  riots  and  suchlike  offences,  unless  their  rights 
carry  an  express  right  of  sheriffship,  regality,  or  barony,  which 
special  right  has  been  granted  to  Edinburgh,  Stirling,  Perth, 
and  some  other  royal  burghs.  In  questions  of  debt,  the  juris- 
diction of  the  Sheriff  is  cumulative  with  that  of  the  magistrates. 
The  eldest  magistrate  of  each  royal  burgh,  and  sometimes  all 
the  bailies,  are  named  in  the  commission  of  the  peace. 

Procedure  in  Burgh  Courts. 

The  Acts  of  Sederunt,  12  November  1825, 9  March  1826,  and 
13  February  1845,  regulate  the  procedure  in  civil  causes  in  the 
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courts  of  the  royal  burghs  and  of  the  bnrghs  of  barony,  which 
are  independent  of  their  superiors.  Thej  lay  down  generally 
the  same  rules  for  the  holding  of  courts,  and  the  form  of  citar- 
tions,  and  executions  of  summonses  and  summary  petitions,  as 
those  for  Sheriff-officers,  except  that  three  free  days,  exdusire 
of  the  day  of  citation  and  day  of  compearance,  are  only  required 
to  be  giyen  instead  of  six.  The  record  must  contain  the  essen- 
tial steps  of  the  proceedings,^  and  care  must  be  taken  not  to  con- 
found the  procedure  with  that  employed  by  police  magistrates  or 
justices  under  particular  statutes.' 

Applications  for  the  benefit  of  the  Act  of  Grace  only  made  to 
magistrates  of  burghs.  ^ 

After  the  form  given  for  the  Sheriff  Conrt,  it  is  quite 
superfluous  to  add  numy  forms  for  town^officers,  as  thej  are  the 
same  precisely,  with  the  difference  of  the  title  of  the  officer  and 
of  the  wairant. 

AcU  of  Warding 

Are  the  diligence  by  which  the  decrees  of  the  courts  of  royal 
burghs  are  enforced.  They  proceed  either  on  a  decree  of  the 
bailies,  or  on  a  decree  of  registration  of  a  protest  or  a  tack  of 
subjects  in  their  burg^,  or  of  an  obligation  where  ail  the  parties 
are  burgesses,  or  have  a  l^al  domicile  within  the  buigh  whoe 
such  obligation  is  presented  for  registration.'  In  strictness^  the 
imprisonment  under  an  act  of  warding  ought  to  proceed  only 
after  an  unsuccessful  search  {oc  the  effects  of  the  debtor ;  and  it 
is  the  practice  of  the  town-officers  in  Edinburgh  to  certify  that 
such  a  search  has  been  made.  But  it  has  been  held  that  it  is 
not  necessary  to  return  an  execution  of  search  for  the  debtor^s 
goods  before  obtaining  and  executing  the  act  of  warding.^ 

F0BM3  FOB  TOWK-OFFICEBS. 

(1.)  Citation  on  a  Summons. 

I,  A.  J5.,  City  [or  Town]  Officer  in  ^.,  by  virtue  of  a  libelled 
Summons,  dated  day  of  One  thousand,  etc.,  years,  at 

»  Scott  V.  Sinclair,  19  Dec.  1867,  II.  Ixv,  745. 

«  PhiUips  r.  Steel,  12  Jan.  1847,  IX.  D.  818;  Clark  v.  Steveiwm^  19 
Not.  1853, 1.  Ity,  809.  «  1685,  c,  88 ;  49  Gep.  m.,  cl  42. 

«  Mar^U  T.  Lamont,  8  Ifardi  1808,  M.  Diet.  App.,  voce  Burj^  Boyal, 
19e.  14. 
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the  instance  td  CL  D.  [design  Aim],  Pursuer,  against  E.  F. 
[design  him^  Defender,  in  her  Majesty's  name  and  authorilj^ 
and  in  name  and  authoritjr  of  the  Bailies  of  6r.,  lawfully  Sum^ 
mon.  Warn,  and  Charge  you,  the  said  E.  JFl,  to  compear  before 
the  said  Bailies,  in  their  ordinary  Oourt^pfau^,  at  JSL  [md  so  cnf 
as  anpags202']* 

(2.)  Seheduk  of  Service  of  a  Petition. 

Ij  A.  B.y  City  [or  Town]  Officer,  by  virtue  of  a  Deliverance  of 
the  Bailies  of  £.,  dated  the  day  of  One  thousand, 

etc.,  years,  of  which  Deliverance,  with  the  Petition,  etc.  [as  on 
p.  205].  For  the  forms  of  execution  on  these,  see  pp.  202  and 
205. 

(3.)  Schedule  of  Intimation  of  Petition  of  a  Poor  Debtor  for 

Aliments 

By  virtue  of  a  Ddiverance  of  the  Bailies  of  £f.,  dated  the 
day  of  One  thousand,  etc,  years,  proceeding 

upon  a  Petition  for  Aliment,  at  the  instance  of  J.  F*j  merchant 
in  £.,  presently  prisoner  in  the  Tolbooth  of  jET., — ^I,  A.  B^  Town- 
Officer  of  H^  do  hereby  lawfully  Summon,  Warn,  and  Chaise 
you,  J.  Hy  writer  in  H^  to  compear  before  the  said  Bailies,  ia 
their  ordinaiy  Court-place  in  H^  upon  the  day  of 

current,  at  o'clock  forenoon,  to  hear  the  said  Jl  F.  depone 

in  terms  of  the  statutes  anent  insolvent  debtors,  with  certifica- 
tion. This  I  do  upon  the  day  of  betweto  the  hours 
of  and  f^temoon,  before  X  Z^  residenter  in  H^  wit- 
ness to  the  premises. 

Au^  B^  Town-Officer. 

The  execution  can  easily  be  made  out  from  the  above. 

(4.)  Intinuttion  to  the  Creditor  of  ike  DeUverance  by  the  Bailies, 

In  tie  Petition  for  Alimmt^  against 

I,  City-Officer  in  JE?^  hereby  intimate  to  you, 

,  that  prisoner  in  the  Prison  of  F^ 

applied,  by  Petition,  to  the  Bailies  of  j5L,  for  the  benefit  of  the 

Acta  of  Parliament  made  anent  Insolvent  Debtors;  and  that 

the  said  Bailies,  by  their  Deliverance  on  said  Petition,  dated 
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the  day  of  Eighteen  hundred  aAd 

years,  modified  an  Aliment  of  sterling,  per  day,  to  be 

paid  to  him  by  his  Creditors,  and  granted  Warrant  for  Intimar 
tion  and  Requisition  accordingly :  Therefore,  I  desire  and  re- 
quire you  to  consign  the  said  Aliment  in  the  hands  of  the 
Keeper  of  the  said  Prison,  within  ten  days,  with  certification : 
That  if  you  fail  so  to  do,  the  said  Bailies  will  set  the  said 
at  liberty,  in  terms  of  the  said  Acts.  This  I  do  upon  the 
day  of  Eighteen  hundred  and  years,  in 

presence  of  ,  residenter  in  E,y  witness  to  the  premises. 

Oity-Officer. 

(5.)  Schedule  of  Warning  for  Tenant. 

By  order  and  desire  of  C.  Z>.,  Proprietor  of  certain  subjects 
situated  in  Street,  in  the  Burgh  of  JE^., — ^I,  A.  jB.,  Officer 

of  said  Burgh,  in  her  Majesty's  name  and  authority,  and  in 
name  and  authority  of  the  Ma^strates  of  E.y  lawfully  Warn  and 
Charge  you,  E,  F.y  spirit4ealer  in  J?.,  to  Flit  and  Remove  your- 
self, your  Wife,  Bairns,  Family,  Servants,  Sub-tenants,  Cottars, 
Dependants,  and  Goods  and  Gear,  forth  and  from  the  dwelling- 
house,  shop,  stable,  and  other  pertinents  in  said  street,  belonging 
to  the  said  C,  Z>.,  and  to  leave  the  same  void  and  redd,  and  that 
at  and  against  the  term  of  Whitsunday  next  to  come.  One  thou- 
sand, etc.,  in  order  that  the  said  C,  2).,  or  others  in  his  name,  may 
enter  thereto,  and  peaceably  possess,  occupy,  and  enjoy  the 
same  in  all  time  coming,  under  pain  of  Ejection,  with  certifica- 
tion. This  I  do  upon  the  day  of  One  thousand,  etc., 
before  JR.  J^.,  residenter  in  J?.,  witness  to  the  premises. 

(6.)  Execution  of  Warning. 

Upon  the         day  of  One  thousand,  etc.,  by  order  and 

desire  of  C.  2>.,  Proprietor  of  certain  subjects,  situated  in 
Street^  within  the  Burgh  of  JS?., — ^I,  A.  JB.,  Officer  of  said  Burgh, 
passed,  and  in  her  Majesty's  name  and  authority,  and  in  name 
and  authority  of  the  Magistrates  of  J?.,  lawfully  Warned  and 
Charged  E.  F.,  spirit-dealer  in  E.^  to  Flit  and  Remove  hiniself , 
his  Wife,  Bairns,  Servants,  Sub-tenants,  Cottars,  Dependants,  and 
Goods  and  Gear,  forth  and  from  the  dwelling-house,  shop,  stable, 
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and  whole  pertinents  in  said  street,  presently  possessed  bj  him, 
belonging  to  the  Said  C.  D.y  and  to  leave  the  sjune  void  and 
redd  at  the  term  of  Whitsnndaj  next,  One  thousand,  etc.,  to 
the  e£Fect  that  the  said  C.  Z>.,  or  others  in  his  name,  maj  then 
enter  thereto,  and  peaceably  possess,  bmik,  and  enjoy  the  same, 
in  all  time  coming  thereafter,  with  certification.  This  I  did, 
conform  to  the  said  order  in  all  points,  by  chalking  the  most 
patent  door  of  the  said  dwelling-house,  as  use  is  within  Burgh, 
and  also  by  making  intimation  to  the  said  E,  F.y  personally 
apprehended  [or,  by  leaving  a  just  copy  of  Warning,  to  the 
effect  foresaid,  for  the  said  E.  jP.,  with  a  servant,  within  his  said 
dwelling-place,  to  be  given  to  him,  because  I  could  not  find 
himself  personally].  Which  copy  of  Warning  was  signed  by 
me,  did  bear  the  date  hereof,  and  the  name  and  designation  of 
Y.  Z.,  resident  in  E.^  witness  to  the  premises,  and  hereto  with 
me  subscribing. 

A.  B.y  OflScer. 
Y.  Z..,  Witness. 

(7.)  Schedule  of  Service  of  Petition  for  Sequestration  for  the 

Tenant, 

A  full  double  of  the  petition  and  deliverance  is  served  on 
the  parly,  to  which  a  schedule  in  the  following  terms  is  sub- 
joined : — 

I,  A,  B.J  City-Officer  in  E,  [or  Sheriff-Officer],  by  virtue  of  a 
Deliverance  of  the  Bailies  of  E.  \or  Sheriff  of  the  shire  of 

E^y  dated  the  day  of  One  thousand,  etc.,  years, 

proceeding  on  the  Petition  of  C.  D.  [design  Am],  against  E.  F,y 
[design  Aim],  do  hereby  lawfully  summon  and  serve  you,  E.  F.j 
with  a  full  double  of  the  principal  Petition  and  Deliverance 
thereon,  of  which  the  above  and  the  preceding  pages  are 

a  true  copy,  and  desire  and  require  you  to  lodge  Answers 
thereto  with  the  Clerks  of  Court,  at  their  Chambers  in  E.y  and 
that  within  hours  after  this  my  Summons  and  Service  to 

you  to  that  effect,  with  certification.    This  I  do  upon  the 
day  of         One  thousand,  etc.,  years,  and  between  the  hours  of 
and  afternoon,  before  Y.  Z.^  residenter  in  J?., 

witness  to  the  premises. 

A.B. 
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(8.)  Ikecution  of  Servioe^ 

Upon  the  daj  of  Que  thouaaad^  etc^  yean,  and 

that  between  the  honn  of  and  afternoon,  by 

virtue  of  a  DeUyeranee  of  the  Bailiea  of  JS,  \or  Sheriff  of  the 
shire  of  E^,  dated  J^^^  proceeding  on  the  Petition 

of  C.  D.  [design  him]  againat  E.  F.  [design  Mrnjy  I,  A.  JB^ 
CS^-Officer  in  E^  passed,  and  Lswfnlly  summoned  and 
aerred  the  said  JSL  F.  with  a  full  double  of  the  forgoing  Petitkn 
at  the  instance  of  (7«  D.  against  the  said  E.  F.y  and  DeUveranoe 
thereon,  and  desired  and  required  him  to  lodge  Anawera  thereto 
with  the  Clerks  of  Court,  at  their  Chambera  in  JSL,  and  that 
within  hours  after  mj  Sommona  and  Service  to  him  to  that 
effect,  with  certification*  A  full  double  of  said  Petition,  and 
Deliverance  thereon,  each  page  of  which  was  signed  by  me,' 
with  a  just  copy  of  Citation  and  Service  to  the  effect  foresaid^ 
also  signed  by  me,  subjoined  thereto,  I  left  for  the  said  E.  2^., 
within  his  dwelling-house  in  E.  Street  in  G.  with  a  servant,  to 
be  given  to  him,  because  I  could  not  find  himself  personally. 
Which  copy  Citation  and  Service  did  bear  the  date  hereof,  and 
the  date  of  said  Deliverance,  with  the  name  and  designation  of 
Y.  ^.,  residenter  in  E.^  witness  to  the  premises,  and  hereto  with 
me  subscribing. 

(9.)  Inventory  of  SequestrcUed  Effects  when  imtten  m 

Petitionm 

Inventory. — ^Large  mirror,  gilt  frame;  a  large  mahogany 
wardrobe ;  three  mahogany  daw-tables,  etc.,  etc* 

Tbia  Inventory,  taken  this         day  of*  One  ihousandy 

etc.,  yean^  before  and  in  presence  of  Y,  Z^  residenter  in  E. 
A  duplicate  of  which  I  delivered  to  C.  A  [design  Mm],  pex^ 
sonally  apprehended  before  and  in  presence  of  said  Y.  Z. 

(Signed)  J.  D.  R^  Asst.  Seqn.  Clk. 

Y«  Z^  Witness. 

A  copy  of  the  above  is  given  to  or  left  for  the  tenant. 

^  Though  luraally  done  in  the  borgh  conitSy  there  is  no  need  for  th^ 
burgh-officer  signing  tlie  copy  of  the  petition,  etc.,  bat  merely  the  ache- 
dole. 
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(10.)  Inventory  of  Sequeatraied  lEffects  siparaiefrom  Petition. 

Inventory  of  the  cornSi  cattle,  household  fnmitorey  and  other 
effects  upon  the  farm  of  W,f  in  the  Parish  of  A.  and  Sheriff- 
dom of  ff.j  and  in  the  dwelling-house  and  offices  on  said  farm, 
possessed  by  C.  JD.,  Tenant  of  said  subjects,  sequestrated  in  vir- 
tue of  a  Warrant  of  the  Sheriff-substitute  of  the  said  Sheriffdom, 
dated  day  of  One  thousand 

eight  hundred  and  years,  obtained  at  the 

instance  of  G.  H^  Esquire  of  W^j  for  payment  and  secaiity 
to  him  of  pounds  shillings  sterling,  as 

the  rent  of  said  farm,  crop  and  year  ,  payable  at 

Whitsunday  and  Lammas  ,  in  equal  portioins,  and 

theespensea. 

In  tb:b  BOttse.— J?/tie  Room — a  chints  bed,  feather  bed, 
bokter,  and  four  pillows,  etc« 

Cattle — ^f our  work-horses,  one  riding^horse,  etc. 

Agricultural  ImplemenU — ^two  ploughs,  two  close-bodied  carts 
on  wheels,  etc.,  etc. 

Corns — ^the  barn-yard,  park,  oats.     Garden  Pariy  barley,  etc. 

I,  J.  J7.  J2.,  Assistant  Sequestration  Clerk  in  the  Sheriffdom 
of  E.J  along  with  K  Z.j  residenter  in  JS^.,  not  only  sequestrated 
the  corns,  cattle^  household  furniture,  and  other  effects  contained 
in  the  before  written  Inventory  thereof,  to  the  effect  mentioned 
in  said  Warrant  of  Sequestration ;  but  also  in  her  Majesty's  name 
and  authority,  and  in  name  and  authority  of  the  Sheriff  of  JSl, 
prohibited  and  discharged  the  said  C.  D^  and  all  others  her 
Majesty's  lieges,  from  meddling  or  intromiting  with  all  or  any 
part  of  the  goods  so  sequestrated,  directly  or  indirctly,  in  any 
sort,  under  whatever  colour  or  pretext,  tmtil  the  Sequestration  be 
removed*  And  I  certified  to  the  said  C  !>.,  and  all  such  as 
shall  presume  to  do  in  the  oohtraiy,  that  he  and  they  would  be 
prosecuted  as  accords  of  law.   This  Inventory  was  tdcen  on  the 

day  of  ,  One  thousand 

years,  in  presence  of  said  Y»  Z.;  and  I  left  a 

duplicate  thereof,  subscribed  by  me,  for  the  said  C.  D^  with  a 

servant,  within  his  said  dwelling-house  at  W.y  to  be  given  to  him, 

because  I  could  not  find  himself  personally,  before  and  in  pre- 
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sence  of  the  said  Y.  Z^  witness  to  the  premises,  and  hereto 
with  me,  on  this  and  the  preceding  pages,  subscribing. 

ACTS  OF  wABDma. 

(1.)  Act  of  Warding  on  a  Promissofy  Note. 

At  Edinburgh,  the  day  of  ,  One 

thousand,  etc.,  years,  in  presence  of  P*  C,  Enquire,  Bailie,  com- 
peared W,  /S.,  Procurator  for  ^4.,  after-designed,  and  gave  in 
the  Protest  underwritten,  desiring  the  same  might  be  registered 
in  the  Town  Court-books  of  J?.,  which  desire  the  said  Bailie  found 
to  be  reasonable,  and  desired  the  same  to  be  done.  Whereof 
the  tenor  follows.  \_The  Promissory  Note  and  Protest  here  copied 
in.']  And  ordains  the  Officers  of  this  Burgh  to  charge  the  said 
C.  to  make  payment  to  the  said  A,  of  the  sum  of  money  above 
witten,  within  six  days,  and  fence  and  arrest  his  debts,  etc^ 
attour,  poind,  and  apprise  his  readiest  goods  and  gear,  after  the 
Charge  is  duly  ^ven  and  expired.    Extracted  by 

(Signed)        J,  £.,  Clerk. 

(2.)  Execution  of  the  OJieer. 

Upon  the  day  of  One  thousand,  etc., 

years,  I.,  A.  B,j  Town-Officer  of  E.^  passed,  and  lawfully 
Warned  and  Charged  the  within  designed  C.  to  make  payment 
to  the  also  within  designed  A.y  of  the  sum  of  money  within 
written,  and  that  within  six  days  next  to  come,  after  the  date 
above  written.  This  I  did  by  delivering  a  copy  of  Chaige, 
signed  by  me,  to  a  servant  within  the  dwelling-house  of  the  said 
C,  in  Street,  E.y  because  I  could  not  apprehend  him- 

self personally,  with  certification.  A.  JS. 

(3.)  Warrant  to  Apprehend. 

At  E.f  the  day  of  One  thousand,  etc., 

years,  in  presence  of  P.  C,  Esquire,  Bailie,  compeared  A.  J?., 
Town-Officer,  and  made  faith  that  he  had  searched  and  sought 
for  the  goods  and  gear  of  the  within  designed  C,  to  have 
poinded  the  same  at  the  instance  of  the  also  within  designed  J.., 
for  payment  of  the  sums  of  money  charged  for,  but  could  find 
none  poindable  to  that  amount :  And  therefore  the  said  Bailie 
grants  warrant  to,  and  ordains  the  Officers  of  this  Burgh  to  pass, 


DEAN  OP  GUILD  COUBT.  431 

search  f or,  take,  and  apprehend  the  person  of  the  said  C.<,  and 
put  him  in  sore  ward,  firmance,  and  captivity,  within  the  Tol- 
booth  of  E.y  therein  to  remain  upon  his  own  proper  charges  and 
expenses,  aye  and  until  he  pay.  the  foresaid  sums.   Extracted  by 

(Signed)         J.  Z.,  Clerk. 

§  2.  Dean  of  Guild  Court, 

By  an  old  statute  (1593,  c.  184),  the  Dean  of  Guild  had 
jurisdiction  in  questions  between  merchant  and  merchant,  and 
merchant  and  mariner,  distinct,  and  hot  subordinate  to  the 
magistrates  or  Bailie  Court;  but  that  jurisdiction  has  fallen 
into  desuetude.  His  present  jurisdiction  is  exercised  always 
with  advice  of  certain  councillors,  who  have,  however,  no  right 
to  vote,^  The  court  is  empowered  to  take  care  that  buildings 
within  the  royalty  of  the  burgh  be  agreeable  to  law,  neither 
encroaching  on  private  property  nor  on  the  public  streets,  that 
houses  in  danger  of  falling  may  be  thrown  down,  rebuilt,  sold, 
or  re^paired.  The  court  may,  on  the  application  of  the  debtor, 
order  a  creditor  in  possession  to  repair  the  subject.  The 
Dean  of  Guild  has  a  jurisdiction,  exclusive  of  the  SheriEF,  in 
all  questions  between  the  proprietors  of  contiguous  tenements, 
— ^such  as  ascertaining  the  marches,  regulating  the  form  of 
buildings,  adjusting  servitudes,  etc.  No  house  or  other  build* 
ing  can  be  built  or  demolished,  in  whole  or  in  part,  within 
burgh,  without  his  authority  being  interponed ;  and  he  may 
summarily  ordain  a  party  to  rebuild  a  breach  made  in  a  wall 
without  authority.^  In  the  burgh  of  Dundee,  where  there  is 
both  a  Bailie  Court  and  a  Court  of  the  Dean  of  Guild,  it  has 
been  held,  in  terms  of  the  Act  of  Parliament  extending  the 
royalty  (1  and  2  Will.  IV.,  c.  66),  that  the  jurisdiction  of  the 
latter  is  not  exclusive,  and  an  application  as  to  the  rebuilding  of 
a  party  wall  may  be  presented  and  entertained  before  the  Bailie 
Court  {Milne  v.  MelvilU,  27  Nov.  1841,  IV.  D.  111).  The 
expense  of  building  a  house  on  a  waste  area,  rebuilding  or  re- 
pairing a  house,  he  may  declare  a  real  burden  affecting  the 
subjects.  He  has  no  power,  however,  to  prevent  a  person  build- 
ing to  the  verge  of  his  own  property,  in  order  to  widen  a  street, 
nor  to  judge  in  a  competition  of  heritable  rights.' 

1  Dunhp  and  Andrew,  12  Nov.  1824,  III.  S.  269. 
«  CTrwfie,  4  June  1825.  »  M.  7688. 
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The  proceedings  in  ibis  court  begin  always  in  the  f onn  of  a 
sttinmaij  applicatiim  or  petition.  The  same  rales  are  applied 
with  regard  to  these  by  the  Act  of  Sedemnt,  12  Nor.  1835, 
which  are  applied  to  proceedings  in  the  Bnrgh  Courts. 

FOBMB  IK  BSAK  OV  GUILD  OOtTBT. 

(1.)  ExeetiHm  of  Dean  of  Gmld  Petition. 

Upon  the  day  of  One  thousand,  etc.  yean, 

I,  X  j5.,Dean  of  Guild  O&cetaiE^  by  virtue  of  the  Wanaat 
of  the  Lord  Dean  of  Ghifld  of  E^  dated  the  day  of 

y  pronounced  on  this  Petition,  presented  to  him  and 
his  Council,  for  and  in  name  of  C.  D^  Street,  E^  againat 

E.  jP.,  residing  in  Street,  passed,  and  lawfully  sum- 

moned and  served  the  said  E  jP.,  Proprietor  of  the  upper  story 
of  the  tenement  within  mentioned,  with  a  full  copy  of  the  said 
Petition,  and  Deliverance  thereon,  and  desired  and  required  him 
to  lodge  Answers  thereto  with  the  Clerk  of  Court  ^fpeeify  ttlhen 
Chamben  are  eituated]^  and  that  within  days  after  the 

date  hereof  ,  being  the  date  of  my  Summons  and  Service  on  him, 
with  certification.  This  I  did  by  leaving  a  full  copy  of  the 
said  Petition,  and  Deliverance  thereon,  each  page  thereof  b^g 
signed  hy  me,^  with  a  just  copy  of  Citation,  to  the  eflfect  for^ 
said,  thereto  subjoined,  with  a  servant,  within  the  dwellings 
house  of  the  said  C.  i>.,  situated  in  Street,  E^  to  be  given 

to  him,  because  I  could  not  find  himself  personally.  Which 
copy  of  Citadon  was  signed  by  me,  did  bear  the  date  hereof,  and 
of  said  Deliverance,  with  the  name  and  designation  of  K  Z^ 
indweller  in  E^  witness  present  at  the  premises,  and  hereto  with 
me  snSbscribing. 

T.  Z.,  Witness. 

(2.)  Schedule  of  Sermee  for  Partjf. 

I,  A*  B^  Dean  of  Quild  Officer  of  E^  by  virtue  of  a  warrant 
of  the  Lord  Dean  of  Guild  of  J5L,  dated  the  day  of 

^  It  is  usual,  bat  unnecesnry,  except  in  tbe  Sheriff  Coorti,  to  sign  the 
oopies  of  papers  left.    It  is  enough  if  the  oitatioa  be  signed  by  the  officer. 
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One  thousand,  etc.  years,  on  a  Petition  presented  to  him  and  his 
Council,  at  the  instance  of  €•  D.  [design  him]  against  E»  jPl 
[design  Atm],  summon  and  serve  jou,  the  said  E.  F^  with  a  full 
copy  of  said  Petition,  and  Deliyerance  thereon,  and  desire  and 
require  you  to  lodge  your  Answers  thereto  with  the  Clerk  of 
Court  [specify  where  their  Chambers  are  situaied]y  and  that 
within  days  after  tliis  my  Summons  and  Service  on  you, 

with  certification;  and  in  the  meantime,  interdict,  prohibit^ 
and  discharge  you  from  proceeding  farther  with  the  operations 
complained  of,  in  terms  of  said  Deliverance.  This  I  do  upon 
the  day  of  One  thousand,  etc.  years,  in  pre- 

sence  of  Y.  Z.^  residenter  in  E.^  witness  to  the  premises. 

If  there  is  an  interdicty  add  in  Execution^  after  ^  certification/ 
^and  in  the  meantime  interdicted,  prohibited,  and  discharged 
him  from  proceeding  further  with  the  operations  complained  of, 
in  terms  of  said  Deliverance.' 

§  3.  BarorCs  Courts. 

The  jurisdiction  of  this  court  is  now  seldom  if  ever  exercised, 
both  because  it  is  put  under  so  many  restrictions  by  the  Heri- 
table Jurisdictions  Act,  20  Geo.  n.,  c.  43,  and  because  the 
Sheriff  Court  and  Sheriff  Small  Debt  Court  are  much  more 
convenient  tribunals  for  the  cases  where  it  is  still  competent. 
A  baron,  in  the  sense  of  the  word  here  employed,  is  a  landed 
proprietor  having  certain  jurisdiction.  To  constitute  a  baron  in 
the  strict  sense  of  the  word,  as  it  is  used  here,  he  must  have  his 
lands  erected,  or  at  least  confirmed  by  the  sovereign,  in  liberam 
haroniam ;  and  he  can  exercise  no  jurisdiction  till  he  be  inf ef t, 
because  till  then  he  is  not  the  kin^s  vassal.  He  formerly  had 
a  very  extensive  jurisdiction,  both  civil  and  criminal.  But  by 
the  20  Geo.  H.,  c.  43,  it  was  enacted  that  no  heritor  of  land  in 
Scotland,  erected  into  a  barony,  or  granted  with  a  lower  juris- 
diction, or  their  bailies,  shall  have  any  jurisdiction  in  any 
criminal  cause,  other  than  assaults,  batteries,  or  smaller  crimes, 
for  which  the  punishment  shall  not  exceed  a  fine  of  twenty 
shillings  sterling,  or  sitting  in  the  Stocks  for  three  hours  in  the 
day-time,  which  fine  shall  be  recovered  by  distress  or  poinding ; 
and  in  default  of  such  distress,  by  imprisonment  not  exceeding 

2B 
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one  month.  In  civil  causes,  a  baron's  jurisdiction  is  limited  to 
forty  shillings,  except  for  recovering  from  his  tenants,  yassals, 
and  possessors,  rents,  feu-duties,  and  profits,  and  multures  and 
services  payable  or  prestable  to  the  mill  of  the  barony.^  He 
may  have  a  prison,  under  certain  restrictions;'  but  no  person 
is  to  be  committed  to  prison  for  custody  in  order  to  trial  for 
assaults,  batteries,  and  smaller  crimes,  without  a  warrant  in 
writing,  expressing  the  cause  of  such  commitment.'  The  juris- 
diction has  been  in  use  to  be  exercised  by  means  of  a  bailie, 
commonly  the  agent  of  the  baron.  The  bailie  must  not  now 
act,  under  a  pendty  of  L.IO,  till  he  take  the  oaths  to  govern- 
ment.^ 

The  above  statute  expressly  reserves  the  jurisdiction  of  royal 
burghs,  and  also  all  jurisdiction  competent  to  any  burgh  of 
regality  or  barony,  or  to  the  magistrates  of  it,  which  is  indepen- 
dent of  the  lord  of  regality  or  baron. 

By  a  subsequent  statute,'  the  Crown  is  empowered  to  erect 
free  and  independent  burghs  of  barony  on  those  parts  of  the 
sea-coast  where  fisheries  are  carried  on,  in  the  same  manner  as 
before  the  20  Geo.  II.,  the  magistrates  in  which  have  a  cumula- 
tive jurisdiction  with  the  justices  of  the  county. 

Whether  a  baron-bailie  is  to  be  held  as  one  of  the  judges- 
ordinary,  is  a  doubtful  point.'  Instances  have  occurred  of  an 
afiidavit  taken  before  him  being  rejected  as  the  ground  of  a 
mercantile  sequestration,  on  the  assumption  that  he  was  not  a 
judge-ordinary.^  It  is  not  settled  whether  baron  courts  can 
grant  letters  of  open  doors  for  the  purpose  of  poinding,  but  it 
rather  appears  they  can.'  The  Court  of  Session  will  not  grant 
such  letters  where  the  Sheriff's  authority  has  not  been  inter- 
poned  to  the  baron's  decree.*  It  has  been  decided  that  a  baron- 
bailie  has  jurisdiction  within  bis  barony  in  sequestration  for 
rents.*' 

Homings  are  not  competent  on  the  decrees  of  baron-bailies,** 

>  20  Geo.  II.,  c.  43,  §  17.  »  Ibid.,  §  18. 

«  Ibid.,  §  19.  *  Ibid.,  §  23. 

*  25  Geo.  III.,  c.  122.  •  See  Bankton,  IV.  16, 1. 
'  See  Darling's  Practice,  610. 

•  29  June  1748.  Kilk.  338.  •  Ibid. 

10  TuUoch,  19  Jane  1834,  XII.  S.  754 ;  see  Stair,  II.  3,  2  and  62. 
"  Cormack,  16  June  1753,  M.  5746. 
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t>ut  they  appear  to  be  competent  on  the  decrees  of  burghs  of 
regality  or  barony,  at  least  where  there  has  been  an  inveterate 
usage  ;^  neither  can  a  baron  issue  an  act  of  warding.*  It  has 
been  said  that  he  has  no  jurisdiction  in  trespass,  even  where  his 
own  tenant  is  the  trespasser;'  but  it  has  been  decided  that  he 
may  try  summarily  without  a  jury,  and  punish  by  imprisonment 
or  otherwise,  such  offences  as  keeping  a  house  of  bad  fame.^ 
In  the  case  here  cited,  sentence  of  imprisonment  was  pronounced 
directly,  and  not  a  fine,  as  appears  to  be  directed  by  20  Geo.  11. 
Barons  may  prosecute  their  vassals  and  tenants  before  their  own 
courts  (their  bailies  sitting  as  judges)  for  feu-duties  and  rents 
to  any  amount;  and  the  Act  1669,  c.  4,  permits  them  to  poind 
instantly,  and  without  any  charge.  But  it  has  been  doubted 
whether  it  would  at  present  be  safe  to  poind  for  rents  without  a 
charge.  Baron-bailies  have  been  found  to  have  a  jurisdiction 
in  border  warrants,^  but  in  an  old  case  it  was  held  they  had  not 
power  to  incarcerate  on  a  meditatione  fugcB  warrant.*  Though 
proceedings  in  baron  courts  are  expressly  mentioned  in  the 
Act  1540,  c.  75,  verbal  citations,  verified  by  the  officer^s  oath, 
have  by  immemorial  practice  been  sustained.^  Baron  courts  not 
being  Courts  of  Record,  the  extracts  of  their  decrees  are  not 
effectual,  but  the  principal  minutes  and  judgments  must  be  pro^ 
duced  in  appeals,  advocations,  or  suspensions.' 
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(1.)  Citation  for  Party. 

I,  A.  B.y  Baron-OflScer  of  the  Barony  of  2>.,  by  virtue  of  a 
Warrant  of  the  Baron-Bailie  of  the  said  Barony,  dated  at  D. 
the  day  of  One  thousand,  etc.  years,  proceed- 

ing on  the  Complaint  of  E.  F.y  Esquire  of  6r.,  against  you, 

^  Magistrates  of  Paisley,  30  Nov.  1799,  M.  7687. 

•  11  Feb.  1756,  v.  supra,  846. 

»  M'MiUan,  10  Dec.  1826,  IV.  Sh.  297. 

«  Maxwell,  16  Dec.  1775,  M.  7881,  v.  supra^  494 ;  Hailes,  668. 

•  PotU  V.  Hunter,  28  July  1705,  M.  4829. 
^  NeUon,  18  Jan.  1678,  M.  3548. 

»  Bankt.  IV.  16,  2.  •  Ibid. 
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H*  J.f  tenant  in  TFI,  In  her  Majesty's  name  and  anthorily,  and 
in  name  and  authority  of  the  said  Baron-Bailie,  lawfully  Sum- 
mon, Warn,  and  Charge  you,  the  said  JI.  J.,  to  appear  in  the 
ordinary  Court-place  at  i>.,  in  a  Baron  Court  to  be  there  held, 
the  day  of  ,  in  the  hour  of  canse^ 

o'dodL  forenoon,  to  answer  at  the  instance  of  E.  F^  Complainer, 
in  the  matter  mentioned  in  said  Complaint,  with  certification. 
This  I  do  within  the  Lands  of  said  Barony,  this  day  of 

One  thousand,  etc,  before  F.  Z.y  reaidenter  m  D^ 
witness  to  the  premises. 

A.  B.y  Baron-Officer. 

(2.)  Exeeittion. 

Upon  the  day  of  One  thousand,  etc.,  I, 

A^  jB.,  Baron-Offioer  of  the  Barony  of  D.,  by  virtue  of  a  War- 
rant of  the  Baron-Bailie  of  said  Barony,  dated  the  day 
of  One  thousand,  etc.  years,  proceeding  on  the  Complaint 
of  E.  F^  Esquire  of  G.y  against  H.  J^  tenant  in  TT.,  passed, 
and  in  her  Majesty's  name  and  authority,  and  in  name  and 
authority  of  said  Baron-Bailie,  lawfully  Summoned,  Warned, 
and  Charged  the  said  H.  J.  to  appear  in  the  ordinary  Conri- 
place  at  27.,  in  a  Baron  Court  to  be  there  held,  the 
day  of  One  thousand,  etc.  years,  in  the  hour  of  cause, 
o'clock  forenoon,  to  answer  at  the  instance  of  the  said 
E,  F.y  Complainer,  in  the  matter  mentioned  in  the  said  Com- 
plaint, with  certification.  This  I  did  by  deliyering  to  the  said 
J.  ff.y  personally  apprehended  at  TT.,  within  the  Lands  of  said 
Barony,  a  full  double  of  said  Complaint,  with  a  just  copy  of 
Citation  subjoined  thereto.  Which  copy  of  Citation  was 
subscribed  by  me,  did  bear  the  date  hereof,  the  date  of  said 
Complaint,  and  the  name  and  designation  of  Y.  Z,y  reaidenter 
in  i>.,  witness  to  the  premises,  and  hereto  with  me  subscribing 
on  this  and  the  preceding  page,  as  also  the  marginal  addition 
on  page  first ;  two  words  delete  before  signing. 

A.  £L,  Baron-Officer. 

Y,  Z.y  Witness. 
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INFEBIOB  OOTTRTS — continued.     COUET8  HOLDING  AUTHOBITT 

BY  8TATUTB. 

§  1.  ConstUtUion  of  Justice  of  Peace  Court. 

The  first  Act  of  Parliament  by  which  the  powers  and  duties 
of  justices  of  the  peace  are  laid  down,  is  the  statute  1617,  c.  8. 
Constables  are  the  proper  officers  of  the  justices  of  the  peace, 
and  their  authority  is  first  defined  by  the  same  statute.  The 
Act  1661,  c.  38,  passed  in  the  first  Parliament  after  the  Restora- 
tion, lays  down  anew  the  commission  and  instructions  to  the 
justices  of  the  peace  and  constables.  The  following  is  the 
tenor  of  the  instructions  given  in  this  Act  to  the  constables : — 

^Our  sovereign  lord,  with  advice  of  his  estates,  finds  and 
declares  that  the  constables  are  to  be  made  choice  of  by  the 
commissioners  and  justices  of  the  peace  in  their  quarter  ses- 
sions throughout  the  whole  country,  two  at  least  in  evexy  parish, 
or  more,  according  to  then:  discretion,  having  consideration  of 
the  quality  thereof.  In  great  towns  likewise,  not  being  cities  nor 
free  burghs,  they  are  to  appoint  a  number  of  constables  propor- 
tionably  to  the  greatness  thereof ;  but  in  all  burghs,  regall  and 
free  cities,  the  constables  are  to  be  chosen  by  the  magistrates  of 
the  same,  and  they  are  to  endure  and  to  be  changed  every  six 
months.' 

'And  who  shall  refuse  to  accept  the  charge,  and  not  to  give 
his  oath  for  dutiful  execution  thereof,  shall  be  imprisoned  and 
fined  at  the  discretion  of  the  justices  of  the  peace  at  their  next 
sitting.' 

FoUoweth  the  oath  to  be  taken  by  the  constables : — 

'  /  do  swear  that  I  shall  faithfully  and  truly  discharge  the 
office  of  constabulary  witkin  the  paroch  of  efc,  induring  the 
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time  appointed  to  mej  and  shall  not  for  favoTy  respect^  or  fear 
of  any  many  forbear  to  do  what  becometh  me  in  the  eaid  ofjUe ; 
and  above  all  thingsy  I  shall  regard  the  keeping  and  preserving  of 
the  Kin^s  Majestj/s  peace^  and  shall  at  every  quarter  session 
and  meeting  of  justices j  give  true  and  due  information  of  any 
breach  which  Jiath  been  made  of  his  Majesty^ s  peace  within  the 
bounds  of  my  commandment^  and  shall  no  way  hide^  cover j  nor 
conceal  the  samCy  nor  any  of  the  proofs  or  evidences  which  I  c€m 
give  for  the  clearing  and  proving  thereof:  so  help  mc  God* 

^  All  the  constables,  or  at  least  one  of  eveiy  paroch,  intrusted 
with  power  to  answer  for  the  rest  within  the  said  paroch^  shall 
attend  at  every  quarter  session,  there  to  give  information  of  all 
such  breaches  of  the  peace,  and  other  misdemeanours  aa  haye 
happened  within  their  bounds  since  the  preceding  sessions,  and 
have  come  to  their  knowledge ;  and  shall  no  way  hide,  cover, 
nor  conceal  the  same,  nor  any  of  the  proofs  or  evidences  which 
they  can  give  for  the  clearing  and  proving  thereof ;  and  other- 
ways  to  give  the  bench  further  information  in  anything  where- 
in  they  shall  be  required,  and  to  receive  from  the  said  justices, 
at  the  end  of  the  session,  such  order  and  direction  as  they  then 
shall  enjoin  and  appoint' 

^  Every  constable  in  their  respective  paroches  shall  apprehend 
any  suspicious  persons  who  are  night-walkers,  and  cannot  give  a 
good  account  of  themselves,  and  carry  them  to  the  next  justices 
of  peace,  to  find  caution  for  their  good  behaviour,  or  otherwise 
be  committed  to  prison;  and  the  said  constable  or  constables 
shall  stay  and  arrest  all  vagabonds,  sturdy  beggars,  and  Egyp- 
tianSy  and  carry  them  before  some  justice  of  the  peace,  who 
shall  take  order  for  their  committing  to  prison  or  other  pimish- 
ments,  according  to  the  statutes  of  Parliament/ 

<  Every  constable  in  their  respective  paroches  shall  arrest  all 
idle  persons,  whom  they  know  to  have  no  means  to  live  upon, 
and  will  not  betake  themselves  to  any  labour,  trade,  or  occupa- 
tion, and  shall  carry  them  before  some  justices  of  peace,  who, 
after  examination,  shall  either  commit  them  to  prison,  or  take 
surety  of  them  for  their  appearance  at  the  next  quarter 
sessions.' 

'  All  constables  in  their  respective  paroches  shall  apprehend 
every  person  or  persons  that  shall  be  guilty  and  culpable  of 
slaughter,  murther,  theft,  or  any  other  culpable  crime  whatsoever, 
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and  shall  require  his  neighbours  to  assist  for  safe  conveying  of 
such  person  or  persons  to  the  next  justice  of  the  peace,  who 
shall  commit  him  or  them,  or  take  surety,  according  to  the  in- 
structions given  to  the  justice  of  peace  in  such  like  cases.  And 
if  any  person  or  persons  shall  refuse  or  delay  to  assist  the  said 
constable  or  constables  in  ex^ecuting  his  or  their  offices,  such 
persons,  for  refusing  or  delaying,  shall  be  imprisoned,  or  other- 
wise punished  by  the  said  justices  at  their  sessions.' 

^All  constables  shall  arrest  any  persons  not  being  in  his 
Majestiis  service,  who  shall  be  found  wearing  of  hagbuts,  guns 
or  pistols  in  any  sort,  and  shall  cany  them  before  some  justice 
of  peace,  who  is  either  to  take  security  for  their  appearance  the 
next  quarter  session,  or  commit  them  prisoners  till  they  do  the 
same,  unless  they  be  licenced  from  the  council,  or  some  em- 
powered from  them  to  give  such  licences.' 

*  Upon  the.  appearance  of  any  fray  or  stir  betwixt  parties, 
the  constable  shall  require  the  assistance  of  his  neighbours  for 
sundering  of  the  parties  :  and  if  there  be  any  harm  done  to  the 
constable  or  any  of  the  assistants  by  them  who  made  the  fray, 
they  shall  be  punished  by  the  justices  at  the  next  sessions.' 

t.  9.  ^  When  any  person  or  persons  have  made  a  fray,  and 
then  flee  to  a  house,  the  constable  or  constables  may  follow  to 
the  house  to  open  the  doors,  which,  if  he  or  she  shall  refuse,  he 
shall  take  notice  of  the  master  or  keeper  of  the  house,  and  re- 
quire witnesses  thereon;  and  albeit  the  delinquent  shall  flee 
further,  without  the  bounds  of  the  constable's  charge,  yet  may 
the  constable  follow  and  apprehend  him  in  a  fresh  pursuit,  and 
crave  concurrence  of  the  country  for  that  effect.' 

h  10.  The  constables  in  every  parish  shall  execute  all  such 
'  precepts  and  warrants  as  they  shall  from  time  to  time  receive 
from  the  justices  of  peace.' 

•  •  «  .  •  • 

L  11.  ^If  any  party  complain  to  a  constable  that  he  is 
threatened  by  another,  then  shall  the  constable  apprehend  the 
threatener,  and  carry  him,  with  the  party  complaining,  before 
the  next  justice  of  the  peace ;  and  if  he  refuse  to  go,  then  shall 
he  carry  him  to  prison.' 

The  instructions  given  by  these  early  Acts,  modified  accord- 
ing to  the  circumstances  of  the  present  time,  may  be  said  to 
constitute  the  duties  of  the  office  of  constable  at  common  law, 
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in  contradistinctioii  to  the  more  specific  enactments  of  recent 
statutes,  under  which  constabulary  bodies  throughout  the  oountiy 
are  now  provided  with  a  code  of  regulations. 

The  last  Act  which  regulates  the  constabulary  force  in 
counties,  is  the  Act  20  and  21  Vict,  c.  72,  entitled  <  An  Act  to 
render  more  effectual  the  Police  in  Counties  and  Burghs  in 
Scotland;'  which  entrusts  the  constables  appointed  under  it 
with  all  the  duties  attaching  to  constables  or  police-officers  with* 
in  any  county  at  the  date  of  passing  the  Act. 

§  2.  Police  Courts  in  Totons* 

It  has  already  been  seen  that  tlie  early  statutes  which  ordered 
constables  to  be  appointed  in  counties  by  the  justices  of  the 
peace  at  their  quarter  sessions,  provided  that  they  should  be 
appointed  in  royal  burghs  by  the  magistrates.  The  police  of 
towns  is  now  regulated  by  a  variety  of  statutes.  The  general 
Acts,  which  have  been  adopted  in  whole  or  in  part  in  some 
burghs  in  Scotland^  are  3  and  4  Will.  lY.,  c.  46 ;  10  and  11 
Vict.,  c.  89 ;  and  13  and  14  Yict.,  c.  33.  In  larger  towns,  Edin- 
burgh, Glasgow,  Dundee,  Greenock,  etc.,  the  police  are  regu- 
lated by  special  local  Acts.  By  such  Acts  the  magistrates  of  the 
burgh,  or  a  portion  of  them,  are  invested  with  statutory  powers 
as  magistrates  of  police ;  and  the  several  officers  and  individuals 
forming  the  police  force,  are,  besides  the  powers  specially  given 
them  in  the  respective  statutes,  invested  with  the  powers  of 
constables  at  common  law. 

Towns  and  burghs  which  have  neither  adopted  any  of  the 
general  Acts  for  police  of  towns,  nor  have  an  Act  of  their  own, 
will  form  part  of  the  county  for  the  purposes  of  the  Act  20  and 
21  Vict.,  c.  72. 

By  §  14  of  this  statute  it  is  enacted,  that  '  all  warrants  and 
deliverances  which  may  be  issued  in  any  criminal  proceeding 
within  any  county  by  the  Sheriff,  or  any  justice  or  justices  of 
the  peace  of  such  county,  or  magistrates  of  burghs  forming 
part  of  such  county,  for  the  purposes  of  this  Act,  may  be  served 
and  executed ;  and  all  services,  citations,  and  executions  in  any 
criminal  proceeding  before  such  Sheriff,  justices,  or  magistrate, 
may  be  made  and  given  by  any  constable  of  such  county  ap- 
pointed under  this  Act.' 

It  would  be  obviously  out  of  place  to  attempt  to  give  a 
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general  view  of  the  summary  procedmre  under  the  Police  Act^ 
because,  although  there  is  considerable  similaritj  between  the 
general  features  of  the  procedure  under  the  various  Acts,  yet 
their  details  are  sufficientlj  varied  to  render  it  difficult  to  ex- 
tract any  general  principles  from  the  cases  of  suspension,  etc, 
to  which  they  have  given  rise*^ 

§  3.  Small  Debt  Jurisdiction  ofJtiaiices. 

The  small  debt  jurisdiction  of  justices  of  the  peace  in  dvil 
causes  is  now  regulated  by  the  Acts  6  Geo.  lY.,  c«  48,  and  12 
and  13  Vict.,  c.  34.  By  the  first  of  these  Acts,  it  is  made 
competent  for  any  two  or  more  justices  of  the  peace  to  hear 
and  determine  all  causes  and  complaints  brought  before  them 
concerning  the  recovery  of  debts,  or  the  making  effectual  any 
demand,  provided  the  debt  or  demand  do  not  exceed  the  value 
of  five  pounds  sterling,  exclusive  of  expenses.' 

The  cause  proceeds  upon  complaint,  signed  by  the  clerk  or 
depute-clerk  of  the  peace,  agreeably  to  the  form  in  schedule 
(A),  annexed  to  the  last  statute :  ^  And  a  copy  of  the  complaint, 
with  citation  thereon,  and  also  a  copy  of  the  account,  document  of 
debt,  or  state  of  the  demand,  being  delivered  by  a  constable  to  the 
defender  personally,  or  left  at  the  dwelling-place  of  the  defender, 

^  The  following  are  some  of  the  later  casei  pertinent  to  the  dttty  of 
officers  in  proceedings  under  the  Police  Acts : — ^Insfance. — Miiehdl  v.  Scott 
and  Mackay^  24  Jane  1847,  Arklej  315  (Dundee).  Warraiit  or  Citation. 
— Robertson  v.  Mackay,  21  July  1846,  Arkley  115.  Due  Citation  and 
Notice  to  Accused  of  Charge  Libelled. — Mackean  y.  Wilson^  9  Dec.  1848, 
Shaw  133  (Glasgow) ;  Ritchie  v.  Palmer,  20  Dec.  1848,  Shaw  142  (Dundee) ; 
Craig  t.  Steel,  20  Dec.  1848,  Shaw  148  (Country) ;  Wel^  v.  Macpherson, 
19  April  1850,  Shaw  345  (Invemefls) ;  Blyihs  v.  M'Bam,  20  Feb.  1852, 
Shaw  555  (General  Act,  13  and  14  Vict.,  c.  33) ;  Cogan  v.  Anderson^  16 
Dec.  1854,  I.  Irv.  588  (Inyemess) ;  Bisset  v.  Mackay,  3  March  1855,  II. 
Iry.  69  (General  Act,  13  and  14  Vict.,  c.  33) ;  Orr  v.  ATCaUum,  25  June 
1855,  II.  Irv.  183  (Greenock).  Application  for  Delay. — M^Mahon  v. 
Morton,  6  Feb.  1856,  II.  Inr.  383  (General  Act,  13  and  14  Vict.,  c.  83) ; 
Smiih  O'Brien,  etc.  v.  Linton,  21  Feb.  1857,  II.  Inr.  603  (Edinbnxgh). 
Court  must  be  Public— Ftnnte  v.  Gilmour,  11  June  1850,  Shaw  368  (hekl 
at  common  law).  Summary  trial  too  late. — Bain  v.  O^Neil,  14  Dec. 
1854, 1.  Inr.  583  (Glasgow).  Finality  Clause. — Bums  v.  Burnet,  12  June 
1860,  Shaw  373  (Qlai^w).  Gray  v.  M'GUl,  27  Feb.  1858,  IH.  Inr.  29 
(Glasgow). 

«  6  Geo.  rv.,  0  48,  S  2. 
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or,  in  the  case  of  a  company,  at  the  ordinaiy  place  of  business 
of  the  company,  six  days  at  least  before  the  diet  of  conrt  men- 
tioned in  such  complaint,  shall  be  good  and  effectual  to  all  intents 
and  purposes,  anything  in  the  said  recited  Act,^  requiring  a 
second  citation,  where  the  first  citation  had  not  been  delivered 
personally,  to  the  contrary  notwithstanding.'^ 

'When  a  constable  or  other  peace  officer  shall  be  required 
by  any  party,  whether  pursuer  or  defender,  to  cite  any  persons 
as  witnesses,  he  shall  be  obliged  to  lodge  a  written  execution  of 
every  such  citation  in  the  clerk's  hands,  at  or  before  the  diet  of 
court  to  which  the  defender  has  been  summoned,  or  otherwise 
to  verify  in  court  the  execution  of  citation,  as  the  justices  may 
see  fit;  and  if  the  witnesses  cited,  either  upon  the  one  part 
or  the  other,  do  not  appear  at  the  time  and  place  to  which  they 
are  cited,  it  shall  be  competent  to  the  party  or  parties  to  apply 
for  a  new  warrant  to  compel  their  attendance  at  the  next  stated 
or  adjourned  meeting,  which  warrant  may  require  them  to  attend, 
in  order  to  give  evidence,  under  a  penalty  not  exceeding  twenty 
shillings  sterling,  to  be  awarded  by  the  justices  of  the  peace  in 
case  of  their  not  appearing,  unless  a  reasonable  excuse  be  offered 
and  sustained,  which  penalty  shall  be  payable  to  the  party  at 
whose  instance  the  witness  was  cited,  and  may  be  recovered  by 
him  in  the  same  form  and  manner  as  herein  directed  with  regard 
to  other  small  debts ;  or,  in  the  option  of  the  justices,  the  wit- 
ness so  failing  to  appear  after  a  second  citation,  and  not  sending 
a  reasonable  excuse  which  shall  be  sustained  by  the  justices, 
may  be  imprisoned  for  a  certain  time  in  the  county  prison  not 
exceeding  ten  days :  provided  that  the  aforesaid  penalty  shall 
not  be  awarded  or  recoverable,  or  the  witness  be  liable  to  the 
said  imprisonment,  unless  the  second  citation  shall  have  been 
given  not  later  than  the  sixth  day  before  the  diet  of  court  to 
which  he  has  been  cited.'* 

When  decree  has  been  pronounced  in  absence  of  the  defender, 
he  may,  on  applying  for  rehearing,  obtain  a  warrant  sisting  execa- 
tion,  and  containing  authority  to  cite  the  pursuer  and  witnesses ; 
and  a  copy  of  the  warrant  for  rehearing  being  served  upon  the 
other  party  personally,  or  left  at  the  dwelling-place  of  such  party, 
in  the  manner  and  upon  the  inducicB  before  prescribed  regarding 

1  6  Geo.  IV.,  c.  48.  •  12  and  18  Vict.,  c.  34,  %  1. 

»  6  Geo.  IV.,  c.  48,  §  4. 
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the  service  of  a  complaint,  is  an  authority  for  rehearing  the 
cause.^  The  decree  and  warrant  for  diligence  is  made  out  con-* 
formable  to  schedule  (A)  of  the  first  statute.^ 

A  copy  of  the  decree,  ^  containing  warrant  for  arresting  or 
poinding  the  effects  of  the  defender,  or  for  committing  his  person 
to  prison,'  together  with  a  particular  note  or  statement  of  the 
expenses,  in  those  cases  where  expenses  have  been  awarded  as 
the  same  may  have  been  incurred  and  are  authorized  by  this 
Act,  shall  by  the  Clerk  be  annexed  to  the  complaint,  and,  on  the 
same  paper  with  it,  the  said  copy  of  decree  and  warrant,  being 
conformable  to  the  schedule  marked  (A),  annexed  to  the  present 
Act ;  which  copy  of  decree  and  warrant,  being  signed  by  the 
clerk  or  his  deputy,  and  delivered  to  the  party  in  whose  favour 
the  same  is  granted,  shall  be  a  warrant  for  execution,  after  the 
expiration  of  ten  free  days  from  the  date  of  pronouncing  the 
decree,  if  the  party  against  whom  it  shall  have  been  given  was 
personally  present  in  Court  when  it  was  pronounced,  or  had 
appeared  by  one  of  his  family  admitted  to  attend  for  him ;  or  if 
he  was  not  so  present,  execution  shall  only  proceed  after  a 
charge  of  ten  free  days,  to  be  given  by  the  constable  or  peace 
officer,  either  by  delivering  a  copy  of  the  decree  or  judgment  to 
the  party  personally,  or  leaving  the  same  at  his  dwelling-house 
or  place  of  abode,  to  which  charge  the  constable  or  officer  shall 
make  oath  if  required/* 

The  warrant  or  decree  may  be  enforced  by  a  constable, 
either  in  the  county  in  which  the  same  has  been  issued,  or  in 
any  other  county  or  counties ;  provided  that,  when  enforced  in 
any  other  county,  the  warrant,  or  decree,  or  extract  thereof, 
shall  first  be  endorsed  by  the  clerk,  or  depute-clerk,  of  the 
peace  of  such  other  county,  who  is  hereby  required  to  make  such 
endorsement  on  payment  of  a  fee  not  exceeding  one  shilling.^ 

Directions  are  then  given  for  carrying  out  poinding  in  a 
summary  way,  very  similar  to  those  in  small  debt  proceedings 
before  the  Sheriff.^ 

'  6  Geo.  rV.,  c.  48,  §  6 ;  12  and  18  Vict.,  c.  34,  §  2. 

*  6  Geo.  IV.,  c.  48,  §  10,  and  Schedule  A. 

'  This  can  scarcely  now  be^ccHnpetent,  after  the  Act  of  5  and  6  Will.  IV., 
c.  70. 

*  6  Geo.  IV.,  c.  48,  §  10.  «  12  and  13  Vict.,  c.  34,  §  8.      j 
«  6  Geo.  IV.,  c.  48,  §  12, 18. 
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Proceedings  under  this  Act  cannot  be  redaced  by  the  Court 
of  Session,  except  on  the  ground  of  malice  and  oppression  on 
the  part  of  the  jastices,  and  only  in  that  caae  if  brought  within 
a  year  after  the  date  of  the  decree  of  the  justices.^ 

§  4.  Jurisdiettan  under  Bevenue  Statutes. 

By  the  Articles  of  Union,  the  laws  for  regulating  the  trade, 
customs,  and  excise,  are  declared  to  be  the  same  in  Scotland  as 
in  England ;  and  accordingly,  justices  of  the  peace  in  Scotland 
are  Tested  with  the  same  powers  as  those  in  England,  in  matters 
touching  the  customs  and  excise. 

Distress  is  an  execution  borrowed  from  English  procedure^ 
and  granted  by  justices  for  levying  penalties  or  other  sams 
chiefly  for  offences  against  the  revenue.    If  the  sum  for  which 
the  distress  was  made,  with  the  reasonable  expense  of  making 
and  keeping  it,  be  not  paid  within  the  time  specified  in  the 
warrant,  the  constable  seQs  the  goods,  and,  after  deducting 
the  expenses,  returns  the  surplus  to  the  owner.     The  constable 
must,  if  asked,  show  his  warrant,  and  allow  a  copy  to  be  taken. 
Personal  goods  and  chattels  are  the  proper  subjects  to  distrain* 
Things  sent  to  a  public  place,  as  a  horse  in  a  smithy,  the 
goods  of  a  guest  at  an  inn,  cannot  be  distrained  for  the  debt  of 
the  smith  or  innkeeper.     No  part  of  real  property,  as  doors, 
windows,  furnaces,  cauldrons,  can  be  distrained.'    Distress  mnst 
not  be  made  before  sunrise,  nor  after  sunset.     The  constable 
cannot  break  open  doors  to  take  a  distress,  unless  on  a  warrant 
from  a  justice  of  the  peace,  authorizing  the  breaking  open  of 
doors.    The  officer  cannot  put  the  distrained  goods  to  his  own 
use.    Where  there  is  not  sufficient  distress  within  the  jurisdic- 
tion of  the  justices  granting  the  warrant,  the  constable,  on  oath 
to  the  fact  being  made  by  one  credible  witness,  will  get  the 
warrant  indorsed  by  any  justice  of  the  peace,  within  the  jnns- 
diction  where  there  are  goods,  and  may  then  proceed  to  levy  > 
distress  on  them.    The  oath  must  be  indorsed  on  the  warrant 
All  goods  in  respect  of  which  excise  duties  are  paid,  and  the 
materials  and  utensils  employed  in  their  manufacture,  are  pi^ 
f erably  liable  for  payment  of  duties  and  penalties.    If  the  officer 
make  a  return,  that  there  is  not  a  sufficiency  of  goods,  the  jus- 
tices issue  a  warrant  to  imprison  the  debtor.' 

»  §  1*.  *  BeU's  Law  Dictionary,  p.  815.  •  HI.  Hutch.  369. 
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It  has  been  decided  that  a  poinding  cannot  proceed  on  a 
justice  of  peace  decree  under  the  Excise  Acts,  as  these  ordered 
distress.^ 

§  5.  Jurisdiction  of  Justices  under  Penal  Statutes. 

Justices  of  the  peace  are  entrusted  with  the  execution  of 
various  penal  statutes,  in  which  part  of  their  jurisdiction,  though 
much  depends  on  the  particular  statute,  there  are  some  general 
requisites  to  be  observed,  which  may  be  stated  as  follows: — 
The  proceedings  must  be  commenced  bj  a  written  complaint,^ 
libelling  the  particular  statute  and  section  founded  on;'  and 
where  a  criminal  process  is  intended,  unless  there  is  an  express 
provision  to  the  contrary  in  the  statute  founded  on,  the  com- 
plaint must  be  either  at  the  instance  or  with  concurrence  of  the 
procurator-fiscal?^  As  all  proceedings  in  criminal  trials  before 
justices  of  the  peace  are  subject  to  review  of  the  Court  of  Justi- 
ciary, it  is  necessary  that  a  written  record  of  the  proceedings  be 
preserved.  The  evidence,  therefore,  as  well  as  all  important 
steps  of  the  proceedings,  must  be  preserved  in  writing,^  properly 
authenticated.  Accordingly,  a  judgment  of  the  justices  under 
the  statute  4  Geo.  lY.,  c.  34,  relative  to  desertion  of  service,  has 
been  suspended,  in  respect  that  the  proof  had  not  been  reduced 
to  writing.^  A  conviction  under  the  same  statute  has  been  sus- 
pended, in  respect  that  it  did  not  appear  from  the  record  that 
one  of  the  witnesses  who  was  examined  in  the  case  had  been 
sworn.'  Every  important  step  in  the  proceeding,  such  as  an 
objection  taken  to  the  relevancy,'  and  the  interlocutors  repelling 
this  and  other  preliminary  objections,  must  be  properly  authen- 
ticated.* 

By  the  Act,  however,  19  and  20  Vict.,  c.  48,  on  the  pre- 
amble, that  it  is  expedient  to  facilitate  the  procedure  in  prosecu- 
tions for  ofiFences  before  the  magistrates  of  royal  burghs,  and 

*  King's  Advocate  v.  Forgan,  20  Feb.  1811,  F.  C,  App.  No.  L 

*  Law  V  Steel,  21  July  1846,  Arkley,  p.  109. 

<  Hopion  V.  Wicks,  5  Mar.  1858,  III.  Irv.  51. 

^  Duke  o/Buccleuehj  etc,  v.  Grahofn,  29  Jan.  1844,  II.  Broun,  p.  85. 

*  Christie  v.  Adamson,  1  Oct.  1853,  II.  Irv.  293. 

<  Penman  v.  WaU,  24  and  25  Nov.  1845,  II.  Broun  586. 

'  Gold  V.  Hunter  and  others,  24  June  1847,  Arkley,  p.  819. 

*  Christie  v.  Adamson,  1  Oct.  1853, 1.  Irv.  293. 

*  Giles  V.  BaxUr,  15  Mar.  1849,  Shaw  203. 
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before  her  Majesty's  justices  of  the  peace  in  Scotlandj  It  is 
enacted, — §  1.  That  ^  when  the  prosecutor  shall  in  his  libel  con- 
clude for  a  fine  not  exceeding  five  pounds,  exclusive  of  the  costs 
of  the  prosecution,  which  the  said  magistrates  and  justices  are 
hereby  empowered  to  give,  or  for  imprisonment  not  exceeding 
thirty  days,  accompanied,  when  necessary,  with  caution  for  good 
behaviour,  or  to  keep  the  peace  for  a  period  not  exceeding  three 
months,  and  under  a  penalty  not  exceeding  ten  pounds,  it  shall 
be  lawful  to  try  such  offences  without  the  pleadings  or  evidence 
being  reduced  into  writing :  provided  always,  that  a  record  shall 
be  preserved  of  the  charge  and  of  the  judgment,  including  the 
names  of  the  witnesses  examined  on  oath,  unless  where  the  ac- 
cused pleads  guilty,  which  shall  be  made  to  appear  on  such  re- 
cord.' And  §  2 :  The  forms  of  procedure  and  regulations  appli- 
cable to  such  trials  shall  be  those  which  are  established  by  the 
said  recited  Acts,*  in  regard  to  the  summary  trial  of  offences  be- 
fore the  Sheriffs  of  counties,  and  the  note  of  the  evidence  to  be 
taken  on  such  trials  shall  be  made  by  the  clerk  of  court,  and 
shall  be  initialed  at  the  end  of  each  witness's  evidence  by  the 
presiding  ma^trate  or  justice. 

It  has  been  held  necessary  by  the  common  law  of  Scotland, 
not  only  that  two  justices  should  be  present  at  the  hearing,  but 
should  also  sign  the  sentence  in  case  of  conviction.*  Those  who 
sign  the  conviction  must  be  the  same  who  were  present  at  the 
hearing.* 

A  warrant  for  diligence  by  justices  of  the  peace  can  only  be 
legally  executed  by  a  person  regularly  appointed- one  of  the  con- 
stables of  the  peace  for  the  county,  and  sworn  in  as  such;  and 
such  a  warrant  cannot  be  executed  by  a  sheriff-ofiicer  not  thus 
qualified.*  ^ 

A  few  cases  may  be  here  cited  of  suspensions  of  cnnunai 
proceedings  by  justices  of  the  peace  under  various  statutes. 

Under  the  statute  4  Geo.  IV.,  c.  34,  relative  to  apprentices 
and  desertion  of  service  :  a  judgment  under  this  statute  wa^ 
suspended  in  respect  that  the  complaint  proceeded  at  the  instance 
of  the  Coltness  Iron  Company,  and  the  individual  partners,  while 

»  9  Geo.  IV.,  c.  29,  and  11  Geo.  IV.  and  1  Will.  IV.,  c.  87. 

•  Lock  V.  Steele,  6  Feb.  1860,  Shaw,  p.  807. 

«  Finlaywn  v.  Balfour,  18  Feb.  1847,  IX.  D.  701. 

<  Gtmn  V.  Procurator-Fiscal  of  Caithness,  24  Nov.  1846,  II.  Broun  w- 
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the  oath  following  thereon  was  made  by  their  manager.^  A  com- 
plaint against  an  apprentice  under  the  first  section  of  this  statute 
must  be  regularly  served  upon  him,  and  he  may  not  be  summa 
rily  apprehended  on  the  justice's  warrant.'  A  declaration  from 
the  accused,  under  this  statute,  cannot  be  made  part  of  the  evi- 
dence against  him.  The  question.  Guilty  or  not  guilty?  should 
be  asked ;  and  any  further  statement  emitted  by  the  party  can 
only  competently  be  recorded  as  one  or  other  of  such  pleas.*  The 
enactment  is  held  not  applicable  to  domestic  servants.^  The  period 
of  imprisonment  in  the  sentence  must  be  distinctly  specified ;  and 
a  conviction,  sentencing  the  defender  to  be  imprisoned  for  a  pe- 
riod not  exceeding  two  calendar  months,  has  been  suspended,  in 
respect  that  no  definite  term  of  imprisonment  had  been  awarded.' 

The  statute  20  Geo.  III.,  c.  43,  contains  a  provision,  that 
a  person  who  considers  himself  aggrieved  by  any  judgment 
of  the  justices  of  the  peace  may  take  and  enter  an  appeal  in 
open  court,  at  the  time  such  judgment  is  pronounced,  or  at  any 
time  thereafter  within  ten  days,  by  lodging  the  same  with  the 
clerk  of  court,  and  serving  the  adverse  party,  or  his  agent,  with 
a  copy  thereof.  Under  statutes  9  Geo.  IV.,  c.  39,  and  7  and  8 
Vict.,  c.  95,  whereby  provision  is  made  for  appeal  according  to 
the  directions  of  this  Act,  it  has  been  held  that  both  the  lodging 
of  the  appeal,  and  the  service  on  the  opposite  party,  must  be 
within  ten  days  after  the  judgment  is  pronounced.* 

Under  the  Public  Houses  Acts  (9  Geo.  IV.,  c.  58,  and  16 
and  17  Vict.,  c.  67).  The  former  statute  (§  23)  confers  on  magi- 
strates power  to  grant  warrant  to  apprehend  a  party  complained 
on ;  and  enacts  that,  at  the  time  and  place  at  which  the  accused  is 
brought  before  him,  the  magistrate  shall  ^  inquire  into  the  truth 
of  the  allegations  in  the  complaint ;'  and  subjoins  the  provision, 
'  that  if  such  sheriff,  bailie,  or  justices,  shall  see  cause,  it  shall  be 
lawful  to  adjourn  the  hearing  of  such  complaint  to  a  subsequent 
day,  to  be  by  them  at  the  time  appointed.'     A  magistrate,  after 

*  APNeiU  v.  Coltness  Iron  Company,  10  Dec.  1842, 1.  Bronn  455. 

>  Per  L.  J.  C.  in  Hopton  v.  Wicks,  6  Mar.  1858,  III.  Irv.  51.     See 
Crawford  v.  Wilson,  19  Nov.  1838,  II.  Swinton  200. 
»  Logan  v.  M'Adam,  6  Dec.  1863,  I.  Irr.  329. 

*  Normant  v.  WUswi,  25  Jan.  1845,  II.  Broun  875. 

*  Grant  v.  Grant,  3  Dec.  1855,  II.  Irv.  277. 

*  AUan  V.  Stewart  and  others,  17  Sept.  1857,  II.  Irv.  701. 
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hearing  had  commenced,  adjourned  f oar  times ;  on  the  occaaon 
of  the  first  ad joninment,  granting  warrant  to  commit  the  party 
to  priaon  till  he  found  caotion  to  attend  all  future  di^  of 
court.  Caution  to  that  effect  was  found.  It  was  held  that  the 
warrant  of  imprisonment  and  ^demand  of  caution  were  fllegal, 
but  did  not  Titiate  the  subsequent  conviction.^  The  same  section 
(9  Oeo.  IV.,  c.  58,  §  23)  proyides,  that  it  shall  be  lawful  to  any 
person  to  make  a  complaint  before  the  Sheriff,  or  before  any 
two  or  more  justices  of  the  peace  for  the  county ;  and  thereafter 
'the  Sheriff,  or  bailie^  or  the  justices,  before  whom  such  com- 
plaint «baj]  have  been  made,  shall  grant  warrant  to  summon  the 
party  complained  against'  A  schedule  appended  to  the  Act 
gives  a  form  of  citation  in  these  terms : — '  The  justice  having 
considered  the  complaint,  grants  warrant,*  etc  (Signed)  '  G- 
EL,  JJ^*  A  party  having  raised  a  suspension  of  a  sentence  w 
a  justice  of  the  peace  court,  convicting  him  of  an  offence  under 
this  statute,  on  the  ground  that  the  warrant  of  citation  stfved 
on  him  was  insuflScient,  in  respect  it  was  signed  by  one  jus- 
tice only,  and  not  by  two,  the  note  was  refused.'  A  warrant 
of  incarceration  under  this  statute,  failing  payment  of  a  poislty, 
has  been  held  bad,  in  respect  of  failure  to  allocate  the  penalty 
as  directed  by  the  statute. 

Under  the  Night  Poaching  Act,  9  Geo.  IV.,  c.  69,  §  1, » 
conviction  by  the  justices  of  tiie  peace  has  been  suspended,  m 
respect  that  the  application  on  which  it  proceeded  was  neither 
at  the  instance  nor  vritii  the  concourse  of  the  procurator- 
fiscaL' 

In  a  prosecution  under  the  Day  Poaching  Act,  2  and  3  Will- 
rV.,  c.  68,  the  petition  and  complaint  originating  the  proceedings 
must  bear  that  it  proceeds  on  tiie  oath  of  a  credible  witness,  m 
terms  of  §  11  of  the  statute.^  It  is  incompetent  under  this  sta- 
tute for  the  justice  in  the  first  instance  to  issue  a  warrant  for 
the  apprehension  of  the  defender  instead  of  a  summons  proceed- 
ing upon  an  information  on  oath ;  and  when  this  had  been  done, 

1  Brwct  V.  Lintm,  30  Nov.  1860,  XXIII.  D.  85. 

«  ReiUy  v.  Steel,  14  Dec.  1859,  XII.  D.  851. 

»  Dvkt  o/BuccUuch,  etc.  v.  Graham,  29  Jan.  1844, 11.  Bronn,  p.  85. 

*  Biyth  and  Taylor  ▼.  BobsoUy  10  Jime  1753, 1.  Iir.  235 ;  M'Gr^  ^' 
Latour,  13  Nov.  1854, 1.  Irr.  579 ;  SSnipioii  t.  Crawford^  22  Deo-  IS^^i 
Shaw,  p.  523. 
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the  subsequent  conviction  was  suspended.^  The  defender  must 
be  duly  cited ;  and  when  cited  to  the  wrong  day,  and  convicted 
in  absence,  the  conviction  against  him  has  been  set  aside.'  The 
officer  in  all  these  statutory  cases  must  attend  carefully  to  the 
terms  of  the  deliverance,  which  is  his  warrant. 

FOBMS  USED  BY  CONSTABLES. 

(1.)  Distress* 

Upon  the  day  of  years,  I,  A.  jB.,  Constable, 

by  virtue  of  the  Justices  of  the  Peace  of  the  county  of  , 

their  Warrant  to  levy  by  distress  and  sale,  dated  the 
day  of  ,  proceeding  upon  a  Complaint  at  the  instance 

of  C.y  Procurator-fiscal  of  Court  for  the  public  interest,  against 
2>.,  residing  in  ,  passed,  with  the  witnesses  after  named^ 

to  the  dwelling-place  of  the  said  i>.,  and  did  ask  and  demand  of 
him  payment  of  the  sum  of  ,  as  penalty  forfeited  by  him, 

as  contained  in  said  Warrant,  which  demand  he  refused  to  comply 
with :  therefore  I,  by  virtue  of  said  Warrant,  did  then  and  there, 
after  my  crying  three  several  oyezes,  making  open  proclamation 
and  public  reading  thereof,  in  her  Majesty's  name  and  authority, 
and  in  name  and  authority  of  said  Justices,  poinded  by  distress 
\here  insert  the  goods\  belonging  to  the  said  Z>.,  in  payment  \or 
pro  tanto,  as  the  case  may  be]  of  the  sums  contained  in  said 
Warrant.  Thereafter  I  made  three  several  offers  back  of  the 
said  goods  to  the  said  P.,  or  to  any  other  person  or  persons  who 
should  compear  in  his  name  or  for  his  behoof,  and  pay  the  said 
penalty,  and  that  they  should  have  the  said  goods  returned ; 
but  none  compearing  for  that  effect,  I  carried  off  the  same,  to 
be  disposed  in  terms  of  said  Warrant ;  and  this  I  did  after  the 
form  and  tenor  of  said  Warrant  in  all  points ;  and  I  delivered 
to  the  said  2>.  [or  his  servant  within  his  dwelling-house,  a«  the  case 
may  be]  a  just  Note  signed  by  me,  of  what  I  had  so  done,  and 
which  Note  did  mention,  that  if  he  did  not  immediately  relieve 
the  said  goods  by  payment  of  said  penalty,  the  same  would  be 
rouped  and  sold  for  payment  thereof ;  and  which  Note  contained 
the  date  hereof,  and  the  date  of  said  Warrant,  and  the  wit- 
nesses' names  who  were  present  thereat,  viz.  \here  mention  the 

^  Smith  V.  Forbei  and  Low,  22  July  1848,  Arkley  508. 
>  Waddell  v.  RomaneSy  4  Mar.  1857,  II.  Irv.  611. 

2F 
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wUnesses^  names  and  destgnationsy  who  and  the  Constable  are  U> 
sign  the  same]. 

The  said  note  should  be  in  the  f  oUowing  terms : — 
Note  of  goods,  the  property  of  D^  levied  by  distress  by  me, 
A.  B^  Constable,  in  the  presence  of  G.  F.  and  J.  K^  witaesses, 
upon  the  day  of  One  thousand,  etc^  years,  in  Tirtne 

of  a  Warrant  of  the  Justices  of  Peace  for  the  county  of  , 

dated  the  day  of  One  thousand,  etc^  years,  pro- 

ceeding upon  the  Complaint  of  A.  (7.,  Procurator  of  Court  for 
the  public  interest,  against  the  said  C.  \here  insert  the  goods], 
which  goods,  if  not  immediately  relieved  by  the  said  A^  by  pay- 
ment of  the  sum  of  penalty  contained  in  said  Warrant, 
will  be  rouped  and  sold  for  payment  thereof,  in  terms  of  said 
Warrant,  and  the  overplus,  if  any  be,  returned  to  the  said  D^ 
which  Note  I  now  deliver  to  the  said  D^  his  servant,  within  his 
dwelling-house,  or  leave  upon  the  lands  [as  the  ease  may  be]* 
This  I  do  in  presence  of  said  witnesses. 

A.  B.y  Constable. 

(2.)  Execution  or  Return  where  no  Distress  can  be  found. 

I,  A,  B.y  Constable  of  ,  do  hereby  certify  to  j 

Justice  [or  Justices]  of  the  Peace  for  the  of  } 

that  I  have  made  diligent  search  for,  but  do  not  know,  nor  can 
find  any  goods  or  chattels  of  C.  D.  [design  Aim],  by  distress  of 
all  whereof  I  may  levy  the  sum  of  pounds  sterlings  f^ 

suant  to  Warrant  for  that  purpose,  dated  the  day  of 

years.    Given  under  my  hand,  this  day  of 

years. 


SMALL  DEBT  PROCEEDINOS. 

(3.)  Citation  for  Defender j  annexed  to  Copy  of  Complaint 

E.  F.y  Defender  above  designed,  you  are  hereby  suminoned 
to  appear  and  answer  before  the  Justices  in  the  matter,  and  at 
the  time  and  place,  and  under  the  certification  set  forth  in  the 
above  copy  of  the  Complaint  against  you. 

This  Notice  served  upon  the         day  of  by  me, 

J.  T.y  Constable. 
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(4.)  Form  of  Execution  written  on  Complaint. 

Upon  the         day  of  One  thousand  eight  hundred 

and  y  \y  A.  B.y  Constable,  summoned  the  above  de- 

signed to  compear  before  her  Majesty's  Justices  of 

the  Peace,  time  and  place  above  mentioned,  to  answer  at  the 
instance  of  the  Complainer,  with  certification,  that  will 

otherwise  be  held  as  confessing  the  debt.    This  I  did  by 
a  full  copy  of  the  above  Complaint  and  Warrant,  with  a  short 
copy  of  Citation  thereto  subjoined. 

A»  B^  Constable. 

(5.)  Fees  of  Constable  or  Officer  under  Justice  of  Peace  Smull 

Debt  Act. 

For  each  Citation,  whether  of  party  or  witness,  with  Execution 
thereof, L.O    0    4 

For  Execution  of  an  Arrestment,      .         .  •  0    0     6 

For  Execution  of  a  Poinding,  including  the  appraise- 
ment,  payment  of  assistants,  and  report  of  the  Exe- 
cution, •         •         •         .         .         •         0    3    0 

For  selling  the  goods  poinded,  including  payment  of 

assistants  and  report  of  the  sale,     .  .  .        ,0    2     0 

For  Execution  against  the  Defender's  person,  includ- 
ing payment  of  assistants  and  report  of  the  Execu- 
tion,          0    3    0 

For  every  mile  which  the  Constable  or  OflScer  travels, 
in  order  to  give  a  Citation  or  execute  a  Decree,  0    0    4 

And  for  each  assistant,  not  exceeding  two,  where 
assistance  is  necessary,         •         •         .         •         0    0    3 

But  no  allowapce  for  travelling  shall  be  received  either  by 
officer  or  assistants  where  the  distance  does  not  amount  to  a 
mile :  atid  the  allowance  shall  only  be  charged  once  to  the  same 
party  for  the  whole  distance  actually  travelled  in  any  one  day.^ 

»  6  Geo.  IV.,  c.  48,  §  17. 


CHAPTER    XXXIV. 

CHUBCH  COUBTS. 

§  1.  TTie  judicatories  of  the  Church  consist  of  Kirk-sessions^  Pres- 
byteries, Provincial  Synods,  and  General  Assemblies.    The  ark- 
session  is  the  lowest  judicature  in  the  Churcb,  and  is  composed 
of  the  minister  of  the  parish,  who  is  ea  officio  moderator,  together 
with  a  certain  number  of  lay  elders.     The  beadle  is  the  officer. 
Presbyteries  include  a  number  of  parishes,  more  or  less.    Each 
presbytery  is  composed  of  a  minister  and  elder  from  each  parish 
within  its  bounds,  and  of  the  professors  of  divinity  in  anyuBi- 
versity  within  the  bounds,  provided  they  be  clergymen  of  the 
Church  of  Scotland.    There  is  a  moderator  of  the  presbytery, 
chosen  every  six  months,  and  also  a  clerk  and  an  officer  of  the 
court.     Provincial  synods  are  composed  of  three  or  more  pres* 
byteries.     Every  minister  within  the  bounds  of  the  synod  is  a 
member,  and  the  elder  who  last  represented  the  kirk-session  in 
the  presbytery,  is  the  representative  of  the  kirk-session  in  the 
provincial  synod.     At  present  there  are  fifteen  s3mods,  and  each 
has  a  moderator,  clerk,  and  officers  to  execute  its  orders.    The 
General   Assembly  is   the   supreme    ecclesiastical   court,  and 
consists  of  ministers  and  elders,  who  are  chosen  and  sent  as 
representatives  by  the  various  presbyteries,  royal  burghs,  and 
universities  of   Scotland,  and  from   the   church  in   India  m 
connection  with  the  Church  of  Scotland.     The  Assembly  has  a 
moderator,  a  procurator,  clerks,  and  officers.     It  consists,  at 
present,  of  393  members :  viz.,  322  ministers  and  elders  repre- 
senting Presbyteries  ;  67  elders  representing  Eoyal  burghs ;  and 
4  ministers  or  elders  representing  Universities.     Church  courts 
have  jurisdiction  in  ecclesiastical  and  in  one  or  two  civil  causes. 
These  civil  causes  are  those  pertaining  to  the  designation  of 
glebes,  and  to  the  rebuilding  and  repair  of  Churches  and  manses, 
and  to  the  qualifications  of  schoolmasters.     The  ecclesiastical 
jurisdiction  is  exercised  by  the  various  courts  entertaining  q^^ 
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tions  and  pronouncing  sentences  npon  persons  belonging  to  the 
communion  of  the  Church  of  Scotland.  All  procedure  against 
a  layman  in  the  church  courts  commences  in  the  kirknsession  of 
his  parish,  and  maj  be  carried  bj  reference,  appeal,  or  com- 
plaint, to  the  presbyteiy;  from  thence  to  the  synod,  and  thence 
to  the  General  Assembly.  A  clergyman  being  the  moderator 
of  a  kirk-session,  cannot  be  brought  before  it,  and  proceedings 
against  him  must  therefore  commence  in  the  presbytery. 

In  summoning  a  party  before  a  kirk-sesslon,  the  usual 
method  is  for  the  beadle  to  give  the  citation  verbally.  In 
certain  cases  a  written  citation  is  given.  When  the  process  is 
grounded  on  a  petition,  or  written  information,  a  copy  of  it 
ought  also  to  be  served.  The  precept  or  warrant  of  citation 
sets  out  with  the  name  of  the  minister  of  the  parish  as  mode- 
rator of  the  kirk-session.  It  is  addressed  to  the  oiBcer,'generally 
by  name,  orders  him_  to  cite  the  party,  and  is  signed  by  the 
session-clerk. 

A  party  may  be  cited  on  forty-eight  hours'  notice,  but  only 
within  the  parish,  in  virtue  of  a  warrant  of  a  kirk-session.  A 
practice,  however,  exists  of  applying  to  the  kirk-session  of  the 
parish  where  the  party  resides,  to  cite  him  to  appear  in  the 
kirk-session  of  another  parish  ;  but  the  authority  for  such  a 
practice  seems  doubtful.  If  the  party  fail  to  appear  when 
called  at  the  door  of  the  kirk  by  the  officer,  a  second,  and  after- 
wards a  third  citation  follows.  The  third  citation  is  peremptory, 
and  contains  a  certification  to  the  party  cited,  that  the  court 
will  proceed  to  the  cognition  of  the  case,  though  he  should  not 
appear,  or  that  the  court  will  hold  him  as  contumacious. 

It  is  unnecessary  to  give  the  forms  of  citation  of  witnesses, 
as  they  may  easily  be  made  out  from  those  given  for  other  cases. 
If  the  witnesses  refuse  to  attend,  they  may  be  proceeded  against 
as  contumacious ;  or  an  application  may  be  made  to  the  civil 
courts  to  enforce  their  attendance. 

§  2.  The  Citation  of  a  Party  on  a  Libel  before  a  Presbytery 
proceeds  on  a  warrant  of  citation,  issued  by  the  presbytery,  and 
signed  by  the  presbytery  clerk.  It  may  be  given  by  the  officer 
of  the  presbytery,  by  a  messenger-at-arms,  or  a  sheriff-officer. 

In  a  presbyterial  process  for  providing  a  manse,  the  heritors, 
liable  in  the  expense  of  a  manse  and  offices,  are,  by  order  of  the 
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presbytery,  cited  by  edict  from  the  pulpit  of  the  parish,  in  order 
that,  with  their  concurrence,  the  necessary  steps  may  be  taken 
for  providing  the  accommodation  applied  f or.^  Such  a  citation 
includes  the  magistrates  of  a  burgh  in  a  parish  partly  buighal 
and  partly  landward,  and  it  is  unnecessary  to  cite  the  magis- 
trates and  council  expressly.^ 

JTOBMfl  OF  CITATIONS,  ETO.,  TO  CHUBCH  COUBTS. 

(1.)  Citation  of  Party  to  a  Kirk-Sestioru 

I,  A.  -B.,  Church-OflScer  of  the  Parish  of  C,  by  virtue  of  a 

Warrant  from  the  Eirk-Session  of  C,  dated  the  day  of 

current.  Summon,  Warn,  and  Charge  you,   C.  D. 

\dengn  Aim],  to  compear  before  the  said  Eirk-Session,  within 

the  Session-House  at  (7.,  the  day  of  next,  at 

o'clock  noon,  to  answer  to  the  Libel  or  Informal 

tion  against  you  for  the  sin  and  scandal  of  ,  laid  to 

your  charge,  with  certification ;  and  I  do  hereby  lawfully  serve 

you  with  a  copy  of  said  Libel,  consisting  of  this  and  the  preoed- 

ceding  pages.    This  I  do  on  the  day  of 

years,  between  the  hours  of  and  noon,  before 

Y.  Z.J  residenter  in  C. 

A.B. 

(3.)  Execution  of  Preceding. 

Upon  the  day  of  years,  by  virtue  of  a 

Warrant  from  the  Kjrk-Session  of  C,  dated  the  day 

of  current,  I,  A.  jB.,  Church-Officer,  passed,  and  in 

name  and  authority  of  said  Session  lawfully  Summoned,  Warned, 
and  Charged  C  D.  {design  him]  to  compear  before  the  said 
Eirk-Session,  within  the  Session-House  at  (7.,  upon  the 
day  of  ,  at  o'clock         noon,         to  answer  to  the 

Libel  or  Information  against  him  for  the  sin  and  scandal  of  , 
laid  to  his  charge,  with  certification  ;  and  I  served  him  with  a 
full  double  of  said  Libel  [or  Information],  with  certification,  con- 
form to  said  Warrant  in  all  points.  A  just  copy  of  Citation  to 
the  effect  aforesaid,  and  annexed  to  said  Libel,  I  delivered  to  the 

»  1668,  c.  21. 

•  Magistrates  of  Elgin  v.  Hay,  17  Nov.  1841,  IV.  D.  25 ;   Dwrling, 
chapter  on  Church  CourtB,  p.  252  and  following. 
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said  C.  i>.,  personally  apprehended  in  [or 

as  the  case  may  be^  see  pp.  52,  53.]  Which  copy  Citation 
was  signed  by  me,  did  bear  the  date  hereof,  the  date  of  said 
Warrant,  and  the  name  and  designation  of  F.  Z.^  residenter  in 
C,  witness  to  the  premises,  and  hereto  with  me  subscribing  on 
this  and  the  preceding  page,  and  the  marginal  addition  on  page 
first.  A.  B. 

Y.  Z.,  Witness. 

(4.)  The  Citation  of  a  Party  on  a  Libel  before  a  Presbytery y 

Proceeds  on  a  Warrant  of  Citation  issued  by  the  Presbytery, 
and  signed  by  the  Presbytery-Clerk.  It  may  be  given  by  the 
Officer  of  the  Presbytery,  by  a  Messenger-at-Arms,  or  a  Sheriff- 
Officer. 

(3.)  Citation  for  Party  attached  to  Libel. 

I,  A.B.y  Presbytery-Officer,  by  virtue  of  the  foregoing  Libel, 
at  the  instance  of  the  Keverend  Presbytery  of  i>.,  against  you, 
the  Reverend  E.  F.,  minister  of  F,y  for  the  crime  of  , 

and  of  the  Warrant  of  Authority  granted  by  the  said  Reverend 
Presbytery,  of  which  Libel,  with  the  list  of  witnesses  thereto  sub- 
joined, and  Warrant  and  Authority  granted  by  the  said  Reverend 
Presbytery,  what  is  contained  on  this  and  the  preceding 

pages,  is  a  just  and  exact  copy,  do  hereby  Cite  you,  the  said  E.  jP., 
to  compear  personally  before  the  said  Presbytery,  at  their  next 
meetings  which  is  appointed  to  take  place  at  2>.,  the 
day  of  next,  in  the  hour  of  cause,  at  o'clock 

noon,  to  answer  to  the  said  Libel ;  and  I  further  charge  and 
ordain  you  to  give  in  answers  or  objections  to  the  said  Libel,  if 
you  be  so  advised,  within  days,  or  at  least  ten  days 

before  the  said  day  of  compearance.     This  I  do,  etc. 

A.B. 

(4.)  Execution  of  preceding. 

I,  A.  B.J  Officer  to  the  Reverend  Presbytery  of  2).,  hereby 
certify  that  upon  the  day  of  One  thousand,  etc., 

I  did,  in  virtue  of  a  Libel  at  the  instance  of  the  said  Reverend 
Presbytery  against  E.  F.,  minister  of  F.y  for  the  crime  of 
,  and  of  the  Warrant  and  Authority  therein  granted 
by  said  Presbytery,  lawfully  Cite  the  said  E.  F.  to  appear  per- 
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sonally  before  the  said  Presbyteij,  at  their  next  meetings  which 
is  to  take  place  at  D^  on  the  day  of  next,  in  the 

hoar  of  cause,  o'clock  noon,  to  answer  to  the  said 

Libel ;  and  I  farther  charge  and  ordain  him  to  give  in  answers 
or  objections  to  the  said  Libel,  if  he  be  so  advised,  within 
days,  or  at  least  ten  days  before  said  day  of  compearance.  A 
just  and  exact  copy  of  which  Libel,  and  list  of  witnesses  thereto 
subjoined,  and  of  the  Warrant  granted  thereon  by  the  said  Pres- 
bytery, consisting  in  whole  of  P<^^  subscribed  by  me 
on  each  page,  and  having  a  Citation  attached  thereto  to  the  above 
effect,  subscribed  by  me,  and  containing  the  date  hereof,  and 
witnesses'  names  and  designations  after  mentioned,  I  delivered 
to  the  said  A.  B,j  personally  apprehended  [or  as  the  case  may 
5e],  before  and  in  presence  of  Y.  Z.,  residenter  in  2>.,  witness 
to  the  premises,  and  hereto  with  me  subscribing. 

[Signed  by  Officer  and  Witnesses^ 

(4.)  Citation  to  a  Member  of  Presbytery  to  appear  at  the  Bar  of 
the  General  Assembly  of  the  Church  of  Scotland. 

I,  A.  Z>.,  Messenger-at-Arms,  by  virtue  of  an  Extract  De- 
liverance and  Warrant  of  the  General  Assembly  of  the  Church 
of  Scotland,  dated  the  day  of  Eighteen  hundred 

and  years,  in  the  case  of  the  Keverend  A.  B.j  minister 

of  C,  do  hereby  serve  a  copy  of  the  Seference  in  the  said  Case 
upon  you,  the  Keverend  I).  JE.,  minister  of  F.,  one  of  the 
members  of  the  Presbytery  of  C,  that  you  may  not  pretend 
ignorance  of  the  same,  and  Cite  you  to  appear  at  the  Bar  of  the 
said  General  Assembly  upon  the  day  of 

current,  at  o'clock  noon,  in  order  to,  etc.,  etc.  [here 

state  what  he  is  ordered  to  do],  with  certification.  This  I  do 
upon  the  day  of  Eighteen  hundred  and         years, 

before  and  in  presence  of  D.  i/.,  residenter  in  E.^  witness  to  the 
premises. 


( 


CHAPTER    XXXV. 

MISCELLANEOUS  DUTIES  OF  MESSEK6EBS. 

§  1.  Obedience  to  a  Sist 

A  MESSEKGEB,  or  Other  official  of  the  law^  must  give  obedience 
to  a  sist  of  diligence  granted  by  a  jadge  competent^  as  soon  as 
he  is  made  aware  of  it. 

The  first  deliverance  upon  a  bill  of  suspension,  when  sus- 
tained by  the  Lord  Ordinary  on  the  bills,  is  usually  the  follow- 
ing:  'To  see  and  answer  within  fourteen  days,  meantime  sbts 
execution  as  craved.'  If  the  bill  have  been  presented  on  caution, 
the  suspender  has  the  period  of  fourteen  days  within  which  to 
find  caution  ;  and  after  the  siSt  has  been  intimated  to  him,  though 
no  caution  have  been  found,  the  messenger  is  not  in  safety  to 
proceed  with  the  diligence,  unless  a  certificate  of  refusal  of  the 
bill,  on  the  ground  of  no  caution  having  been  found,  is  presented 
to  him  along  with  the  warrant.^ 

In  the  case  of  the  suspension  of  the  decrees  of  inferior  courts 
pronounced  in  foro^  the  presentment  of  the  note  of  suspension,  on 
being  certified  by  the  clerk,  operates  as  an  interim  sist  of  diligence.' 

By  the  Act  1  and  2  Vict.,  c.  119,  §  19,  Sheriffs  are  entitled 
to  sist  and  suspend  any  charge  on  a  decree  of  registration  pro- 
ceeding on  the  recording  of  a  bond  or  other  deed,  either  in  his 
own  books  or  in  those  of  the  Court  of  Session,  or  others  com- 
petent, provided  the  sum  charged  for  does  not  exceed  twenty- 
five  pounds.  The  application  is  made  to  the  Sheriff  of  the 
domicile  of  the  party  charged,  and  the  order  for  intimation  and 
answers  maybe  executed  in  any  other  county.  Caution  for  the 
principal,  interest,  and  expenses,  must  in  this  case  be  found  before 

^  See  Keltie  v.  Wihani  13  Feb.  1830,  VIII.  S.  527 ;  same  case,  Dec.  18, 
1828,  VII.  S.  208 ;  Chrdon  v.  Taii,  8  July  1828,  VI.  S.  404. 
M  and  2  Vict.,  c.  86,  §  4. 
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a  sist  is  granted.^  Where  a  bill  of  snspensioiiy  having  been  once 
sisted,  is  ultimately  refused  in  the  Bill  Chamber,  diligence  must 
not  be  proceeded  with  till  a  certificate  of  refusal  is  issued  by  the 
clerk.* 

Under  the  former  practice,  when  a  bill  was  passed,  but  the 
suspender  neglected  to  signet  the  letters  for  ten  days,  the  letters 
fell ;  and  on  the  charger  procuring  a  certificate  from  the  Signet 
Office  that  the  letters  were  not  signeted,  the  charger  was  at 
liberty  to  proceed  with  his  diligence.'  Where  the  suspender 
does  not  call  or  record  his  note  of  suspension  in  due  time,  the 
charger  is  in  like  manner  entitled  to  proceed  with  his  diligence, 
on  puting  up  and  extracting  a  protestation,^  and  the  extract  will 
be  produced  to  the  messenger  along  with  the  diligence.* 

Decbee  finding  Lettebs  obdebly  pboceeded. — Sup- 
pose now  that  the  parties  join  issue  in  court,  and  enter  into  a 
discussion  of  the  merits  of  the  suspension,  it  has  been  maintained 
that  a  new  process  has  then  begun,  which  can  be  correctly  ter- 
minated only  by  an  extracted  decree.  ^  After  such  a  proceed- 
ing, a  creditor  should  not  proceed  to  extremities  upon  the 
original  diligence.  He  should  not,  upon  an  old  homing,  poind 
his  debtor,  nor  upon  an  old  caption  put  him  in  jail.  After  sus- 
pension, the  charge  ought  not  to  attach  the  person  or  goods  of 
the  suspender  until  he  has  of  new  charged  him  to  pay  on  the 
decree,  finding  the  letters  orderly  proceeded.'* 

^  When  a  decree  is  pronounced  in  a  process  of  suspension, 
finding  the  letters  orderly  proceeded,  new  diligence  must  be 
raised  on  that  decree,  and  it  is  incompetent  to  use  the  former 
diligence.'^  This  course  ought  certainly  to  be  followed  in  prac- 
tice, though  it  would  rather  appear  that  the  old  diligence  %nay 
be  put  in  force,  proyided  the  decree  ^  finding  the  letters  orderly 
proceeded,  and  ordaining  them  to  be  put  to  further  execution,' 
be  extracted  and  produced  to  the  messenger ;  though  there  will 
seldom  be  any  object  for  such  a  course,  as  the  charger  will  in 

M  and  2  Tict.,  c.  119,  §  19. 

«  WiU(m  V.  Th(m9(m,  Feb.  1824,  II.  S.  762,  N.  C.  633. 

»  A.  S.,  14  June  1799,  §  6. 

«  A.  S.  (BiU  Chamber),  24  Dec.  1888,  §  13. 

<  Darling,  in  loco.  *  Bereridge,  p.  365. 

r  RiuseU,  28  Feb.  1751,  Keith  332,  M.  8123. 
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general  be  anxious  to  proceed  at  once  against  the  cautioner  in 
the  suspension,  and  for  payment  of  anj  expenses  to  ^hich  he 
maj  have  been  found  entitled.^  Neither  a  sist  nor  a  passed  bill 
of  suspension  hinders  arrestment,  inhibition,  or  even  adjudica- 
tion to  be  proceeded  with,'  though  it  stops  poinding  as  well  as 
diligence  against  the  person.' 

DependeTice  of  a  MuUiplepoinding. 

The  execution  of  a  summons  of  multiplepoinding  against  the 
creditor,  or  at  least  his  compearance  in  the  action,  has  the  effect 
of  suspending  the  diligence  against  the  raiser;  and  if  he  proceed 
against  the  raiser  after  appearing,  he  will  be  liable  in  damages.^ 

Pending  a  litigation  in  England,  it  is  in  the  discretion  of  the 
Court  of  Session  to  sist  procedure  with  reference  to  the  same 
matter,  if  thej  think  fit ;  but  the  dependence  of  proceedings  in 
England  for  recoveiy  of  the  sum  in  a  Scotch  bond  was  held 
not  of  itself  to  render  it  incompetent  to  charge  the  debtor  on  the 
bond  on  his  return  to  Scotland.* 

§  2.  What  Violence  justified  in  the  execution  of  Duty. 
(1.)  In  Executing  Captions. 

In  executing  captions,  instances  have  occurred  of  the  mes- 
senger killing  the  debtor ;  and  this  he  is  justified  in  doing,  if  he 
is  imminently  threatened  with  lethal  resistance  to  the  carrying 
out  of  his  warrant,  whether  by  the  debtoi^s  resistance,  or  by  his 
attempting,  after  being  taken  prisoner,  to  make  his  escape  by 
force,  or  by  the  assistance  of  others.  The  messenger  is  not, 
however,  justified  in  firing  upon  a  debtor  who  flies  away  at  his 
approach,  and  before  he  has  been  apprehended.  It  is  not  neces- 
sary for  the  defence  of  the  messenger  in  such  a  case  to  plead  that 
the  killing  was  in  self-defence.  For  ^  the  officer  of  the  law,  bear- 
ing the  lawful  warrant  of  a  magistrate,  has  other  considerations 
to  attend  to  before  the  safety  of  the  wrongful  opposer,  other 

1  See  Shand's  Practice,  yoL  I.  478. 

«  mUer  V.  Wilson,  19  Feb.  1749,  M.  15148,  III.  Sup.  132  and  676 ; 
KeUk,  13  Feb.  1830,  VIII.  S.  627. 

3  KeUie  T.  WiUon,  18  Dec.  1820,  VII.  S.  208. 

*  WhiU  T.  Brown,  13  Feb.  1772,  M.  9138. 

*  Cochrane  y.  Pavl^  2  Dec.  1857,  No.  35. 
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duties  to  fulfil  before  those  of  pure  humanit j,  and  must  therefore 
have  the  benefit  of  a  far  wider  and  more  advantageous  field  of 
defence.    If  the  party  fly,  he  must  follow ;  if  he  resist,  he  must 
stand  to  and  maintain  his  service ;  and  in  doing  otherwise,  he 
commits  a  misdemeanour  tending  to  weaken  the  authority  of  the 
law,  and  unhinge  the  order  of  the  state.     If,  therefore,  he  is 
reduced  to  the  alternative  of  killing  the  opposer,  or  abandoning 
his  warrant,  the  law  cannot  in  justice  refuse  to  hold  it  for  a 
homicide  done  from  constraint  of  duty,  and  noways  reprehen- 
sible.'   *  It  seems,  therefore,  to  be  the  result  of  our  inquiry  (and 
in  this  sense  I  understand  what  Mackenzie  has  said),  that  in  like 
manner  as  one  may  kill  in  defence  of  one's  life,  if  one  cannot 
otherwise  save  it,  so  an  officer  may  kill  in  defence  of  his  office 
and  his  warrant,  if  necessary  it  be  towards  carrying  his  com- 
mission into  effect.   In  judging,  however,  of  the  kind  and  d^ree 
of  resistance  which  shall  justify  on  such  an  occajsion,  the  rol^ 
as  far  as  can  be  gathered  from  our  records — and  in  itself  a 
salutary  and  reasonable  role — ^rather  appears  to  be,  that  none  is 
sufficient  which  does  not  give  the  officer  reason  to  conclude  that 
his  life  shall  come  to  be  in  hazard  if  he  shall  persist  in  the  execu- 
tion of  his  warrant.    According  to  any  light  which  the  practice 
of  past  time  supplies,  the  fear  of  a  wrestling  bout,  or  even  of  a 
becUing  or  bruising,  is  not  a  relevant  defence ;  and  indeed  the 
same  must  be  said  of  anything  short  of  the  preparation  of  lethal 
weapons  against  the  officer,  or  of  such  overpowering  force  as 
plainly  tells  him  that  in  the  whole  circumstances  of  the  case, 
that,  but  with  the  peril  of  his  life,  he  cannot  advance  to  do  his 
duty.    The  difference,  therefore,  between  the  case  of  the  officer 
and  of  any  other  man  lies  here.    The  latter,  to  be  justified  in 
killing,  must  be  in  actual  and  immediate  danger  of  his  life,  o^  o^ 
the  moment  of  killing^  and  so  situated,  that,  unless  by  sacrificing 
the  assailant,  he  cannot  escape  alive.    But  the  officer  shall  be 
acquitted  if,  at  the  time  of  killing,  such  danger  be  in  near  «»» 
manifeet  preparation  for  him^  so  as  to  let  him  see  that  he  dtaU 
come  to  be  in  peril  of  hie  life  if  he  persevere  in  the  prosecution 
of  his  duty,  and  although,  by  deserting  the  service,  he  might  ** 
once  put  an  end  to  the  hazard.    Take  the  case,  for  instance,  of 
a  messenger,  bearer  of  a  caption,  who,  in  coming  to  the  house, 
finds  a  posse  of  the  debtors  friends  posted  at  the  door,  witn 
drawn  swords,  and  resolute  to  oppose  his  entry :  certainly  he 
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may  justify  the  advancing  and  firing  on  them,  though  no  thrust 
have  yet  been  made  at  him^  and  before  coming  in  reach  of  their 
weapons ;  for  his  life  and  theirs  are  not,  in  these  circumstances, 
of  equal  value  in  the  estimation  of  the  law,  nor  is  he  obliged  to 
expose  himself  so  far  on  their  account.'^  The  ofiicei^s  assistants 
while  in  his  presence,  or  aiding  him  at  a  short  distance,  though 
not  in  sight  of  the  officer,  are  equally  under  the  protection  of 
the  law  as  the  officer  himself ;  and  the  above  remarks  apply  not 
only  to  captions  and  warrants  to  apprehend,  but  to  any  other 
warrant  with  the  execution  of  which  the  officer  may  be  entrusted. 

(2.)  In  the  Apprehension  of  Criminals. 

In  the  apprehension  of  criminals,  the  privilege  of  the  officer 
of  the  law  is  still  broader.  Messengers,  or  other  officers  of  the 
law,  in  the  apprehension  and  safe  custody  of  criminals,  are  charged 
with  an  important  duty,  which  they  must  not  hesitate  to  perform, 
though  attended  with  considerable  danger  to  themselves ;  and  if, 
in  the  due  execution  of  that  duty,  injury  or  even  death  be  occa- 
sioned, the  law  will  protect  them.  It  appears  to  be  the  settled 
law  both  of  England  and  Scotland,  that  a  party,  against  whom  a 
criminal  warrant  is  issued,  whether  he  may  ultimately  turn  out  to 
be  innocent  or  guilty  of  the  charge,  being  bound  to  surrender  to 
the  officer  in  possession  of  the  warrant,  may  lawfully  be  killed  if 
he  resist,  or,  after  being  taken,  assault  the  officer.  Further,  and 
especially  if  the  crime  charged  be  of  an  atrocious  description,  there 
is  some  authority  for  holding  the  officer  warranted  in  killing  the 
accused,  who  merely  flies  from  the  execution  of  the  warrant,  if  he 
cannot  be  taken  alive.  To  entitle  a  private  individual  to  the  plea 
of  self-defence  on  a  charge  of  homicide,  he  must  establish  that  he 
gave  way  as  far  as  he  could,  and  that  he  had  no  alternative  to 
save  his  own  life  than  by  putting  to  death  his  assailant ;  but  an 
officer  of  the  law,  having  an  important  duty  to  perform,  is  not 
justified  in  giving  way  to  the  assault  or  resistance,  but  ought,  on 
the  contrary,  to  press  forward  to  accomplish  his  object,  let  the  risk 
be  what  it  may  to  the  party  resisting,  and  whether  he  be  the 
accused,  or  any  other  person  who  attempts  to  protect  him  from 
arrest.  The  officer  will,  however,  not  be  justified  unless  his 
warrant  be  lawful,  or,  rather,  free  from  all  gross  irregularities,  as, 
if  not  signed,  or  if  the  officer  has  it  not  with  him  at  the  time,  or  he 

^  I.  Hume  (ed.  Bell),  203-4. 
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is  executing  it  out  of  the  jurisdiction  of  the  justice  who  granted 
ity  and  without  being  endorsed  by  a  ma^strate  of  the  bounds.^ 

§  3.  Assistance  of  the  Lieges. 

Pbivate  Persoks. — ^An  officer  is  entitled  to  call  for  the 
assistance  of  private  persons  in  executing  criminal  warrants^, 
captions,  etc.,  and  they  are  bound  to  obey.  Such  private  per- 
sons, acting  along  with  an  officer,  and  under  his  orders,  haTe 
the  same  powers  with  the  officer.^  When  no  officer  is  at  hand, 
a  criminal  warrant  or  verbal  order  may  be  addressed  to  a  private 
person,  who  becomes  an  officer  pro  hoc  vicej  and  is  entitled  to  all  1 
the  privileges  of  an  officer.*  In  atroeioiu  crimes^  a  private 
person  is  entitled  and  bound  to  arrest  the  criminal  immediately 
in  the  fact,  that  the  criminal  may  not  escape.  He  ought  to 
deliver  him  to  a  constable,  or  carry  him  before  a  judge/  A 
private  person  cannot  arrest  any  of  the  persons  engaged  in  a 
fray  or  breach  of  the  peace,  but  he  may  endeavour  to  hinder 
those  coming  from  joining  it. 

§  4.  Duty  at  and  after  Apprehension* 

When  a  party  is  apprehended,  the  officer  should  search  him, 
and  detain  weapons,  money,  watch,  pawnbrokers'  duplicates,  etc 
He  should  mark  them,  by  attaching  labels  to  them,  or  otherwise, 
and  also  make  the  accused  mark  them ;  and  the  officer  should 
keep  them  in  safe  custody,  where  no  one  but  himself  can  get 
access  to  them,  till  he  come  before  the  magistrate.  After  appre- 
hension, and  when  a  person  is  in  custody  charged  with  a  crime, 
it  is  improper  for  an  officer  of  the  law  to  question  him  respecting 
the  charge ;  and  statements  elicited  by  such  questions  cannot  be 
used  as  evidence  against  him. 

§  5.  Demise  of  the  Crown^  and  Death  of  Party  at  whose  Instance* 

A  warrant  issued  under  one  sovereign's  reign,  may  be  exe- 
cuted, or  carried  into  further  execution,  in  the  reign  of  his 

1  I.  Hume  (ed.  Bell),  199,  200.  >  Ibid.  198. 

s  II.  Home  (ed.  Bell),  75.  «  Ibid.  «  P.  836,  nqtra. 
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snccessor^  or  though  raised  in  name  of  the  former  sovereign 
after  his  demise,  but  before  it  was  known  in  Edinburgh, — the 
Court  of  Session  always  passing  an  Act  of  Sederunt  to  validate 
such  warrants.  So,  a  precept  issued  by  an  inferior  judge  may 
be  put  in  force  after  his  death  or  removal  from  office.^ 

The  death  of  the  party  at  whose  instance  the  warrant  is 
granted,  annuls  it.  Any  arrestment,  poinding,  or  incarceration 
enforced  after  the  death,  is  void ;'  but  if  the  debtor  be  imprisoned 
during  the  life  of  his  creditor,  the  creditor's  subsequent  deatii 
will  not  entitle  him  to  liberation.  A  warrant  issued  in  name  of 
a  company,  is  an  effectual  warrant  after  its  dissolution;  for 
every  company,  after  dissolution,  subsists  to  the  effect  of  winding 
up  its  affairs.* 

1  Masterton,  22  Jan.  1629,  M.  8175. 

*  SUwart,  2  Dec.  1766,  M.  8186. 

»  OUehrUt,  19  July  1776,  M.  Appx.,  MeBsenger. 
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DUTIES  AND  LIABILITIES  OF  OFFICERS  OF  THE  LAW  AND  TH£IB 

GAX7TI0NEBS. 

§  1.  General  Obligation  to  Serve  the  Lieges. 

EvEBY  officer  of  the  law  is  hound  to  serve  the  lieges  in  the  waj  of 
his  office,  on  tender  of  his  reasonable  expenses.  Messengers  are^ 
by  the  regulations  of  11th  March  1772,  §  2,^  enjoined,  within  three 
posts  after  the  receipt  of  diligence,  to  acknowledge  its  receipt.' 
Officers  of  the  law  must  also  immediately  proceed  to  execute 
any  diligence  committed  to  them ;  and  they  must,  without  delay, 
return  to  their  employers,  in  cases  of  personal  diligence,  the  ex- 
tract or  other  warrant  and  execution  of  charge,  so  that  the 
employer  may  lose  no  time  in  following  the  charge  up  with  ulti- 
mate diligence.  A  messenger  at  Inverary  having  received  in- 
structions from  an  Edinburgh  agent  to  give  a  charge  upon  a 
bill  against  a  debtor  there,  he  accordingly  gave  the  charge  upon 
the  13th  November,  but  did  not  return  the  execution  till  the 
21st,  when  the  six  days  of  charge  had  expired.  On  the  22d, 
before  the  diligence  could  be  used,  the  debtor  had  taken  refuge 
in  the  Sanctuary.  The  Messenger  and  his  cautioner  were  found 
liable  for  the  debt ;  and  it  was  held  no  excuse  that  the  messen- 
ger had  received  communications  with  regard  to  a  settlement  of 
the  debt  being  on  foot.'  A  messenger,  by  the  above  regulations, 
must  not  take  from  any  person  against  whom  he  executes,  or 
is  employed  to  execute  diligence,  any  sum  whatever.  He  must 
not,  either  directly  or  indirectly,  become  the  purchaser  upon 
execution  of  any  poinding,  and  the  goods  poinded  exposed  to 
sale  by  the  creditor  to  whom  they  have  been  adjudged,  under 
pain  of  deprivation.*  Neither  must  he  be  a  menial  servant, 
under  a  like  penalty .•     A  messenger  or  other  officer  is  noten- 

1  Reg.  1772,  §  2.        «  Ibid.,  §  3.        »  Glen  v.  Black,  19  Nor.  1841,  No.  10. 
*  Reg.  1772,  §  6.  «  Ibid.,  §  6. 
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tided  to  discharge  the  debt  in  the  diligence  in  his  hands,  unless 
expressly  authorized ;  but  when  he  is  entrusted  with  a  caption, 
it  is  not  unusual,  at  the  same  time,  to  send  him  the  grounds  of 
debt  and  diligence,  with  a  state  of  the  amount  due,  including 
expenses.  If  the  officer,  however,  exact  fees  due  to  himself,  or 
take  a  bill  including  the  expenses,  he  will  be  liable  to  be  punished 
bj  summary  complaint  ;^  and  a  charge  given  the  debtor  on  any 
such  bill  will  be  suspended,  without  caution  or  consignation.^ 
In  such  a  case,  the  messenger  should  not  take  any  part  of  the 
expenses,  or  any  obligation  for  them,  from  the  debtor,  but  get  a 
separate  obligation  from  the  cautioner  for  the  debtor,  for  pay- 
ment of  the  expenses  when  taxed. 

The  messenger  must  not  tear  down  any  copy  it  is  his  duty  to 
affix.'  He  ought  not  to  perform  any  business  as  a  messenger  in 
which  he  is  personally  interested,  as  giving  a  charge  on  a  bill  of 
which  he  is  indorsee  ;^  and  although,  as  has  been  found  in  the 
case  of  a  notary,  his  relationship  to  the  party  is  no  absolute  bar 
to  his  acting  officially,  it  is  advisable  that  both  the  messenger 
and  witnesses  should  be  wholly  unconnected  with  him.  These 
rules  apply  to  all  officers  of  the  law. 

§  2.  Liability  of  Officers. 

Like  all  other  persons  who  carry  on  business  for  hire,  every 
officer  must  possess  the  necessary  art  and  skill  for  performing  it 
correctly,  and  he  must  give  due  and  faithful  attention  to  its  per- 
formance ;  ^  otherwise  he  and  his  cautioners  will  be  liable  for  the 
damage  sustained  both  by  his  employer  and  the  opposite  party.^ 
An  officer,  it  must  always  be  kept  in  mind,  has  no  discretionary 
powers ;  and  he  must,  at  his  peril,  obey  his  instructions,  however 
hopeless  the  recovery  of  the  debt  may  appear.  In  all  cases,  the 
law  presumes  that,  had  the  instructions  been  obeyed,  the  debt 
would  have  been  recovered ;  and  hardly  in  any  case  will  the 
court  allow  an  investigation  to  show  that  no  loss  has  been  sus- 

1  M'Lachlan,  16  Dec.  1821, 1.  Sh.  236. 

»  M'Lachlan,  28  Nov.  1821,  ibid.  173.  »  Reg.  1772,  §  7. 

«  DalgUish,  18  June  1822, 1.  S.  M4. 

'^  In  locate — et  dolus  et  culpa  prsestatnr,  D.  XIIL  6  (commodati  vel  contra) 
1. 5, 2.    Locatnm  dolmn  et  cnlpam  recipit,  D.  L.  17  (Div.  reg.  juris)  L  23. 
•  Kennedy,  13  Dec.  1821. 
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tained*  In  the  case  of  captions,  no  snch  investigation  will,  in 
anj  case,  be  permitted ;  and  eyen  in  poindings,  or  other  dili- 
gence, it  will  lie  on  the  messenger  to  prove  with  absolute  certainty 
die  impossibilitj  of  the  recoveiy  of  the  debt.  Thus  it  was 
fonnd  no  good  defence  against  an  action  of  damages  fornot 
executing  a  poinding,  that  the  goods  had  been  seized  by  the 
Crown,  and  were  sealed  np  nnder  a  writ  of  extent,  and  that  the 
party  was  rendered  notour  bankrupt  by  sequestration  within  a 
month.^  The  instructions  must,  however,  be  clear  and  explicit, 
to  make  the  officer  liable.^  The  two  cases  last  cited  well  exem- 
plify the  kind  of  traps  against  which  a  messenger  should  goard 
himself  by  uniformly  performing  his  duty  with  strict  exactness. 
A  complaint  may  be  made  to  the  Lyon  Court  to  punish  bj  fine, 
suspension,  or  deprivation,  a  messenger  who  has  refused  to  ohey 
his  instructions.'  Messengers,  and  all  other  criminal  officers  who 
are  charged  with  the  apprehension  and  custody  of  prisoners,  are 
responsible  as  to  their  treatment  while  in  their  custody/  A 
messenger  who  proceeds  with  diligence,  notwithstanding  a  sist, 
of  which  he  has  knowledge,  will  be  liable  in  damages ;  but  to 
make  the  averment  relevant  in  the  action  for  reparation,  it  most 
be  set  forth  that  he  was  in  full  knowledge  of  the  sist,  though  it 
is  not  necessary  that  the  sist  should  have  been  exhibited  to  him. 

§  3.  Liability  of  Cautioner. 

The  bond  of  caution  for  a  messenger  binds  the  cautioner  for 
^  the  damages,  interest,  and  expenses  which  the  lieges  shall  sus- 
tain through  the  negligence,  f raudf ul  or  informal  execution  of 
the  messenger;'  and  the  liability  extends  to  the  whole  amount  of 
such  damage,  and  is  not,  as  has  sometimes  been  contended, 
limited  to  the  penalty  of  five  hundred  merks  contained  in  the 
bond/  The  liability  is  not  only  for  loss  sustained  by  the  em- 
ployer of  the  messenger,  through  his  negligence,  want  of  s^ 
or  fraud,  but  also  by  those  against  whom  he  is  employed,  sna 

»  ChaUo,  17  Jan.  1811,  F.  C. 

*  Winterhottom,  Buckle,  and  Co.,  1  Dec.  1823,  II.  S.  542;  Ferrier,  20 
Dec.  1823,  ibid.  601 ;  CidUn  v.  Sndth,  8  Feb.  1847,  IX,  D.  607 ;  CWkn  ▼• 
Thomson,  IX.  D.  613. 

«  Clyne,  27  Jan.  1831,  IX.  S.  338. 

*  Ross  V.  APBean,  6  Dec.  1846,  VIII.  D.  260. 
»  Chatto^  supra  ciL,  17  Jan.  1811,  F.  C 
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who  suffer  by  the  Olegality  of  his  proceedings,  as  by  not  carry- 
ing a  debtor  taken  on  caption  to  the  nearest  jail.  The  cautioner 
will  not  be  liable  if  the  messenger  has  not  been  acting  in  his 
official  capacity,  but  merely  as  agent ;  though  the  mere  circum- 
stance that  the  diligence  has  been  addressed  to  him,  under  the 
designation  of  ^  writer/  is  not  enough  to  prove  the  messenger 
was  not  acting  in  his  official  capacity.^  The  cautionem  ate, 
however,  not  liable  for  a  debt  until  constituted  against  the  pro- 
per debtor  by  decree  or  otherwise.* 

The  cautioner  for  a  messenger  being  taken  bound  for  pay- 
ment of  the  messenger^s  fees  to  the  Lord  Lyon  and  clerk,  and 
that  he  complies  with  the  injunctions  in  1772— one  of  which  is, 
that  he  must  give  notice  of  change  of  residence — ^is  bound  to 
pay  the  annual  fees  till  they  give  due  notice,  though  the  mes- 
senger have  many  years  before  left  the  country.'  These  annual 
fees  are  10  merks  Scots  (lis.  l^d.)  to  the  Lord  Lyon,  and 
5s.  lid.  to  the  clerk,  by  each  messenger  within  the  county  of 
Edinburgh ;  and  the  same  fee  to  the  Lyon,  and  6s.  4d.  to  the 
clerk,  by  every  messenger  without  that  county,  payable  by  equal 
portions  on  the  6th  May  and  6th  Nov.  annually.^ 

The  following  cases  may  exemplify  the  liability  of  a  messenger 
and  his  cautioners  for  blunders  in  the  discharge  of  his  duty : — 

A  case  has  already  been  noted^  in  which  the  messenger  and 
his  cautioners  were  found  liable  for  delay  in  returning  the  dili- 
gence after  execution.* 

A  messenger  having  omitted,  in  one  of  the  executions  of  a 
summons,  to  name  and  design  all  the  defenders  called  in  the 
summons,  he  and  his  cautioners  were  found  liable  in  the  ex- 
penses occasioned  in  consequence  of  such  erroneous  execution ; 
and  that  notwithstanding  an  allegation  of  some  of  the  names 
being  written  in  the  summons  upon  erasures.* 

After  a  suspension  and  liberation  being  granted  on  the 
ground  of  the  execution  being  disconf orm  to  warrant,  an  action 
for  damages  was  brought  against  the  creditor,  which  he  af ter<« 

1  TFtZMm,  Jan.  31, 1817,  F.  G. 

*  Wright  and  Anderson,  8  Feb.  1827,  Y.  S.  811. 

*  M'Iniosh,  12  Not.  1824,  III.  S.  270. 
^  Beg.  1772,  §  13 ;  Appz.  infra. 

*  Gkn  V.  Black,  Nov.  19, 1841,  No.  10. 

«  Cloion  ▼.  Blacky  Feb.  15, 1842,  No.  135. 
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wards  abandonecL  The  creditor  had  brought  an  action  of  reEef 
againBt  the  aheriff-officer,  who  was  found  liable  in  tlie  expenses 
incurred  in  the  action  of  damages  as  well  as  in  the  sospenaion 
and  liberation,  notwithstanding  a  plea  that  it  was  the  dntjof  an 
agent  (Onrrie)  to  revise  the  execution,  as  he  had  charged  a  fee 
for  domg  so.  The  error  in  the  execution  here,  was  that  the 
warrant  was  to  charge  and  make  payment  to  ^  Brock  and  Fer- 
guson/ and  to  John  Brock  and  Thomas  Ferguson ;  instead  of 
which  the  execution  omitted  the  social  firm,  and  bore  a  charge 
to  make  payment  only  to  the  individuals.  l%e  case  was  atten- 
tively considered  upon  minutes  of  debate ;  and  the  decision  ap- 
pears to  come  to  this — ^that  the  officer  is  absolutely  bound  to  give 
a  good  execution,  and  fully  liable  for  the  result  if  it  should  be 
defective.^ 

But  in  a  case  where  a  suspension  was  unsuccessful,  and  the 
raiser  not  good  for  expenses,  and  an  action  previously  instituted 
for  relief  against  the  messenger  was  insisted  in  to  recover  ex- 
penses from  him,  it  was  hdd,  that  as  the  suspension  had  been 
held  to  be  groundless,  the  messenger  could  not  be  held  liaUe  f  <^ 
the  expense  the  respondent  had  incurred.' 

The  serious  consequences  to  which  a  messeng^  and  his 
cautioners  are  liable  through  a  blunder  in  the  executiGn  of  dili- 
gence, are  strongly  illustrated  by  the  f  ollowlDg  case : — 

A  SherifPs  officer  having  been  employed  to  give  a  chaige 
upon  a  bill,  gave  an  erroneous  charge  to  make  payment  of  the 
contents  of  the  bill  to  ^  James,'  instead  of  Rob^  Struthers. 
The  charge  having  been  followed  by  the  execution  of  a  poind- 
ing, a  bill  of  suspension  was  presented,  upon  the  ground,  inter 
alieij  of  the  irregularity  of  the  charge.  An  action  of  reduction 
and  damages  was  then  brought  by  the  party  charged  against 
the  Sheriff's  officer  and  his  employer.  Both  defenders  appeared 
in  the  action,  and  maintained  the  regularity  of  the  diligence. 
The  officer  having  died  during  the  proceedings  unrepresented, 
the  employer  continued  the  defence  alone,  and  succeeded  in  ob- 
taining a  verdict,  which  was,  however,  subsequently  set  aside,  as 
contrary  to  law.  Before  the  new  trial  took  place,  the  employer 
gave  notarial  intimation  of  the  proceedings  to  the  officei^s  cau- 

*  Brock  and  Fergtuton  v.  Kemp  and  Cautioner^  Feb.  20,  1844,  No.  107— 
sequel  to  No.  16— Nov.  28, 1841. 

«  Patter  V.  Mtiirheady  Jan,  21, 1847,  No.  70. 
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tioner ;  but  the  cautioner  denied  his  liability,  and  declined  to  take 
any  part  in  the  litigation.  A  verdict  of  nominal  damaged  was 
thereafter  returned  against  the  employer,  which  was  followed  by 
a  decree  for  expenses.  In  an  action  at  the  instance  of  the  em- 
ployer against  the  cautioner,  it  was  held  that  the  latter  was 
liable  for  the  whole  expenses  of  the  litigation  (both  the  em- 
ployer's own  e^Epenses  and  those  of  the  opposite  party,  which 
he  was  compelled  to  pay),  with  the  exception  of  a  portion, — > 
namely,  the  expense  of  one  jury  trial,  incurred  between  the 
officer's  death  and  intimation  being  made  to  him.  The  em- 
ployer afterwards  having  become  bankrupt,  the  cautioner  was 
found  liable  in  the  remaining  expenses  due  by  the  employer  to 
the  agent  disburser  for  the  opposite  p&rty.^ 

*  Siruthers  v.  DyJces,  7  July  1847,  I.  D.  1437.  See  alao  Struthers  y. 
Dykes,  14  Feb.  1845,  YII.  D.  4S7 ;  Dyhes  t.  StrutherM,  14  August  1850, 
VII.  BeU  App.  Gases,  390 ;  CuUen  v.  Dyki9^  27  Jan.  1852,  XIY.  D.  $70. 


CHAPTER    XXXVII. 

DEFORCEMKNT. 

§  1.  Its  Nature. 

Defobgement  is  the  crime  of  resisting  officers  of  the  law  in 
the  execution  of  their  duty,  and  is  severely  punishable  by  seye^ 
ral  old  statutes  of  the  Scotch  Parliament.  To  constitute  thb 
crime,  according  to  Mr  Hume/  the  following  particulars,  which 
are  here  given  in  an  abridged  form,  are  necessary : — 

§  2.  Requisites  to  constitute  the  Crime. 

The  person  deforced  must  be  a  lawful  officer,  one  of  the 
regular  and  proper  executors  of  that  kind  of  diligence  or  war- 
rant which  is  hindered.  Thus  the  crime  cannot  be  conunitted 
against  a  messenger  who  has  not  yet  found  cantion,  or  who  has 
been  deposed  or  suspended,  or  who  is  in  the  act  of  executing  a 
warrant,  addressed  not  to  messengers,  but  to  inferior  officers  of 
the  law. 

The  officer  must  not  only  be  possessed  of  a  lawful  comnus- 
sion,  but  he  must  be  in  the  execution  of  something  which  apper- 
tains to  that  commission,  at  the  time  he  is  hindered  or  molested. 
He  has  not^  therefore,  the  protection  of  the  statutory  pains  as 
to  every  common  broil  he  may  get  engaged  in.  Neither  does 
he  enjoy  it  on  occasion  of  every  act  he  does,  even  on  the  order 
of  a  magistrate,  if  it  be  not  a  proper  or  solemn  act  of  official 
duty,  but  such  a  piece  of  service  as  might  be  done  without  a 
warrant,  and  by  any  person.  Farther,  he  must  have  begun  to 
do  the  official  act.  It  is  not  deforcement,  though  it  be  an  offence 
highly  punishable,  for  example,  to  stop  a  messenger  on  his  road 
to  execute  a  caption,  or  other  diligence,  and  strip  him  of  his 

1  I.  880. 
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warrant;  bat  if  he  have  taken  the  first  steps  to  execute  his 
warrant — ^as,  if,  having  come  to  the  house  of  his  debtor,  and  dis- 
phiyed  his  blazon,  with  a  view  to  put  a  caption  in  execution,  he 
is  then  driven  off  bj  force ;  or  that  in  the  case  of  a  poinding 
he  has,  with  his  party,  come  to  that  field  or  place  where  the 
moveables  to  be  poinded  are  situated,  and  is  then  repelled  bj 
violence — ^it  is  deforcement. 

§  3.  Officer  must  notify  hia  Office. 

He  must  not  only  haye  entered  on  his  commission,  but  must 
be  proceeding  therein  in  lawful  manner.  The  officer  must 
notify  his  quality  of  servant  of  the  law,  in  order  that  those  who 
may  be  ignorant  of  his  person  and  office  may  be  put  on  their 
guard.  The  blazon  being  the  known  badge  of  a  messenger, 
should  in  general  be  exhibited,  and  the  exhibition  of  the  war- 
rant itself  to  strangers,  unacquainted  with  the  messenger,  may 
not  be  enough,  for  the  warrant  may  have  got  into  the  hands  of 
one  who  is  not  an  officer  of  the  law.  To  parties,  however,  who 
are  acquainted  with  the  officer,  and  who  are  told  by  him  his 
business,  and  to  whom  the  warrant  is  exhibited,  the  display  of 
the  blazon  is  not  indispensable. 

§  4.  He  miut  notify  his  Business. 

Though  the  party  well  knew  that  the  person  is  a  messenger, 
he  may  not  be  aware  that  he  comes  there  in  his  office  at  that 
time.  The  messenger,  therefore,  before  proceeding,  ought  to 
notify  his  business,  and  exhibit  the  warrant.  If  he  be  required 
to  e^bit  his  warrant,  and  refuse  or  decline,  it  is  unquestion- 
ably not  deforcement  to  oppose  him.  The  messenger,  however, 
is  not  obliged  to  part  with  his  diligence  or  warrant,  either  to  the 
party,  or  to  any  impartial  bystander,  for  it  might  be  detained  or 
destroyed.  If,  however,  the  official  act  have  been  once  par- 
tially carried  into  effect — as,  if  the  debtor,  having  surrendered  on 
caption,  is  on  the  road  to  jail,  or  the  poinding  be  half  completed 
— the  officer  is  not  bound  to  answer  the  questions  of  every  new- 
comer as  to  his  authority  and  commission.  Where  it  appears, 
from  the  whole  circumstances,  that  the  party  resisting  knew 
the  object  of  the  messenger,  it  will  not  save  him  from  the  pains 
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of  deforcement,  that  lie  avoided  asking  any  qaestionsy  or 
ing  any  explanation,  but  straightway  attacked  the  officer  imme- 
diately on  his  appearance. 

§  5.  Officer  miLst  proceed  lawfully  in  order  to  claim  the  PtoiecUon, 

of  the  Law. 

The  officer  may  be  resisted,  nnless  he  execute  his  office  in 
terms  of  law,  as  if  he  were  to  execute  any  diligence  or  civil  writ 
on  the  Sunday  (except  warrants  de  mediUxtione  fijfg<x)j   or  a 
poinding  in  the  night-time,  or  after  seeing  a  sist  of  sosp^ision. 
Tendering  payment  to  the  officer  on  the  spot  is  not,  however,  a 
defence  against  a  charge  of  deforcement,  unless  the  officer  have 
got  a  special  power,  which  is  not  the  ordinary  caae^  to  act  as 
agent,  and  receive  and  discharge  the  debt.  Neither  is  the  officer 
bound  to  desist  on  account  even  of  any  plea  of  compromise  or 
previous  payment  or  satisfaction,  unless  it  is  vouched  by  an  ex- 
plicit discharge,  applied  to  that  very  diUgencey  and  the  grounds 
of  it ;  for  the  officer  is  no  judge  of  such  pleas,  nor  is  the  tune 
of  execution  a  fit  season  to  propose  them.    Howevor  much  jo»- 
tified  a  party  may  be  in  resisting  an  attempt  unduly  to  enforce 
a  warrant,  the  resister  will  be  liable  to  punishment  if  he  uses 
any  excess,  or  more  force  than  is  necessary  to  prevent  the  war- 
rant being  enforced. 

§  6.  Obstruction  must  be  purposely  made. 

The  officer  must  not  only  be  on  his  duty  when  he  is  ob* 
structed,  but  the  obstruction  must  relate  to  the  duty,  and  be  made 
with  the  purpose  and  on  the  lawless  resolution  of  hindering  him 
from  the  performance  of  it.  Thus,  suppose^  during  the  execu- 
tion of  a  poinding,  the  messenger  has  an  accidental  quarrel  with 
a  bystander,  without  reference  to  the  poinding  this  is  not  de- 
forcement. 


§  7.  What  amount  of  Hindrance  eufficient. 

As  to  the  hindrance  and  molestation,  it  is  deforcement 
wherever,  by  any  sort  of  actual  violence,  or  the  show  and  pre^ 
paration  of  misduef ,  or  the  wilful  opposing  of  real  impediment^ 
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the  messenger  has  been  hindered  or  disabled  from  the  execution 
of  his  duty.  His  claim  must,  however,  be  reasonable,  and  not 
merdij  arising  from  damonr  and  bustle.  Thus  it  is  deforce- 
ment if  he  be  fired  at,  or  pursued  with  mortal  weapons,  or 
assailed  with  stones,  though  he  escape  unhurt;  or  that  he  is 
opposed  by  an  armed  body,  who  show  him  their  weapons,  forbid 
him  accksB  to  the  house,  and  warn  him  to  be  gone ;  or  that  he 
is  driven  out  of  a  house  bj  main  force,  and  is  prevented  from 
returning;  or  that  the  debtor,  being  already  in  custody,  is 
pidled  out  of  his  hands ;  or  that  the  chamber  where  the  officer 
has  the  debtor  in  custody  is  broken  up  to  liberate  him.  In 
short,  while,  on  the  one  hand,  the  messenger  will  not  be  justified 
in  giving  way  to  mere  clamour  or  threats,  which  those  who 
make  them  have  no  immediate  power  to  carry  into  execution, 
he  is  not  bound,  on  the  other  hand,  to  persist  to  the  suffering  of 
some  great  injury  in  his  person.  Whatever  may,  however, 
have  been  the  violence  used,  and  however  punishable  as  an 
assault  or  otherwise,  still,  if  the  officer  have  ultimately  suc^ 
ceeded  in  the  execution  of  his  warrant,  the  crime  does  not 
amount  to  deforcement. 

§  8.  It  is  immaterial  to  the  crime  of  deforcement,  whether 
the  diligence  or  warrant  be  that  of  the  supreme  or  inferior 
courts  (under  the  limitations  above  specified),  or  whether  it  be 
a  caption,  diligence,  precept,  or  ordinary  summons. 

§  9.  The  punishment  of  deforcement  in  our  older  practice 
was  imprisonment  and  forfeiture  of  moveables ;  and  the  panel 
appears  to  be  also  personally  liable  for  the  debt.  In  later  prac- 
tice, the  court  decerns  for  a  certain  sum  of  fine  or  damages, 
and  at  the  same  time  divides  the  amount  between  the  Crown 
and  the  party.  The  proper  court  for  punishing  deforcement 
is  that,  the  warrant  of  which  has  been  resisted. 

§  10.  The  prosecutors  in  the  criminal  courts  are— 1.  The 
Loid  Advocate ;  2.  The  messenger  and  Lord  Lyon,  with  the 
Lord  Advocate's  concurrence,  but  without  the  concurrence  of 
the  party  employer;  3.  The  party  employer,  with  the  Lord 
Advocate's  concurrence.  The  party,  however,  cannot  be  re- 
ceived as  a  witness,  even  in  a  prosecution  at  the  Lord  Advocate's 
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instance,  unless  he  discharge  his  interest  in  the  escheat,  and  for 
recoyeiy  of  his  debt.  In  a  prosecution  at  the  Lord  Adyocate*s 
instance,  the  evidence  of  the  messenger  and  witnesses  is  now 
sustained*  If  either  the  party  or  messenger  prosecute,  it  is 
doubted  whether  the  witnesses,  if  near  relations  of  either  of 
them,  though  subscribuig  witnesses,  can  be  adduced ;  and  this  is 
a  reason  why  relations  of  the  creditor  or  messenger  should  not 
be  chosen  as  witnesses  to  messengers'  executions  in  any  case. 
The  oiBcer  has,  of  course,  a  title  to  sue  for  damages  for  anj 
injuiy  he  may  have  sustained,  in  his  own  name  alone,  in  the 
civil  courts,  and  the  creditor  has  a  like  title  to  sue  for  damages, 
without  the  concurrence  of  any  one. 

§  11.  The  officer,  on  being  deforced,  ought  to  break  the 
wand  of  peace,  which  is  done  by  drawing  the  loose  ring  from 
the  one  end  of  the  baton  to  the  other,  stating^  at  the  same  tiine^ 
^  In  regard  I  am  forcibly  resisted  and  deforced  in  the  execution 
of  my  office,  therefore  I  do  break  my  wand  of  peace,  and  po- 
test that  the  deforcer  may  incur  the  penalties  of  law  provided 
and  accustomed  in  the  like  cases.'  If  a  notaiy  be  present^ 
which  was  generally  the  case  in  our  older  practice,  instruments 
may  be  taken  in  his  hands,  and  a  notarial  instrument  drawn  np 
of  the  whole  circumstances.  If  there  be  no  notary,  then  the 
messenger  draws  up  an  execution  of  deforcement,  signed  bj 
himself  and  the  witnesses.  Even  where  there  was  a  notarial 
instrument,  it  was  formerly  usual  also  to  draw  out  an  execation 
by  the  messenger  and  witnesses.^ 


§  12.  Resisting  and  Obstructing  short  of  De/oreemeni. 

Although,  through  the  failure  of  the  attempt  to  obstruct,  the 
crime  falls  short  of  deforcement,  the  crime  of  resisting  ^J 
molesting  officers  of  the  law  in  the  discharge  of  their  duty  is 
one  severely  punishable  by  law.  In  a  police  complaint,  wmcn 
accused  the  defenders  of  resisting  or  molesting  officers  of  pol*^ 
in  the  execution  of  their  duty,  it  was  held  not  essential  that  the 
particular  duty  they  were  engaged  in  discharging  shoiJd  be  se 
forth.*    In  a  case  where  two  sub-tenants  plead^  guilty  to  two 

1  The  above  from  Mr  Darling^s  chapter  on  Deforcement. 
<  Tel/er  y.  Moxey,  June  2,  1849,  Shaw  231. 
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charges  of  breach  of  the  peace,  committed  by  resisting  the  exe- 
cution of  certain  summonses  of  removing^  raised  against  them 
at  the  instance  of  the  principal  tenant,  thej  were  sentenced  to 
eighteen  months'  imprisonment  with  hard  labour,  and  twelve 
months'  imprisonment  respectiyelj ;  and  it  was  remarked  that 
it  would  not  have  been  relevant,  had  the  case  gone  to  trial,  to 
have  proved  that  the  parties  had  been  good  tenants  and  never 
in  arrear  of  their  rents.^ 

§  13.  Aggravation  to  Charges  of  AaaauU. 

It  is  a  relevant  aggravation  to  a  charge  of  mobbing  and 
rioting,  that  it  was  committed  for  the  purpose  of  obstructing  or 
deforcing  officers  of  the  law  in  the  execution  of  their  duty ;  but 
in  the  minor  of  such  a  charge  there  must  be  a  distinct  averment, 
or  a  statement  equivalent  to  it,  that  the  panels  knew  the  per- 
sons to  be  officers  of  the  law,  engaged  in  the  execution  of  their 
duty.^  A  statement  in  the  minor,  however,  is  sufficient,  that 
the  panels  did  wickedly  assemble,  etc.,  for  the  purpose  of 
obstructing  and  assaulting  the  said  A»  B.  and  his  assistants  in 
the  execution  of  their  duty.'  In  a  charge  of  this  nature, 
though  deforcement  be  not  charged  in  the  major,  a  statement 
in  the  minor,  that  the  mob  had  accomplished  their  illegal  object, 
has  been  sustained  as  relevant.^  A  charge  of  assault  is  rele- 
vantly aggravated  by  its  being  committed  on  an  officer  of  the 
law  in  the  discharge  of  his  duty ;  but  in  the  minor  it  must  be 
stated  that  the  pannel  knew  the  party  to  be  such  an  officer 
employed  in  the  execution  of  his  duty ;  or  must  state  facts  from 
which  this  may  be  inferred.^ 

§  14.  Execution  upon  being  Deforced  in  executing  a  Poinding. 

Upon  the  day  of  Eighteen  hundred  and 

years,  by  virtue  of  an  Extract  Registered  Protest  and  Warrant 
of  the  Lords  of  Council  and  Session  thereon,  containing  War- 

1  Peter  and  Ann  Ross,  Sept.  14,  1864, 1.  Irv.  641. 

*  George  M'Lellan  and  others,  Dec.  26,  1842, 1.  Broun  479. 
<  Helen  YuUl  and  others,  Dec.  28,  1842, 1.  Broun  480. 

*  John  Harper  and  others,  Nov.  21,  1842, 1.  Broim  441. 
^  Alexander,  High  Ck>iirt,  Jan.  22, 1842,  Broun,  No.  6. 
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rant  to  Poind,  dated  the  day  of  Eighteen  hnndied 

and  years,  at  the  instance  of  A.  B^y  with  an  Execution  of 

Charge  upon  the  back  thereof,  dated  the  daj  of 

charging  C  D.  to  make  payment  to  the  iteid  A.  B.  of  \hm 
fiarrate  the  gtuma^  principal^  penalty^  and  annucUu'enis,  and  ground 
of  debij  etc.']  Ij  A.  B.y  Messenger-at-ArmSi  paased,  with  the 
witnesses  subscribing,  who  were  also  to  act  as  appraisers  after 
named,  to  a  honse  np  the  stair,  opposite  to  north  side  of 

the  street  in  and  having  my  blazon  displayed  upon  my 

breast,  and  the  said  Extract  and  Warrant  in  my  hands,  and 
after  crying  three  several  oyezes,  open  proclamation  and  public 
reading  of  the  said  Extract  and  Warranty  containing  Warrant 
to  Poind,  and  Execution  of  Charge  aforesaid  in  her  Majesty's 
name  and  authority,  I  apprehended  and  poinded  a  parcel  oi 
as  follows,  viz,  \here  narrate  the  particular  epeciee^  jwon- 
titiesy  etc."]  all  belonging  to  the  said  C.  D.  And  I  made  cboioe 
of  and  both  to  be  appraisers,  in  order  to  valiic 

and  appraise  the  said  to  whom  I  administered  the  oeth 

de  Jideli  administratione ;  who  having  sworn  the  said  oath,  tow 
upon  them  the  said  office ;  and  having  inspected  the  said 
and  considered  the  value  thereof,  did  both  agree  in  valuing  and 
appraising  the  same  as  follows,  viz.,  the  said  to  the  sum  of 

sterling,  etc*  When  appeared  G.  H^  and  with  viol«ice 
pulled  out  of  my  hands  one  of  the  said  \here  narrate  thepc^^*^ 
far  acta  of  violencey  and  eapreesione  need  by  the  deforeery  and  iM 
answer  given  by  the  poindery  etcl\  upon  which  I,  the  said  Me«* 
senger,  did  break  my  wand  of  peace,  and  declared  myself 
deforced*  These  things  were  done  betwixt  the  hours  of 
and  of  the  day,  month,  and  year  aforesaid,  before  and  id 

presence  of  the  said  and  appraisers  above  lossor 

tioned,  and  who  were  also  witnesses  to  the  premises,  and  who 
are  hereto  with  me  subscribing  on  this  and  the  preceding  psg^ 

E.  F^  Witness.  A.  D. 

G.  H.y  Witness. 


CHAPTER    XXXVIII. 

EEPABATION  FOB  WBONOOU6  PBOGEEDINGS. 

When,  in  the  name  of  legal  process,  a  person  has  been  impro- 
perly pnt  to  trouble  and  inconvenience  at  the  instance  of  another, 
he  has  his  remedy,  as  in  the  case  of  any  other  injury,  by  an 
action  for  reparation.  It  is  not,  however,  in  every  case  where 
it  turns  out  that  the  proceedings  have  been  mistaken,  that  the 
damnified  party  will  have  his  action  for  reparation.  There  are 
certain  classes  of  persons  and  proceedings  so  privileged,  that  the 
Act,  though  mistaken,  will  be  held  justifiable,  unless  accompanied 
with  some  other  specific  wrong. 

§  1.  InformoJtion  of  a  Crime. 

Thus  the  detection  and  punishment  of  crime  is  held  so  laud- 
able an  object,  that  even  a  private  person  giving  information  of 
a  crime  to  the  proper  authorities,  whereby  another  is  apprehended, 
is  not  liable  to  an  action  for' reparation,  although  it  turn  out 
that  the  information  was  erroneous,  unless  he  acted  maliciously 
and  without  probable  cause.^  Much  more  is  this  the  case  with 
a  public  officer  such  as  the  procurator-fiscal,  whose  special  duty 
charges  him  with  the  detection  of  crime.^  The  issue  to  try  a 
question  of  damages  has  the  same  form  in  both  cases.  The 
difference  between  the  two  will,  probably  consist  chiefly  in  this, 
that  in  the  case  of  the  private  party  who  has  no  specisd  mission 
in  the  detection  of  crime  beyond  his  duty  as  a  member  of  the 
public,  malice  will  much  more  easily  be  presumed  if  he  is  found 
to  have  acted  without  probable  caose. 

There  is  another  privilege  enjoyed  by  a  public  officer  such  as 
the  procurator-fiscal, — ^that  as,  in  the  discharge  of  his  official  duty, 

^  Shepherd  v.  Fraur^  26  Jan.  1849,  XI.  D.  446  ;  Cameron  v.  HamUtan, 
1  Feb.  1856,  Ko.  87 ;  see  Callander  y.  MUUgan,  20  Jane  1840,  XI.  D.  1174. 

•  Munro  v.  Taylor,  25  Feb.  1845,  VII.  D.  600 ;  Mains  v.  APLullich,  9 
July  1861,  XXIII.  D.  1258. 
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he  18  obliged  to  employ  certain  offioei8|  he  is  not  responsible  for 
their  wrongful  actions,  unless  done  with  his  instractions,  or 
withont  his  general  instructions  to  his  officers  were  other  than 
proper  and  suitable  in  the  drcumstanoes.^ 

There  is  in  some  cases  a  statutory  limitation  to  the  period 
within  which  all  actions  of  damages  arising  out  of  the  proceedings 
may  be  brought.  Such  provision  is  contained,  for  instance,  in 
the  Public  Houses  Act,  9  Geo.  lY^  c  58,  §  33  ;*  in  the  Day 
Poaching  Act,  2  and  3  WilL  lY^  c  68,  §  17;'  in  the  Glasgow 
Police  Act,^  etc. 

§  2.  Use  of  Civil  DUigenee. 

In  proceedings,  however,  for  a  private  end,  the  par^  at 
whose  instance  the  proceedings  are  taken  is  responsible  for  their 
legality,  and  is  liable  in  reparation  for  thdr  being  wrongoosly 
carried  through,  whether  by  an  error  in  the  diligence  which  has 
been  put  into  the  hands  of  the  officer  of  the  law,  or  by  the  mis- 
take of  the  officer  employed.*     Even  those  charged  with  the 
collection  of  the  public  revenue  are  no  further  privileged  than 
by  the  special  statutes  under  which  they  act ;  and  it  has  been 
held  not  necessary  to  insert  malice  or  want  of  probable  cause,  or 
either  of  them,  in  an  issue  to  tiy  a  question  of  damages  against 
custom-house  officers.*     Much  less  is  a  party  protected  in  prose- 
cuting for  dues  which  he  is  empowered  to  levy  by  statute  for  his 
own  behoof  as  a  tacksman  of  tolls  or  pontage.^    Still  less  can  a 
private  party  plead  privilege  in  such  cases  as  those  in  which  the 
law  has  left  a  severe  and  stringent  remedy  almost  in  lus  hands. 
Such  \&  the  case  of  a  party  applying  for  a  medUatioM  fugm 
warrant,  or  a  process  caption.    In  these  cases,  the  party  applying 
for  the  remedy  which  \&  given  upon  his  representations  does  so  at 
his  peril.' 

A  different  principle,  however,  has  been  laid  down'  with 

1  Mimpo,  rapra.  »  HUl  v.  Dymock,  7  July  1867,  XX.  D.  955. 

'  Rusatl  V.  Laing^  25  June  1845,  YII.  D.  99. 

*  Mtlvin  V.  fPaww,  22  May  1847,  IX.  D.  1129. 

•  Beattie  v.  M'LeOan,  29  June  1846,  VIII.  D.  980. 

«  Christie  v.  TAoiiywon,  12  Jnne  1858,  XX.  D.  1114. 

'  TaU  V.  Payne  and  Kennedy,  14  June  1856,  XVIH.  D.  1088. 

*  Swayne,  27  Jane  1885,  XIII.  D.  1003 ;    Ford  v.  Muirhead,  19  May 
1858,  No.  176,  XX.  D.  949. 

•  Hunter  v.  Kerr,  28  Mar.  1842,  IV.  D.  1175. 
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rejgard  to  the  use  of  arrestments  on  a  depending  process.  It 
has  been  held  that  the  exercise  of  the  means  provided  by  law  to 
keep  things  entire  daring  the  dependence  of  an  action  in  which 
a  bona  fide  qaestion  of  right  is  to  be  discnssed,  is  a  lawful  act 
not  to  be  rigidlj  constmed.  ^  Where  a  person  acts  in  the  exer- 
cise of  a  legal  right,  and  in  the  ordinary  use  of  legal  forms  of 
procedure,  and  where  it  is  said  that  he  has  abased  that  right,  the 
law  holds  that  malice  or  an  intention  to  injare  mast  be  proved, 
and  also  that  it  must  be  shown  that  he  had  no  probable  cause 
for  what  he  did.  The  acts  and  motives  of  a  litigant  are  not  to 
be  too  strictly  scrutinized,  otherwise  the  effect  would  be  to  deter 
parties  from  coming  to  the  court  to  take  advantage  of  what  are 
their  legal  remedies.'^ 

A  question  in  which  it  is  more  difficult  to  lay  down  a  general 
principle,  is  the  liability  for  damages  for  the  use  of  an  interdict 
in  which  the  question  of  right  is  ultimately  decided  against  the 
person  using  it.  It  has  been  remarked  that,  ^  generally  speaking, 
when  a  summary  interdict  is  craved,  this  pretorian  interposition 
is  used  pericvlo  petentU ;  and  the  party  using  it  is  liable  to  in- 
demnify the  other  party  if  he  be  wrongously  interdicted.  It  is 
not  enough  for  a  party  to  say,  in  defence  against  a  claim  of 
damages,  that  he  did  not  proceed  brevi  manti^  but  by  judicial 
authority,  and  the  use  of  interdict.  But  it  is  always  a  question 
of  circumstances  whether  damages  are  due  in  the  special  case  in 
which  the  interdict  has  been  asked  or  used." 

When  the  ground  of  reparation  for  wrongous  proceedings 
rests  entirely  upon  the  incompetency  of  the  decree  upon  which 
they  have  followed,  the  case  cannot  be  tried  without  a  reduction 
of  the  decree.* 

§  3.  Actions  against  Magistrates. 

By  the  Act  43  Geo.  HE.,  c.  141,  it  is  enacted  that  in  all 
actions  against  justices  of  the  peace  in  Great  Britain  or  Ireland 
(which  Act  is  held  to  extend  to  Scotland)  for  any  conviction 

1  L.  J.  C.  in  Henning  v.  HeweUon,  12  Feb.  1852,  XIY.  D.  488 ;  see  also 
Brodie  v.  Young,  19  Feb.  1861,  XIII.  D.  787 ;  Duff  v.  Bradberry,  19  May 
1826,  rV.  S.  28. 

•  Lord  Balgray  in  Moir  v.  Hunter,  16  Nov.  1882,  XI.  S.  32. 

*  Ruled  in  the  jury  court  by  L.  P. ;  see  WUson  v.  Alexander,  24  Jan. 
1844,  VI.  D.  611. 
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by  them  under  any  Act  of  Parliament,  or  for  anything  done  in 
carrying  such  a  conviction  into  effect,  the  plaintiff  (besides  any 
penalty  which  may  have  been  levied  upon  him)  shaU  reoorer 
only  2d.  damages,  and  no  costs,  unless  malice  and  want  of  prob- 
able cause  be  expressly  alleged.  And  that  the  plaintiff  shall 
not  be  entitled  to  recover  any  penalty  which  shall  have  been 
levied,  nor  any  damages  or  costs  whatever^  in  case  the  jostioes 
shall  prove  at  the  trial  that  the  plaintiff  was  guilty  of  the  offence 
whereof  he  has  been  convicted,  or  on  account  of  which  he  had 
been  apprehended,  or  had  otherwise  suffered,  and  that  he  had 
undergone  no  greater  punishment  than  was  assigned  by  law  to 
such  offence. 

By  the  Act  9  Greo.  IV.,  c.  29,  §  26,  the  provisions  of  this 
Act  are  made  to  extend  to  all  inferior  judges  and  magistrates  in 
Scotland^  in  regard  to  any  sentence  pronounced  or  proceedings 
had  in  any  criminal  trial. 

And  by  11  Geo.  IV.  and  1  Will.  IV.,  c.  87,  §  13,  it  is  enacted 
that  the  provision  last  mentioned  shall  extend  to  all  acts  done  by 
any  such  judge  or  magistrate*in  appi^hending  any  party,  or  in 
regard  to  any  criminal  cause  or  proceeding,  or  to  any  prosecntion 
for  a  pecuniary  penalty.^ 

An  executive  officer  of  the  peace  does  not  enjoy  the  privilege 
of  a  magistrate,  and  is  simply  responsible  for  any  illegal  act 
committed  by  his  directions.  Where,  fat  instance,  the  pursuer 
of  an  action  for  reparation  alleged  that  he  had,  by  orders  of  the 
defender,  a  superintendent  of  police,  been  conveyed  as  a  prisoner 
beyond  the  bounds  in  which  the  superintendent  was  entitled  to 
act,  he  was  held  not  bound  to  take  an  issue  of  malice.'  Such  an 
act  was  held  to  be  illegal,  and  the  superintendent  answerable 
for  it  and  an  incarceration  following.  And  on  the  direction  of 
the  court  to  this  effect,  the  jury  returned  a  verdict  for  pursuer, 
with  L.50  damages.' 

1  For  a  case  of  alleged  damage  for  wrongful  detention  in  a  polioe  cell, 
in  which  there  being  no  averment  of  malice,  the  Ck>Tirt  assoilzied  the  ma- 
gistrate, and  sustained  the  relevancy  of  the  action  against  the  partj  at 
whose  instance  the  proceedings  were  taken,  see  Tait  v.  Payne  and  Ken- 
nedy, 14  Jan.  1866,  No.  189. 

«  HoOands  v.  Bichardson,  12  July  1843,  V.  D.  1862. 

«  Hollands  v.  Rkhardson,  1  Nov.  1848,  VI.  D.  9. 
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No.  l.-^Requi8ite$  far  Admimon  to  the  OJiee  of  a  Messenger' 
at-Arms. — I.  An  intimation  mast  be  put  np  in  the  office  of  the 
Sheriff-clerk  of  the  shire  wherein  the  applicant  proposes  to  re- 
side^  in  the  following  terms  : — 

To  the  Inhabitants  of  the  county  of  C  \here  insert  the  name 
of  the  county]. 

Intimation  is  hereby  given,  that  A.  B.  [here  insert  the  appUr 
eanfe  namey  and  addition  or  designation]  has  applied  to  the  Lord 
Lyon  Eing-at-Arms,  to  be  admitted  a  messenger,  and  proposes 
to  officiate  in  the  said  county  of  C.  If  any  person  or  persons 
have  any  objections  to  his  character  or  admission,  they  are  de- 
sired to  transmit  such  objections  in  writing,  addressed  to  the 
Lyon-clerk,  at  the  Lyon  Office,  Edinburgh,  without  delay. 

II.  The  aforesaid  intimation  must  remain  affixed  on  the  walls 
of  the  Sheriff-clerk's  office  af(M:esaid,  for  the  full  space  of  a 
month  previous  to  the  applicant's  admission ;  and  a  certificate, 
signed  oy  the  Sheriff-clerk  or  his  deputy,  must  be  lodged  with 
the  Lyon-derk,  in  the  following  terms : — 

I,  D,  £.,  Sheriff-derk  (or  Sheriff-clerk  depute)  of  the  shire 
of  C,j  hereby  certify,  that  upon  the  day  of  ,  an  in- 

timation was  affixed  upon  the  wall  of  the  Sheriff-clerk's  office 
here,  signifying  that  A.  B»  [here insert  the  appUoanis  name  and 
addition]  had  applied  to  Lord  Lyon  Eing-at*Arms  to  be  ad- 
mitted a  messenger,  and  that  he  proposed  to  officiate  in  the  said 
county  of  (7.,  desiring  any  person  or  persons,  who  might  have 
objections  to  his  'character  or  admission,  to  transmit  their  ob- 
jections in  ^nriting,  addressed  to  the  Lyon-derk,  at  the  Lyon 
Office,  Edinburgh;  and  I  further  •certify,  that  the  said  intimation 
remained  affixed  on  the  wall  of  said  office  as  aforesaid,  and  open 
to  t^e  inspection  of  all  the  li^^,  for  the  ftdl  space  of  a  month 
&om  and  after  the  above  date,  and  preoedkig  the  date  hereof 
In  witness  whereof  I  subscribe  these  presents  at  ,  this 

day  of  ^  in  ^  year 

2H 
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in.  A  certificate  mnst  likewise  be  lodged  with  the  Liyon- 
clerl^  that  the  applicant  is  a  person  of  fiur  and  anblemished 
character;  such  certificate  to  be  signed  by  two  or  more  jusdces 
of  the  peace,  or  other  gentlemen  of  credit  and  respect,  residing 
in  the  county  where  he  is  to  reside. 

IV.  One  cautioner,  of  undoubted  credit,  is  required  for 
the  applicant's  faithfol  discharge  of  his  duty,  whose  circain- 
stances,  if  not  known  to  the  Lyon-depute,  must  be  certified  in 
writing  by  one  or  more  gentlemen  of  respectable  characters^ 
known  to  him. 

y.  The  applicant  must  come  to  Edinburgh,  to  be  examined 
as  to  his  knowledge  and  qualifications,  and  to  be  sworn  into 
office ;  and  all  applicants  are  desired  to  take  particular  notion 
that  none  can  be  admitted  without  a  suitable  Knowledge  of  the 
business  and  duties  of  the  post  applied  for;  so  that  any  person 
coming  to  Edinburgh  without  sucn  knowledge,  will  have  himself 
to  blame  for  the  expense  and  delay  of  his  remaining  in  town  till 
properly  instructed. 

N.B. — ^No  bond  of  cautionry,  written  either  by  the  appli- 
cant himself,  or  any  person  other  than  the  Lyon-derk  or  liis 
deputies,  or  others  employed  by  him,  will  be  received,  although 
payment  of  the  ftdl  dues  of  said  bond  may  be  offered ;  nor  will 
any  blank  bond  be  given  out  firom  the  office,  upon  any  pret^ice 
whatever. 

The  dues  of  admission  for  the  county  of  E^dinburgh  amount 
in  all  to  L.22,  and  for  any  other  county  to  L.18. 

No.  2. — Admission  of  a  Messenger-at^Arms. — Know  all  men 
by  these  presents,  we,  Thomas-Sobert,  Earl  of  Kinnoull,  etc., 
Lord  L^on  King-of-Arms ;  forasmuch,  after  due  trial  and 
examination,  taken  by  us  and  our  clerk  of  court,  of  the  litera- 
ture, qualifications,  and  good  conversation  of  our  lovite,  Mr 

,  writer  in  Edinburgh,  having  found 
him  apt,  able,  and  qualified  for  executing  the  office  of  messen- 
ger ;  tnerefore  we  have  admitted  and  received,  likeas  we  hereby 
admit  and  receive,  the  said  ,  messenger, 

for  serving  our  Sovereign  Lady's  lieges  within  the  sheri£^m 
of  Edinburgh.  In  token  whereof,  we  have  taken  his  oath  and 
caution  for  his  due  and  lawful  administration,  and  delivered  to 
him  our  Sovereign  Lord's  blazon,  and  a  copy  of  injunctions 
established  by  us,  with  advice  of  the  Lords  of  Council  and 
Session,  conform  to  Act  of  Parliament    Aind  we  ordain  these 

S resents  to  be  recorded  in  our  books,  within  eight  days  after  the 
ate  hereof,  otherwise  to  be  null.     In  witness  whereof  these 
presents,  written  by 

interim  Lyon-clerk,  and 
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subscribed  by  ,  our 

interim-deputy,  and  the  seal  of  our  ofBce  affixed  hereunto^  at 
Edinburgh,  the  eighth  day  of  November  one  thousand  eight 
hundred  and  twenty-two  years.  G.  Tait. 


The  above  admission  is  duly  recorded  by  the  Lyon-clerk  or 
his  deputy. 

No,  3. — Bond  of  Caution  for  a  Messenger. — I,  A.  B,y  hereby 
bind  and  oblige  myself,  my  heirs,  executors,  and  successors,  as 
cautioner  and  surety  to  the  Bight  Honourable  Thomas-Robert, 
Earl  of  Kinnoull,  etc..  Lord  Lyon  Eing-of-Arms,  and  his 
successors  in  office,  for  E.  F.y  as  a  messenger-at-arms  for  the 
county  of  G.;  that  he  shall  leally,  truly,  and  honestly  use 
and  exercise  the  office  of  a  messenger-at-arms  to  all  and  sundry 
our  Sovereign  Lady's  lieges,  upon  their  reasonable  expenses; 
and  if  he  do  on  the  contrary,  what  damage,  interest,  and 
expenses  any  of  them  shall  happen  to  sustain  through  the 
negligence,  n'audful  or  informal  executions,  of  the  said  e!  F,y  I, 
the  said  E.  F.y  as  principal,  and  I,  the  said  A.  B.y  as  cautioner, 
bind  and  oblige  ourselves,  conjunctly  and  severally,  our  heirs, 
executors,  and  successors,  to  pay  the  same  to  the  party  interested 
and  wronged ;  and  also  to  pay  the  said  Lyon  and  his  foresaids 
five  hun£ed  merks  Scots,  two  third  parts  whereof  to  be  de- 
livered to  our  Sovereign  Lady's  treasunr,  and  the  other  third  to 
be  retained  by  him,  conform  to  Act  of  Parliament ;  mor€k>ver, 
we  bind  and  oblige  ourselves,  conjunctly  and  severally,  and  our 
foresaids,  to  make  payment  to  the  saia  Lyon,  or  his  depute  or 
collector,  and  to  their  successors  in  office,  at  the  two  Lyon  Head 
Courts  at  Edinburgh,  viz.  upon  the  6th  day  of  May  and  6th 
day  of  November  yearly,  by  equal  portions,  of  the  sum  of  ten 
merks  Scots;  and,  m  lik^  manner,  to  make  payment  at  the  same 
Head  Courts  yearly,  by  equal  portions,  of  the  sum  of  six  shil- 
lings and  fourpence  sterling,  bemg  the  accustomed  dues  to  the 
clerk  of  court,  and  that  conform  to  and  in  terms  of  the  in- 
junctions to  messenger-at-arms,  established  by  the  Lord  Lyon, 
with  advice  of  the  Lords  of  Council  and  Session,  upon  the 
10th  day  of  March  1772  years,  with  the  legal  and  periodical 
interest  of  the  said  official  dues,  to  be  paid  to  the  said  Lyon  and 
Lyon-clerk,  from  the  time  the  same  shall  respectively  fidl  due, 
during  the  not  pajrment ;  and  together  also  with  all  expenses  that 
may  to  incurred  in  recovery  of  the  said  dues,  or  for  suspending 
or  otherwise  removing  of  the  said  messenger-at-arms  from  his 
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office,  in  default  thereof  or  otherwise.    Which  iniimctiQDS  we 
bind  and  oblige  ourselveSi  conjunctlj  and  aeymllj^y  and  our 
finesaidsi  shall  be  observed  and  obeved  by  mey  the  said  measen- 
ger<4it-annsy  nnder  die  several  raMUties  annexed  to  each  of  the 
said  injonctions.    And  we  hereby  axrree,  that  althon^  the  said 
messenger-at-arms  shall  be  snspen£d  for  misbehavioar  in  his 
office,  or  for  not  finding  new  and  sufficient  caution  npon  the 
death  or  withdrawing  of  any  of  his  cautioners,  that  the  said 
official  dues  payable  oy  him  to  the  Lord  Lyon  and  Lyon-clerk, 
shall  continue  to  be  paid  during  the  period  of  such  sospension 
as  punctually  as  formerly.    Anal,  the  said  cautioner,  also  here- 
by oind  ana  oblige  myself  and  my  foresaids,  to  make  due  and 
lawful  intimation  to  the  Lyon  Office  at  Edinburgh,  of  the  death 
of  the  said  E.  F^  messenger-at-arms,  whenever  Uiat  e^eat  shall 
happen,  in  case  it  shall  take  place  during  the  subsistence  of  thk 
xny  ^autionry  obligation,  to  the  end  that  the  pavmoit  of  the  said 
omcial  dues  to  the  I/oni  Lvon  and  Lyon-derk  may  cease  ficom 
and  afier  the  6th  day  of  May  or  6th  day  of  November,  whkh 
shall  immediately  follow  his  death.  And  in  default  of  my  finiltmg 
the  said  intimation,  I  bind  and  oblige  myself,  and  my  foresaids,  to 
make  navment  at  the  said  two  Heaa  Courts  yeady,  of  the  foresaid 
official  dues  to  the  Liord  Lyon  and  Lyon-derk,  aye  and  until 
the  death  of  the  said  messenger-atr«rms  shall  come  to  thdr 
knowledge,  with  interest,  as  before  mentioned.  And  in  the  event 
of  our  not  making  such  payment  of  the  said  official  dues  regvh 
larly  as  aforesaid,  we  bind  and  oblige  ourselves,  both  principal 
andcautioQerB,conjanctlyand  severally,  and  onr  foresatda,  tomake 
payment  to  the  said  Lord  Lyon  andLyon-dbrk,  and  th^  fore- 
saids, of  the  sum  often  pounds  sterling,  in  name  of  penalty,  in  case 
such  official  dues  shall  remain  for  the  space  of  three  years  unpaid 
And  I,  the  siud  E.  F.,  messenger-at-erms,  bind  and  oblige  me 
and  my  foresaids^  to  free,  relieve,  and  skaithless  keep  my  said 
•cautioner  and  his  foresaids  of  this  oautioniy  obliganon  in  the 
premises,  and  of  all  damage,  int^iest,  and  expenses  he  may 
sustain  thereby.    And  we  consent  to  Uie  regbtration  hereof  in 
the  books  of  Council  and  Session,  Lyon  Court  books  of  Soot- 
land,  or  others  competent,  that  letters  of  homing  on  six  days* 
charge,  and  all  other  execution  necessary,  may  pass  here<H)9  in 
form  as  effeirs,  and  thereto  to  constitute 

wr  nroourat<»rs.  Li 
witness  whereof,  these  presents,  written  upon  Uiis  and  the  pre- 
ceding pag^  by  N.  M.  [_dmgn  Aim],  are  subscribed  by  me  at 
^JE.y  the  day  of  ,  one  thousand,  etc.  years,  before 

^ese  witnesses,  F.  W.  [deriffn  him\  and  Y.  Z,  [dmgn  Atml 

V.  W^  witness.  A.  j&. 

Y.  Z.y  wifn^. 
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I,  JT.  L.J  Esqoire,  one  of  her  Majesty'sjustices  of  the  peaee 
for  the  county  of  E.j  hereby  certify,  that  1  am  acquainted  with 
Mr  A.  B.f  cautioner  within  designed^  and  that  the  name  upon 
the  within  bond  is  his  genuine  signature ;  and  I  iarther  certify, 
to  the  best  of  my  knomedge  and  belief,  he  is  worth  L*500  ster-  * 
ling,  at  the  least.     Giv^i  under  my  hand  at  E^  the.  day ' 

of  ,  184        years. 

No.  4. — RegulaUons  by  the  Lord  Lyon  {sanctioned  by  the  Court 
of  Session)^  llth  March  1772,  and  appointed  to  be  strictly 
observed  by  all  Messengers-at^rms  toithin  Scotland.. 

L  That  all  messoigers  presently  in  office  shall,  on  or  before  > 
6th  day  of  May  1772,  deliver  in  to  the  Lyon-cleik  at  Edinburgh, 
a  notincation  in  writing  where  they  reside ;  and  that  hereafter, 
before  any  messenger  changes  his  domicile,  he  shall  be  bound  to 
deliver  in  to  the  Lyon-clerk  a  like  notification  of  the  place  to 
which  he  is  to  remove ;  which  notification  shall  be  recorded  b^ 
the  Lyon-clerk  graUs ;  and  each  messenger  failinsc  to  cive  noti- 
aca.^  „  jfi.«Ld,  .h.U  be  «.«.  in  .'^d^frLj.u^.i.g 
upon  each  transgression. 

As  greater  dues  have,  by  long  usage,  been  paid  at  the  entry 
of  a  messenger  resident  at  Edinburgh  than  elsewhere,  each 
messenger  resident  eLsewhere  shall  be  likewise  bound  to  j^ay  up  * 
the  di&rence  of  these  dues  befinre  he  removes  his  domicile  to 
Edinburgh. 

U.  That  no  messenger  shall  refuse  to  serve  any  of  the  lieges 
in  the  way  of  his  ofGice,  upon  their  reasonable  expenses,  eitner 
firom  respect  of  persons  or  other  frivolous  excuses,  as  he  diall  be 
answeraole  in  any  court  competent. 

m.  That  when  diligence  of  any  kind  is  transmitted  fix)m  one 
place  to  another  to  any  messenger,  in  order  to  be  executed,  such 
messenger  shall  be  obliged,  within  three  posts  at  farthest  after  re^ 
ceiving  said  diligence,  to  acknowledge  to  his  employer  the  receipt 
therecx;  and  any  messenger  neglecting  to  acknowledge  the 
receipt  of  diligence  so  transmitted  and  received  by  him,  and 
failing  or  delaying  at  the  same  time  to  execute  sucn  diligence, 
shall,  upon  conviction,  be  fined  in  the  sum  of  L.2  sterling  for 
each  offence,  tolies  quoHes. 

lY.  That  no  messenger,  in  executing  diligence  of  any  kind^ 
shall  exact,  take,  or  receive  on  his  own  account,  firom  the  person 
against  whom  such  diligence  is  executed,  or  meant  to  be  executed, 
any  sum  whatsoever,  under  any  name  or  pretence  whatsoever,  as 
he  shall  be  answerable  in  any  court  competent. 

y.  That  no  messenger,  by  himself,  or  others  commissioned  by 
him  for  his  use  and  behoof  in  whole  or  in  part,  shall,  upon. 
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execution  oXmj  poinding,  and  the  coods  poinded  exposed  to  saJe 
by  the  creditor  to  whom  they  have  oeen  adjudged^  become  the 
porchaser  thereof,  nnder  the  pain  of  deprivatioD. 

YL  That  no  messenger  snail  be  a  menial  servant  to  any  par- 
ticnlar  master  during  the  time  he  continaes  in  oflSce^  under  the 
pain  of  deprivation. 

YIL  That  in  eveiy  execution  whereameasCTger  isboiand  by 
law  to  affix  a  copy,  he  shall  be  nowise  aiding  or  assisting  or 
otherwise  accessory  to  the  taking  down,  or  otherwise  defiiciiig 
the  copy  so  affixeJ,  as  he  shall  be  answerable  in  any  court  cchh- 
petent. 

ynL  That  instead  of  the  personal  compearance  formerly 
enjoined  at  eadi  of  the  two  Hcaq  Courts,  which  the  Lord  L jon 
is  by  statute  appointed  to  hold  at  Edinburgh,  each  messenger 
shafi  be  obliged  annually,  twenty  days  at  least  before  the  6th  of 
May,  to  transmit,  and  cause  to  be  deliyered  to  the  Lyon-dexk 
at  Edinburgh,  a  declaration,  mentioning  whether  his  cautioners 
are  dead  or  alive ;  and,  if  alive,  where  they  reside ;  which 
declaration  shall  be  recorded  by  the  Lyon-clerK  gratis;  and  any 
messenger  fiuling  to  transmit  and  deliver  annuaUy  a  dedaratioa 
as  aforesaid,  shul  be  liable  in  a  penal^  of  L.2  sterling  for  each 
tran^ression. 

IX.  That  upon  notice  of  the  death  or  bankruptcy  of  any  of 
the  cautioners  bound  for  any  messenger  for  the  fiutnfnl  discharge 
of  his  office,  notified  by  a  notary-public  and  witnesses,  under 
form  of  instrument,  personally,  or  at  his  dwelling-place,  the 
messenger  to  whom  such  notice  is  given,  having  residence  south 
of  the  nver  Tay,  shall,  within  twenty  days  after  such  notice ;  if 
north  of  the  Tot,  and  south  of  the  Frith  of  Cromaityy  wittiin 
thirty  days ;  and  if  residing  nordi  of  tbe  said  Frith  of  Cromartf, 
withm  fiixy  days  after  such  notice,  be  obliged,  on  his  own  expense, 
to  renew  his  bond  of  cautionry,  and  to  find  other  responsible 
persons  cautioners  for  him ;  and  to  deliver  in  to  the  Lyon-derk 
such  bond  of  cautionry,  containing  all  proper  and  necessary 
clauses,  and  duly  executed ;  at  receiving  wnereof>  the  Lyon-clerk 
shall  be  entitled  to  a  fee  of  2s.  6d.  sterling;  and  in  case  of  his 
failure  or  neglect  to  lodge  such  new  bond  of  cautionry  within 
the  time  prescribed,  or  within  fifteen  days  after  calling  the  com- 
plaint in  court,  he  shall,  by  sentence  of  the  Lyon  Court,  be 
suspended  fix>m  the  exercise  of  his  office  as  a  messenger ;  and  if 
from  thenceforth,  until  he  is  replaced  in  said  office  oy  order  of 
the  Lyon  Court,  he  shall  take  upon  him  to  officiate  as  a  messen- 
ger in  any  branch  of  the  duty  of  that  office,  he  shall,  for  every 
such  offence,  forfeit  the  sum  of  L.IO  sterling. 

X.  That  when  sentence  of  suspension  or  deprivation  shall  be 
pronounced  by  the  Lyon  Court  a^unst  any  messenger,  the  same 
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sball  be  placarded  upon  the  market-cross  of  the  head  burgh  of 
the  county  within  which  such  messenger  does  reside,  ana  pro- 
claimed at  the  church*door  of  the  parish  within  which  he  resides, 
at  dissolving  the  forenoon  conjugation,  and  a  copy  affixed  upon 
the  church  door;  and  also  iSvertised  in  two,  at  least,  of  the 
Edinburgh  public  newspapers :  all  which  publications  shall  be 
made  at  least  thirty  days  oefore  the  time  appointed,  when  the 
sentence  of  deprivation  or  suspension  is  to  tsike  place ;  and  that 
from  and  after  the  time  appointed  for  such  sentence  to  take 
place,  the  messenger  so  suspended  or  deprived  shall  not  presume 
to  act  as  a  messenger  in  any  respect,  and  shall  be  liable  in  a 
penalty  of  L.IO  sterling  for  each  transgression. 

XL  That  the  messengers  now  existing,  and  in  office,  shall  be 
bound  and  obliged,  withm  the  space  of  four  months  from  and 
after  the  6th  diav  of  Mav  1772,  when  these  regulations  took 

i>lace>  to  renew  their  bonds  of  cautionry  in  the  terms  they  were 
brmerly  in  use  to  be  granted ;  with  this  only  difference.  That, 
instead  of  the  old  regulations,  to  which  their  former  bonds  of 
cautionry  referred,  the  new  bond  of  cautionry  shall  have  a 
special  reference  to  these  new  regulations ;  to  the  observance  of 
which  they  and  their  said  cautioners  shall  be  bound,  conjunctly 
and  severally,  under  the  several  penalties  annexed  to  each  regula- 
tion. The  aues  of  renewing  eacn  bond,  in  manner  aforesaid,  to 
be  only  2s.  6d.  sterling,  exclusive  of  the  price  of  stamped  paper. 
Xn.  That  before  executing  letters  of  lawburrows,  the  party's 
oath  shall  be  faithfully  taken,  according  to  the  will  of  the  letters, 
and  the  execution  sh^  bear  said  oath  to  have  been  taken ;  and 
any  messenger  convicted  of  executing  such  letters  before  the 
party's  oath  is  taken,  shall  be  liable  in  a  penalty  of  L.5  sterling 
upon  each  transgression. 

Xin.  That  each  messenger,  according  to  former  usage  and 
custom,  shall  be  bound  to  pay  the  Lord  Lyon  or  his  depute,  and 
their  successors  in  office,  or  to  the  collector  to  be  appointed  by 
them,  at  the  two  Head  Courts  here  in  Edinburgh,  viz.  the  6th 
day  of  May  and  the  6th  day  of  November,  by  equal  portions, 
the  sum  of  ten  merks  Scots ;  and  ftirther,  at  the  same  Head 
Courts  to  pay  the  accustomed  dues  to  the  derk  of  court,  viz.,  5s. 
lid.  sterling  by  each  messenger  within  the  shire  of  Edinburgh, 
and  6s.  4£  sterling  by  eveiy  other  messenger  without  said 
county ;  and  that,  in  case  of  their  failure  or  neglect  to  make 
regular  and  punctual  payment  of  said  sums,  at  one  or  other  of 
*  the  two  Head  Courts  above  mentioned,  they  shall,  besides  pay- 
ment of  said  sums,  be  liable  in  ftdl  costs  of  process,  to  be  brought 
before  any  competent  court  in  name  of  the  Lyon  and  his  depute^ 
for  themselves,  and  for  behoof  of  the  clerk  of  the  Lyon  Court, 
for  payment  of  whatever  arrear  of  those  annual  dues  have  been 
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incumd  and  shall  be  found  rwiliDg  owing^  which  ooste  of  process 
shall  admit  of  no  modificatioD. 

XIY.  Messenjzeis  shall  continue  to  be  answerable  in  any 
court  competent  ror  all  offences  or  breaches  of  dnty^  besides 
those  specially  provided  against  bj  the  preceding  regulations ; 
and  nothing  contained  in  the  preceding  regulations  shall  px^ii* 
dice  the  junsdiction  of  anj  court  competent  to  take  cognisanoe 
of  such  offences. 

XY.  The  Lord  Lyon  shall  cause  print  these  regulations^  and 
transmit  copies  to  every  Sheriff-clerk  m  Scotland,  to  be  affixed 
by  them  in  their  respective  Sheriff-courts,  for  publication  to  all 
concerned. 

No.  5. — Addreaa  of  *  Letter  of  Summana^^  under  the  Great 
Sealj  dated  llth  June  1479,  for  citing  Hume  of  Pohoart  and 
others  to  appear  for  trial  before  the  Parliament^  to  answer  on  a 
charae  of  High  TVeaaon. — Jacobus  Dei  gra  Bex  Scotoru  vioO" 
coitib.  nrs.  de  Ediburgh  et  Berwic  ac  eoru  deput.  necnd  davi* 
gens  nrs.  Hectori  de  Meldru  et  Willmo  Cumy  ac  eor.  att. 
9junctim  et  divisim  vicecoitib.  nrs.  de  Ediburgh  et  Berwic  in 
hac  pte  spealit  98tet  sltm.    Mandam  vobis,  &c. 

No.  6. — Sxeeution  of  for^ina* — ^The  xv.  day  of  Junii  at  y* 
m-kat-croice  of  Dunbar,  I,  Wilhame  Cumy  Masar.  within  witd 
be  oppi  p-clamacion  sumond  Geor^.  Hume  of  Wethirbume  et 
y^  vij.  p-souns  9tenit  in  y*  our  souai  Lord  Itres.  Andl  sumound 
p-sonau  y^  samyn  day,  Sym  Salm5  at  his  hous,  the  xviw  day  of 
Junii  forsaid,  be  oppi  p-clamaciou)  at  y^  m-kat-croice  of  Berw^. 
I  summonit  y*  saia  George  Hume  of  f  olwort.  Will,  of  Leirmot 
p-sonali  app-hendit  i  his  house  &c.  &c.  And  all  y®  p-aons  above 
exp^mit  I  sumond  to  9per  befor  our  souai  Lord  in  nis  p-liamet 
at  day  et  place  with!  lymit  to  aswer  to  his  Hienes  uppon  y^  point 
of  tresoun  9tenit  in  y^  sum5d  eft.  y^  tenor  of  y^  samyn.  Witness 
of  y*  proclamadon  in  Dunbar,  Alexander  Stewart  and  John 
Stirling,  witness  i  aU  vy'  execucion  Ada  Loury,  et  Bobert  Gib- 
sone  w^  vy'  dius.  In  witness  of  ye  quhilk  thing  to  yis  indorsing 
wHti  w^  my  awn  hand  I  have  sette  to  my  sele» 


STATUTES  BBLATIVB  TO  THE  EXECUTION  OP  CIVIL 

WARBANTS. 

No.  7.— -1426|  c.  98.  The   Countrie  men  noeht  aeetetond  the 
Sehirefe  suld  be  |itifus&ed.— ^Itam*  Gif  it  happenia  the  8chice£b 
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to  persew  fogitonres  with  the  Euigls  home,  as  is  foresaid^  and 
tBe  oonntrie  rise  not  in  his  sapport^  they,  all  or  part  hearand  the 
Eingis  home,  or  b^md  warned  by  the  maires,  and  followis  not 
the  outhome,  and  that  they  be  overtaneupon  them  be  ane  assise 
before  the  Schire£fe,  ilk  Gentleman  sail  paye  to  the  King  unfor- 
given  foortie  shillinges,  and  ilk  Zeoman  twenty  shillinges. 

No.  8.— 1469,  c.  35.  Poinding  Hie  ground.  (Excerpt.)  It  la 
ABYISED  and  ordained  in  this  present  parliament,  that  fra  hyne- 
fiirth,  the  pnir  tenents  sail  not  oe  distrenzied  for  the  lord's  debtes 
fiirther  than  his  termes  mailles  extendis  to. 

No.  9. — 1503,  c.  66.  Anmt  the  expenses  of  Schireffesfor  (Jieir 
office. — ^Item,  anent  the  expenses  of  Schireffes,  baith  Ordinar,  and 
Schireffes  in  that  part,  to  be  taken  for  the  execution  of  their  office  in 
the  distreinzieing  of  persons  for  sammes  recovered :  It  is.statute^ 
advised,  and  ordainea,  that  the  said  Schireffe,  qohilk  sail  execute 
his  said  office,  sail  have  twelve  pennies  for  ilk  pound,  for  the  exe- 
cution pf  his  office :  And  that  to  oe  taken  of  the  person  or  persones, 
that  the  sununes  or  debtes  be  recovered  on. 

No.  10.— 1503,  c.  98.  Thai  na  Schireffe  nor  OffixAar  Distreinzie 
or  Poynd  ony  thing  belangand  to  t/ie  Fleuch  in  time  of  TeiUing. — 
Item,  It  is  statute  and  ordained,  that  in  time  to  cum,  na  manor 
of  Schireffia  nor  Officiar  poynd  nor  distreinzie  the  oxen,  horse,  nor 
uther  gudes  perteininff  to  tne  pleucb,  and  that  labouris  the  ground, 
the  time  of  tne  labounng  of  tne  samin,  quhair  ony  uther  gudes  or 
land  are  to  be  apprised  or  poynded,  according  to  the  commoun  law. 

No.  11. — 1537,  c.  58.  Execution  of  Sentence  to  he  maid  be 
Herauldesy  PureevanteSf  and  Maieeers. — ^Item,  That  all  sentences 
and  decreetes  of  the  Lordes,  be  execute  in  times  cumming  be 
the  schireffe  of  the  schire,  or  his  deputes,  quhair  the  parties 
dweUis,  against  quhom  the  saidis  decreetes  ar  given,  or  sail  hap- 
pen to  be  given  :  Or  else  be  Herauldes,  Purse vantes,  or  Maissers ; 
and  that  nane  take  mair  for  the  execution  of  their  office,  hot  after 
the  forme  of  the  Acte  of  Parliament,  bot  gif  it  be  of  benevolence 
of  the  partie,  under  the  paine  of  deprivation  of  their  office :  And 
that  they  deny  not  to  do  their  office,  under  the  paine  foresaid, 
alsweil  to  pure  as  riche. 

No.  12. — 1540,  c.  74.  The  Indorsation  of  all  Letters  suld  be 
Stamped — ^Iteh,  That  all  Schireffes,  Stewardes,  and  BailUes, 
cause  their  maires  and  offidares,  quha  sail  execute  the  Kingis 
letters  and  charges,  or  their  awin  precepts,  to  have  ane  signet, 
and  in  it  graved  the  first  letter  of  their  name,  or  first  of  their 


f 


490  APPENDIX.  { 

■ 

snrnamei  or  else  ram  other  tluD^  that  sail  bee  universallj  knawin 
to  be  their  signet,  with  the  qnhilkis  the]r  sail  signet  all  letters 
and  preceptes  execute  be  them,  and  in^iorsat  in  times  to  com  : 
And  that  na  indorsation  sail  have  faith,  nor  be  admitted,  bot  they- 
that  ar  signed  with  the  saids  signettes.    And  sio-like,  that  all 
officiares  of  the  Kingis  have  their  signettes  in  manor  foxesaide  ; 
and  signet  all  letters  and  charges  execute  and  indorsat  be  them, 
under  the  paine  of  deprivation  of  them  fra  their  offices,    that 
makb  onj  sik  execntiones,  without  their  signettes  foresaidia. 
And  gif  onj  of  their  execntiones  wantis  their  signet,  the  samin 
sail  have  na  faith. 

No.  13. — 1540,  c.  75.  The  ordour  of  summofunding  of  all per^ 
8ones  in  civil  actiones. — ^Item,  The  eschewing  of  greate  incon- 
venientes  and  fraude,  done  to  oub  soveraine  LiORDIS  lieges,  be 
summounding  of  them  at  their  dwelling  places,  and  oft-times  falsli^ 
and  ^ttb  never  knawledge  thereof.  It  IB  statute  and  ordained, 
that  m  times  cumming,  quhair  onv  Officiar  or  Schireffe  in  that 

Earte,  passis  at  commando  of  the  Kingis  letters,  or  the  Schireffi, 
itewardes,  Barrones  or  Baillies,  precept,  to  summounde  onie  par- 
tie,  gif  thej  cannot  apprehende  them  personallie,  they  sail  passe  to 
the  zett  or  dure  of  the  principal  dwelling  place,  auhair  tne  per- 
son to  be  summounde  awellis,  and  hes  their  actual  residence  for 
the  time,  and  there  sail  desire  to  have  entresse,  quhilk,  ^f  it  be 
granted,  thej  sail  first  schaw  the  cause  of  their  cumming :  And 
eif  thej  cannot  get  the  partie  personallie,  they  sail  schaw  their 
letters  or  precept  before  the  servandes  of  the  house,  or  uth^ 
famous  witnesse,  and  sail  execute  their  offices  and  change^  and 
thereafter  sail  offer  the  copie  of  the  saidis  letters  or  precept  to 
ony  of  the  servandes,  quhilk  gif  they  refuse  to  do,  that  they  affix 
the  samin  upon  the  zett  or  dure  of  tbepersones  summound :  And 
sic-like  mf  tnev  get  na  entresse,  they  nrst  knockand  at  the  dure 
sex  knocxes,  they  sail  execute  their  office  before  fiMuous  witnesse, 
at  the  said  house  and  dwelling-place,  and  affixe  the  copy  up(m 
the  zett  or  dure  thereof,  as  said  is,  quhilk  sail  be  leifiul  and 
sufficient  summoundine,  and  delivering  of  the  copie,  and  the  partie 
nor  officiar  sail  not  be  nalden  to  give  anv  other  copie  but  at  their 
awin  pleasure.  And  everie  officiar  in  his  indorsation  sail  mak 
mention  of  his  awin  execution  in  manor  foresaid.  And  the  partie 
at  quhais  instance  the  letter  or  precept  is  direct  sail  pay  to  the 
officiar  executour  the  expenses  of  the  copie  affixed  as  said;  and 
sail  be  taxed  and  given  againe  to  him  at  the  giving  of  the  decreet 
or  sentence,  gif  he  happenis  to  obteine :  and  gif  the  officiar  beis 
foundin  culpable  in  the  execution  of  his  office,  he  sail  be  put  in 
our  Soverame  Lordis  prison,  and  punished  in  his  person  and 
goods  at  the  Eangis  Grace  will. 
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No.  14. — 1540,  c.  106.  The  creditor  may  persew  him  quha  is 
charged  to  enter  toithinfourtie  daiee  and  enters  nochU — ^And  anent 
the  remeid  to  be  pat  to  the  firande  dailie  committed  be  heretoures 
of  them  that  ar  dead  and  ar  awand  great  smns  of  money  to  sindrie 
persons  their  creditonres,  and  the  saidis  aires  fititidfiillie  lyes 
foorth  and  will  not  enter  to  their  landes  swa  that  they  may  be 
destrenzied  for  the  saidis  debtes,  in  case  they  be  not  destrenzieable 
in  others  moveable  gndes,  Therefore  it  is  statute  and  ordained, 
that  letters  sail  be  direct,  be  deliverance  of  the  Lords  of  Councel, 
and  at  the  instance  of  ony  compleiner,  to  commando  and  charge 
the  saidis  heretonres  (they  beand  of  perfite  age)  to  enter  to  theur 
landes,  zier  and  day  being  paste  after  the  decease  of  their  father 
or  nredecessonres,  qohomto  they  succeede,  to  enter  to  the  samin 
witnin  fourtie  days  next  after  their  charge ;  And  fiiilzieing  thereof^ 
letters  sail  be  direct  to  the  schireff  of  uie  schire  and  his  deputes 
to  apprise  the  lands,  &c.^ 

No.  15. — 1555,  c.  89.  Anent  ^  warning  of  tennantee.  (Ex- 
cerpt.)— Item,  It  is  statute  and  ordained,  that  in  all  times  cum- 
ming,  the  warning  of  all  tennantes  and  uthers,  to  flit  and  remove 
fra  lands,  milnes,  nshinges  and  possessiones  quhat-sum-ever,  sail 
be  used  in  maner  following :  That  is  to  say,  lauchftil  warning 
being  made  ony  time  withm  the  zier,  fourtie  dayes  before  the 
feast  of  Whitsunday,  outher  personally  or  at  their  dwelling-places, 
and  at  the  ground  of  the  landes,  and  ane  copie  delivered  to  the 
wife  or  servantes,  and  failzieing  thereof  to  oe  affixed  upon  the 
zettes  or  dures  of  the  dwelling-places  of  the  saidis  landes,  gif  onie 
be ;  and  thereafter  the  samin  precept  of  warning  to  bee  red  in 
the  paroch  kirk,  quhair  the  landes  lyis,  upon  ane  sabboth-daye 
before  noone,  the  time  of  preaching  or  prayers ;  and  ane  copie 
left  and  affixed  upon  the  maist  patent  dure  of  the  kirke,  fourtie 
dayes  before  the  terme,  and  na  fiirder  laying  foorth  of  stresses, 
and  removing  upon  Wednesday  to  be  used  in  time  to  cum. 

No.  16. — 1581,c.  119.  Anent  Registration  of  Inhibitiones  and 
Interdietiones.  (Excerpt.) — ^It  is  statute  and  ordained,  that  all 
inhibitiones  and  interdictiones  to  be  raised  hereafter,  for  quhat- 
sumever  cause,  with  the  executiones  and  indorsationes  thereof, 
be  within  forty  dayes  after  the  publication  and  execution  of  the 
saidis  inhibitiones  and  interdictiones,  produced  first  to  the  schireffe- 
derk  of  the  schire  quhare  the  persone  interdicted  or  inhibit  dwellis 
and  makis  his  residence.  And  gif  the  said  persone  have  his  landes 
and  heritage  or  the  maist  part  thereof  lyand  in  ane  uther  scherif- 
dome  nor  quhair  he  dwellis.  That  the  persone  at  quhais  instance 
the  uther  is  interdicted  or  inhibite,  produce  the  said  interdiction 
and  inhibition,  dewely  execute  and  indorsat  to  the  derk  of  the 
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Bchire  quhair  the  saidis  landes  Ijes  witbia   the   samin   ferty 
dayes. 

No.  17.— 15879  c  46.  Of  t&tf  num&ir  of  O^^eiaareM  of  ArmeSf 
their  deprwationj  their  ecMdonere^  and  head  CourteBj  to  be  haldm 
be  the  Lj/on,  King  of  Armea. — Onr  SoTeraine  Lord,  and  three 
Efitaites  of  Parliament,  considering  how  of  late  zeiraiy  there  is 
entred  in  the  office  c£  Annes,  sindne  extraordinar  maissers,  and 
pursevants,  and  ane  verie  great  number  of  messenj^erBy  throaj^^ 
importnne  sute  of  diverse  parties,  in  sik  a  confosed  and  inoertaine 
maner,  that  it  is  become  donbtfdll  qnha  ar  admitted^  and  how^  and 
qnha  deprived,  or  nocht :  Or  qnhidder  their  cautioners  be  livand 
or  departed  this  life.    And  seeing  there  was  alwayes  in  times  of 
best  government,  a  certaine  nunxoer  of  offidars  of  armes :  It  is 
now  therefore  thocht  expedient,  statute  and  ordained,  that  in 
time  cummingy  there  sail  be  onely  twa  hundreth  peraones,  wear- 
and  and  bearand  our  Soveraine  Lordis  armes,  in  the  haill  boundes 
of  the  realme  of  Scotland:  In  quhilk  number,  Ljon,  King  of 
Armes,  and  his  brether,  the  orainar  herauldes,  maisseres  and 
pursevants,  sail  be  comprehended,  being  in  number  xvij.  pe^ 
sones,  and  the  remanent,  to  be  divided  amangst  the  remanent 
schireffe-domes  of  the  realme,  in  manor  following :  That  is  to  sajf 
etc.    And  for  tryal  quhilks  of  the  persons  now  oocupyand  the 
office  of  messengerie,  ar  worthie  and  meet  to  be  reteined  in  thai 
office  during  their  lifo-times.    Our  Soveraine  Lorde,  ordainis 
letters  to  be  direct  to  the  Commissioners,  nominat  be  his  Hienesscv 
in  the  schires,  quhilks  conveening  in  tibe  Tol-buith  of  the  said 
burgh  of  the  scnire,  at  the  next  head  court  after  Michaelmes  nixt- 
to-cum,  sail  retume  their  advise  to  the  Lordes  of  Counoell  and 
Session,  upon  the  first  day  of  November  nixt-to-cum :  Qnhat 
messengers  within  everie  schire,  (not  exceeding  the  nnmber 
above  written)  they  think  maist  honest,  worthie,  and  able  to  be 
reteined  in  the  office,  during  their  life-times :  Or  quhill  they  be 
deprived  for  worthie  causes.     Quhilks  persones,  being  thoucht 
meetest  to  be  reteined,  as  said  is,  sail  be  recommended  be  the 
saidiB  Lordes  of  Session  to  Lvon  King,  to  be  continued  in  their 
offices,    And  authorized  be  him,  with  testimonialls  of  new,  as 
found  worthie  be  the  judgement  of  the  schire,  quhairin  they 
dwell,  and  recommended  be  the  Lordes  of  Counccdl  and  Ses^ 
sion :  And  that  they  have  new  blasones  of  silver,  in  ane  fonne 
and  quantitie,  in  ane  honest  and  civill  forme :  seeing  the  com- 
moun  armes,  maid  be  messengers  in  times  by^past,  wer  sa  slender 
and  gude  cheape :  That  the  greater  number  of  slichtmen  aoughi 
to  be  admitted  to  that  office,  quhilk  aucht  indeede  to  be  usea  be 
persons  of  discretion,  honestie  and  credite :  That  every  person  so 
admitted  of  neW|  sail  finde  gude  and  responsaUe  soverties  for  ob- 
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Bervation  of  the  injimctkMieSy  oonteined  in  the  end  of  thid  prefient 
act,  under  the  paine  of  five  hnndreth  marks,  to  our  Soveraine 
Lords  use :  with  ooastesi  skaithes,  damnages,  and  interest  of  par- 
ties greeved  be  the  faked,  negligence,  or  informalitie  of  ony 
officiar.  That  the  names  of  the  persones,  alsweill  admitted  of  new, 
as  deprived,  be  published  and  mmrented,  within  the  space  of  ane 
moneth,  after  the  said  first  day  of  November,  nixt-to-cum :  That 
nane  sail  be  abused,  or  pretend,  ignorance  in  default  thereof.  And 
for  all  complaintes  to  oee  maid  to  Lyon  King  of  Armes,  upon 
the  default  of  officiares  in  time  cumming,  he  sail  sett  twa  peremp- 
tour  Courtes  in  the  zeir,  to  be  halden  in  Edinburgh,  upon  the 
sext  day  of  Maij,  and  the  sext  day  of  November,  gif  they  be 
lauchfuU :  and  foilzieng  thereof,  the  next  lauchfull  dales.  And 
sail  summound  the  partie  compleined  upon,  be  his  precept,  con- 
teinand  the  cause  of  the  comfdaint  relevantlie  libdled.  And 
cause  summound  the  p^nones  accused,  and  his  cautioner,  on 
fifteene  dales  warning,  and  deliver  their  copies,  concludand,  in- 
case the  officiar  be  found  culpable,  nocht  onelie  his  deprivation 
ira  his  office,  hot  his  cautioner  to  incur  the  paine,  quhairof  the 
thrid  part  sail  apperteine  to  the  said  Lyon  Kmg  of  Armes  for  his 
labours.  And  that  his  acts  and  decreetes,  be  formallie  written 
and  registrat,  and  patent  to  all  our  Soveraine  Lordis  lieges  hav- 
and  interest.  Ana  sik-like  letters  ^xmforme  to  pas  there-upon, 
as  upon  the  decareetes  of  quhat-sum-ever  judges  ordinar  within 
this  realme. 

No.  18. — 1587,c.  47.  AU  Smersederes  as  eontrair  to  the  further- 
anee  of  justice  are  forbidden. — ^Forasmeikle  as  our  Soveraine  Lord 
and  Estaites  of  this  present  Parliament,  understanding  great  con- 
tempt to  be  done  to  his  Hienesse  lawes,  and  great  liurt  to  his 
lieges,  be  passing  of  licences  and  eupersederesy  quhilk  daily  uses 
to  he  granted  to  sik  as,  be  themselves  or  uther  £nends,  hes  credite 
of  his  Majesty,  they  being  at  his  Hienesse  home  ather  for  causes 
of  treason,  or  none  satisfying  of  their  debt  to  their  creditoures ; 
or  not  obtemperaud  decreetes  and  charges :  Therefore  our  Sove- 
raine Lord,  with  advice  foresaid,  statutis  and  ordainis  that  na  sic 
licence  and  supersederea  be  granted  in  onie  time  coming :  and  in 
.case  onie  happeois  to  be  purchased,  dedans  the  same  to  be  null 
of  the  law  ana  not  admissable  be  ony  judge,  nor  effiactual  to  the 
.purdiaser  in  ony  wayes.  And  ordamis  all  judges  within  this 
realme  to  proceede  and  do  justice  to  the  parties,  sik-like  and  in 
the  same  manor  as  gif  the  saidis  eupereederee  had  never  bene 
purchased  nor  produc9d. 

No.  19. — 1587,  c.  73.  Of  the  Soverty  to  be  founden  be  Offidaree 
-of  Armee,  and  of  their  daylie  Wage.—IXEUf  for  the  better  and 
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mair  sair  serving  of  the  King  be  officiares  of  armes :  It  is  statate 
and  ordained,  that  nane  be  reteined  or  hereafter  admitted  to  that 
service,  bat  he  that  with  his  nthers  injnnctiones  sail  finde  soverty 
to  be  alwayes  famished  with  a  sufficient  reddy  horse  qahaimpoa 
to  serve  his  Hienesse  and  Lieges ;  and  that  his  soverty  sail  be 
answerable  for  the  damnage  and  interest  of  his  falsed  sloath  and 
informal  doing  in  his  Hienesse  service,  or  other  parties,  gif  ony 
sail  happen.  And  that  the  wage  of  ony  officiar  of  armes  on  the 
day  sail  be  ane  marke  money,  sammer  and  winter  overhead. 

No.  20. — 1592,  c  125.  The  office  of  the  Lyon  King  of  Armes : 
of  ejsecution  of  lettere  of  treason :  of  the  admieaion  and  number  of  the 
officiares  ofartnee. — iTEMf  in  consideration  of  the  great  abase  <^ 
messengers  and  of  officiares  of  armes  within  this  realme,  qnhilkis 
for  the  maist  part  ar  not  Qualified,  for  using  of  the  said  office^ 
being  admittea  be  extraorainar  and  importune  suites  :  be  quhais 
abuse,  the  lieges  of  this  realme  ar  heavilie  troubled  and  oppressed: 
Therefore  it  is  statute  and  ordained,  that  the  said  King  oi  Aimes, 
be  advise  of  the  Lordes  of  Councell  and  Session,  oeprive  and 
discharge,  all  sik  officiares  and  messengers  of  armes,  as  he  sail 
find  unworthie  of  the  office.    And  take  sicker  sovertie  of  the  re- 
manent, for  observation  of  their  injunctiones  in  time  cummin£^: 
With  power  to  the  said  King  of  Armes,  with  advise  of  the  sai£s 
Lordes,  "to  injoyne  further  necessar  injunctiones  to  the  saidis 
messengers,  for  Keeping  of  gude  ordour  in  their  offices :  discharge- 
ing  him  in  the  mean-time,  to  admit  ony  maa  officiares  hereafter, 
qunill  the  haill  messengers,  presentlie  bearing  armes,  be  reduced 
be  death  or  deprivation,  to  the  number  conteined  in  the  Acte  of 
Parliament,  maid  anent  the  conftued  number  of  officiares  of 
armes. 

Item,  because  the  jarisdiction  of  the  Lyon  King  of  Armes,  is 
not  able  to  execute  dew  punishment  upon  all  persones,  that  sail 
happen  to  offend  in  the  office  of  armes :  Thereiore  our  Soveraine 
Loid,  with  advise  of  his  three  Estaites  in  Parliament,  ordainis 
and  commandis,  all  civil  magistrats,  as  they  sail  be  required  be 
the  King  of  Armes,  or  onie  utheris  in  his  name  to  concur  with 
him,  to  see  the  acts  maid  in  his  favours,  of  his  office  put  to  dew 
execution  in  their  jurisdictions :  As  alswa  to  concur  with  him, 
to  the  punishment  and  incarceration  of  all  sik  persons,  as  sail 
usurp  tne  bearing  of  his  Majesties  armes,  after  dew  deprivation, 
under  the  paine  of  rebellion,  and  putting  of  the  disobevers  to  his 
Hienes  home,  with  certification  to  them  and  they  failzie  being 
required,  letters  sail  be  direct  simpliciter  to  put  them  to  the 
home. 

No.  21.— 1592,  c.  141.  7^  Copies  ofLaters  or  Charges  be 
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9tibserived  by  the  Executor  thereof, — Item^  it  is  statute  and  or- 
dainedy  that  in  all  time  cumming,  all  copies  of  summonds  and 
letters  quhilkis  sail  be  deliverd  to  ony  party,  be  sobscrived  be  the 
offidar  executonr  thereof.^ 

No.  22. — 1592,  c.  142.  Na  Person  may  be  dentmeed  Rebelly 
upon  Letters  charging  all  and  sundry  generally* — It  is  statute  and 
ordained,  in  time  camming,  that  na  charges  nor  letters  of  hom- 
ing sail  be  generally  directed  against  all  and  sundry,  except  it 
be  against  ane  burgh,  coUedge,  or  community,  quhilk  representis 
ane  body ;  At  least  it  sail  not  be  lesum  to  denunce  ony  particular 
party  to  the  home,  upon  sik  generall  letters,  except  git  the  said 
party  be  first  lawfolly  and  specially  called  to  heare  and  see  the 
saids  letters  direct  against  him,  for  a  speciall  and  certaine  dewty 
or  fact ;  and  for  this  efiect,  that  all  giftes  of  pensione,  monkes 
portions,  ministers  assignationes  of  thriddes,  &c.  The  speciall 
landes,  names  of  the  tennentes,  and  quantity  of  the  dewties  as- 
signed, assumed,  or  disponed,  be  particularly  conteined ;  and  that 
ane  duty  be  not  disponed  to  twa  sundry  parties,  quhilk  \&jmmen 
siellionatus  of  the  law  ;  providing  it  sail  be  lesum  to  ony  benificed 
man  to  seeke  generall  letters,  conforme  to  his  provision,  to  corro- 
borate the  same,  and  to  serve  for  ane  publication  and  intimation 
thereof,  hot  na  waies  to  serve  or  be  sufficient  to  denunce  ony  man 
to  the  home,  not  beand  specially  called,  and  his  dewty  expressed 
therein,  as  said  is. 

No.  23.— 1597,  c.  268.— /»iAiWKoiw,  Interdictions^  ^c.  (Ex- 
cerpt.)— Our  Soveraine  Lord  and  Estates  of  this  present  Parlia- 
ment, statutes  and  ordaines,  that  all  letters  of  homing,  relaxations, 
inhibitiones,  interdictiones,  and  publications  thereof,  and  uthers 
of  the  like  sorte,  that  sail  at  ony  time  hereafter  be  raised  and 
execute  against  quhatsumever  person  within  this  realme,  dwelland 
within  the  bailliaries  or  stewardries,  alswiell  of  rovalty  as  regality, 
be  execute  at  the  mercat-croce  of  the  head  bur^h  or  town  of  the 
saids  bailliaries  and  stewardries  within  the  quhilk  the  saids  per- 
sones  dwellis :  And  als  that  the  samin  letters  be  re^tered  in  the 
saids  Stewarts  and  baillies  buiks ;  quhilk  registration  sail  be  as 
lauchful  in  all  time  cumming,  as  gif  the  samine  had  been  registred 
in  the  schirefie's  buiks,  anathat  all  executions  and  registrations 
that  sail  happen  hereafter  to  be  utherwaies  execute  and  registered, 
sail  be  null  and  of  none  availe,  with  all  that  followed  thereupon : 
And  ordains,  &c. 

No.  24. — 1617,  c.  17. — Loosing  Arrestments.  (After  pre- 

1  This  means  the  achedule,  and  not  the  double.    P.  53,  supra.    Izait  v. 
Eobertson^  Jan.  25, 1840,  II.  D.  476. 
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amble.) — Ycft  remedy  whereof,  onr  Soveni^e  Lord^  with 
and  consent  of  tiie  Estates  of  Parliament,  statutes  and  ordain^ 
that  all  bins  and  sapplications  for  loosing  of  arrestmentSy  mrliich 
shall  be  past  and  aelivered  by  the  Lords  of  Coanool  in 
comming,  shall  be  past  upon  caution  in  their  books  ;  and 
daines  the  Clark  of  the  Bub  to  receiye  the  sdd  caution  betfefe 
the  giving  out  of  the  same,  fiir  raising  of  letters  thereopoo  z 
and  if  any  arrestments  be  otherwise  loosed,  the  same  to  be  JDraD 
and  ineffectoaL 

No.  25. — 1669,  c  4.  Act  eoneeming  Poindings  before  Ae  da^ea 
of  the  Charae  expire. — Onr  Soverdgn  Lord,  with  advice  aod 
consent  of  the  Estates  of  Parliament,  statutes  and  ordains,  thst 
hereafter  it  shall  not  be  lawful  to  poind  moveables  upon  registmt 
bondsy  or  decrees  fer  personal  debts,  while  the  parties  be  fisst 
charged,  and  the  days  of  the  chai^  be  expired.    With  certifi- 
cation, that  poinding  otherwise  used  shall  be  null,  and  the  poindeans 
shall  be  punished  and  proceeded  against  as  spuiliers ;  but  prgn- 
dice  alwayes  of  any  decreets  recovered  at  the  instance  of  heritois 
against  their  tennents  in  their  own  courts,  whereupon  it  shall  be 
lawful  to  them  to  use  poinding  as  formerly;  and  but pngadioe 
to  superiors  to  use  poinding  against  their  vassals  for  their  fow- 
duties,  as  they  might  lawf imy  have  done  of  before. 

No.  26. — 1669,  c.  10.  Act  concerning  Inierrtqriians. — ^Onr 
Soveraign  Lord,  with  advice  and  consent  of  the  Estates  of  Par- 
liament, statutes  and  ordains.  That  all  interruptions  as  to  the 
rights  of  lands  be  citations,  shall  in  all  time  hereafter  be  execute 
by  messengers-at-arms,  and  against  the  defenders  personally,  or 
at  their  dwelling-places,  and  at  the  paroch  churches  in  the  time 
of  divine  service,  or  immediately  after ;  and  in  case  the  parties 
be  forth  of  the  kingdom,  at  the  mercat-cross  of  Edinbumi,  and 
peer  and  shore  of  Ldth,  upon  threescore  dayes.  And  uiat  all 
citations  that  shall  be  made  use  of  for  interruptions,  whether  in 
real  or  personal  rights,  be  renewed  evenr  seven  years,  otherwayea 
to  prescrive;  exc^t  ihe  parties  be  mmors,  in  whidi  case  this 
Act  is  not  to  be  extended  against  them  during  the  years  of 
their  minority. 

No.  27. — 1672,  c  6.  Act  diecharging  Second  Summondij  ^. 
(Excerpt.) — ^And  it  is  further  statute  and  ordained,  that  in  time 
coming  all  executions  of  summonds  shall  bear  expressly  the 
names  and  designations  of  the  parties,  pursuers  and  defenders : 
And  that  it  shall  not  be  sufficient  that  the  same  do  relate  gene- 
rally to  the  summondsy  otherwise  the  execution  ahall  not  be 
sustained. 
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No.  28. — 1 672,  c.  2 1.  Lord  LyovtB  Jurisdiction  aver  Messen^ 
gers.  (Excerpt.) — It  is  likewajes  hereby  declared,  that  the  Lyon 
and  his  brethren  heraoldes  are  judges  in  all  such  cases  concern- 
ing  the  malversation  of  messen^rs  in  their  offices,  and  are.  to 
enjoy  all  other  privileges  bdonging  to  their  office,  which  are  se- 
cured to  them  Dy  the  laws  of  the  kingdom,  and  according  to 
former  practice; 

No.  29. — 1681,  c.  5.  Act  coneeming  probative  Witneeees  in 
Write  and  Executions.  (Excerpt.) — And  that  none  but  sub- 
scribing witnesses  shall  be  probative  in  executions  of  messengers 
of  inhibitions,  of  interdictions,  hornings,  or  arrestments :  And 
that  no  execution  whatsoever  to  be  given  hereafter,  shall  be 
sufficient  to  infer  interruption  of  prescription  in  real  rights, 
unless  the  same  be  done  before  witnesses  present  at  the  ooing 
thereof  subscribing :  And  that  in  all  the  saids  cases,  the  wit* 
nesses  be  designed  in  the  bodie  of  the  writ,  instrument,  or 
execution  respective,  otherwise  the  same  shall  be  null  and  void, 
and  make  no  faith  in  judgment,  nor  out-with. 

No.  80. — 1681,  c.  9.  Act  against  Personal  iVo<«j<u>n«.— Our 
Soveraigne  Lord,  and  Estates  of  Parliament,  doe  ratifie  and 
approve  all  former  laws  and  statutes  made  against  supersederes 
and  protections ;  and  to  the  end  the  same  may  be  made  yet 
more  effectual,  they  discharge  the  Lords  of  his  Majestie's  Pnvy 
Council,  Session,  and  Exchequer,  and  Commissions^-  of  Jus» 
ticiary,  to  grant  protections,  licences,  or  supersederes,  certifying 
such  as  shall  grant  the  same,  that  they  shall  be  Ivable  for  the 
debt  upon  which  execution  is  stopped  by  the  said  protection. 
And  to  the  end  such  as  are  accessary  may  be  clearly  discovered, 
they  ordain  that  all  protections,  supersederes,  and  hcences,  shall 
be  signed  by  such  as  grant  them ;  and  they  declare  that  their 
signing  thereof  shall  prove  against  them  ^eir  voting  thereto, 
and  shall  make  all  who  signe  Uiem,  whether  the  Presi^nt  of  the 
Court  or  others,  as  lyable  as  if  they  had  become  cautioners  for 
the  debt :  And  ordains  that  these  protections  be  recorded  in  the 
books  of  the  court  which  granted  the  protection,  and  that  ex- 
tracts thereiof^  under  >  the  clerk's  hands,  shall  make  faith  against 
the  granter.  It  is  alwaies  hereby  declared,  that  it  shall  be  free 
to  the  Lords  of  his  Majestie's  Privy  Council,  Session,  and  Ex« 
chequer,  and  the  Commissioners  of  Justiciary,  to  grant  protec* 
tions  to  such  as  are  cited, .  charged,  or  required  by  law  to  compear 
before  them,  for  such  few  dayes  as  they  may  come  and  give  their 
appearance,  ondiduring  their  necessary  stayy  and  some  row  dayea 
for  their  retnm,  not  exceeding  a>  moneth  in  all :  The  parties  who 
require  witnesses  to  be  cit^d,  or  <  their  tutors  or  curators,  if  the 
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said  parties  be  minors,  giving  their  oaths  of  credolitj,  or  sq1>- 
cribing  a  certificate  under  their  hand  upon  oath,  Uiat  these 
who  are  cited  bj  them  to  be  witnesses,  are  materisd  witnesses: 
which  protections  shall  bear  the  caose  for  which  they  are  granted. 
And  lastly,  it  is  hereby  declared,  that  it  shall  not  only  be  lawfiill 
to  pat  the  laws  in  ezecntion,  notwithstanding  of  protections  and 
licenses,  granted  contrary  to  this  and  former  laws  ;  but  that  if  any 
messenger  or  magistrate  refose  to  concur,  they  shall  be  lyableio 
payment  of  the  debt,  and  that  the  Lyon  shall  be  likeways  Ipble 
if  he  refuse  to  deprive  the  messenger  who  refuses  to  execnte  the 
law,  upon  pretence  of  any  such  protection,  license,  or  supersedo^. 


No.  31«— 1685,  c.  14.  Act  explaining  the  Ninth  Act  of  i 
Parliament  1669,  concerning  PreecriptioM. — Our  Soveraign  Lori 
considering  that  at  making  of  the  Ninth  Act  of  the  1  Session  of 
the  2  Parliament  of  King  Charles  the  2d,  concerning  prescnp- 
tions,  in  that  part  of  it  relating  to  actions  proceeding  npoa 
warnings,  spuilzies,  ejections,  arrestments,  or  fi>r  ministers'  sti- 
pends, and  others  foresaid,  the  cases  that  existed  before  that  ict 
were  not  taken  into  consideration  :  Therefore  his  Majesty,  with 
consent  of  his  Estates  of  Parliament,  statutes  and  ordains,  Th^^ 
all  such  actions  proceeding  upon  any  diligence  mentioned  in 
that  Act,  already  intended  either  before  the  said  Act  1669;<)f 
since,  shall  prescribe  within  five  years  after  the  date  of  this  Act, 
if  they  be  not  wakened  within  that  time ;  and  all  actions  to  be 
raised  hereafter,  upon  the  foresaids  ^unds,  shall  prescribe  \^ 
five  years,  if  they  oe  not  wakened  within  that  time.    And  his 
Majesty  wills  and  declares  the  foresaid  Ninth  Act  to  stand  io 
full  force  as  to  the  rest  of  the  tenor  thereof. 

No.  32.— 1 685,  c.  15.  Act  explaining  the  Tenth  Actofiht  P<^ 
Kament  1669,  anent  Interruptions.  ^Excerpt) — ^And  further,  sta- 
tutes and  ordains,  that  in  citations  tor  interruption  as  to  rights  of 
lands  and  wakenings  thereof,  copies  of  the  citation  shall  be  affixed 
on  the  most  patent  door  of  the  paroch  church,  and  that  over  and 
beside  what  is  required  by  the  said  Act  anent  these  executions. 

No.  33.— 1685,  c.  43.  Act  in  favours  of  the  Inhabitants  of 
Orkney  and  Zetland. — ^Our  Soveraign  Lord,  considering  the 
great  distance  of  the  islands  of  Orkney  and  Zetland  from  the 
town^  of  Edinburgh,  the  ordinary  place  of  justice,  and  the  un- 
certainty of  passage  by  sea,  and  the  many  firesh  waters  and  other 
ferries  in  the  way  by  land,  doth,  with  advice  and  consent  of  ^^ 
Estates  of  Parliament,  statute  and  ordain.  That  all  summonds 
to  be  intented  against  the  inhabitants  of  Orkney  and  Zetlo^^ 
before  the  Lords  of  Privy  Council,  the  Lords  of  Session;  ^^ 
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before  the  Commissioners  of  Justiciary,  and  letters  of  horning 
and  lawborrows  upon  their  decreets,  or  by  their  warrand,  shall 
be  execute  in  time  coming  upon  fourty  Jays,  but  prejudice  al- 
ways of  letters  to  be  raised  upon  writs  registrated  of  consent  of 
parties,  where,  by  the  clause  of  registration,  the  partie  consents 
that  execution  should  pass  on  a  shorter  time. 

No.  34. — 1686,  c.  4.  Act  ordaining  all  Executions  to  be  sub- 
scribed by  the  Witnesses  wiAout  the  necessity  of  Stamping. — Our 
Soveraign  Lord,  with  the  advice  and  consent  of  his  Estates  of 
Parliament,  statutes  and  ordains,  that  in  time  coming,  all  cita- 
tions before  the  Lords  of  Session,  and  citations  before  any  other 
judges  civil  or  criminal,  which  formerly  by  law  or  custom  used 
to  be  in  writ,  and  all  executions  of  letters  of  horning,  inhibition, 
and  others  whatsoever,  be  subscribed  be  the  executor  thereof 
and  the  witnesses,  otherwise  to  be  null  and  void ;  and  that  the 
same  shall  not  be  quarrellable  for  the  want  of  stamping,  any  law 
or  practice  to  the  contrary  notwithstanding. 

Note, — ^  Citation  *  in  this  Act  means  the  execution  of  citation. 
See  p.  53. 

No.  35. — 1690,  c.  13.  Act  discharging  General  Letters. — Our 
Soverai^  Lord  and  Lady,  the  King  and  Queen's  Majesties, 
considering  the  great  inconveniences  tnat  may  arise  to  the  lieges 
by  general  letters  of  homing :  Therefore  their  Majesties,  with 
the  advice  and  consent  of  the  three  Estates  of  Parliament,  do 
discharge  and  prohibite  the  granting,  raising,  and  using  general 
letters  of  homing,  except  for  their  Majesties'  revenue,  and  for 
ministers'  stipends  upon  decrees  of  locality ;  and  declares  that 
general  letters  upon  aecreets  of  poynding  the  ground  may  pro- 
ceed as  formerly. 

No.  36. — 1693,  c.  12.  Act  concerning  Citations  to  the  First 
and  Second  DyeL  (Excerpt.) — ^And  declare,  that  in  all  time 
coming  it  shall  be  lawful  to  give  citation  for  the  first  and  second 
dyet  of  compearance,  at  one  and  the  same  time,  providing  the 
same  be  done  by  a  messenger-at-arms,  as  was  the  use  of  sum- 
mons for  the  second  dyet. 

No.  il. — 1693,  c.  12.  Requisites  of  Copies  Citation^  Charge^ 
^c.  (Excerpt.) — ^And  further,  it  is  hereby  expressly  provided, 
that  all  copies  of  summons,  charges,  inhibitions,  arrestments,  or 
other  letters  whatsoever,  given  to  the  party,  shall  bear  at  length, 
and  not  in  figures,  the  day  and  date  of  the  delivery  thereof  as 
also  the  names  and  designations  of  the  witnesses,  m  such  sort 
as  the  execution  and  indorsation  did  and  doth  bear  the  same : 
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certiMng  the  mesaenger  who  shall  omit  to  insert  the  said  day 
and  date,  and  witnesses  in  his  copy,  that  he  shall  incur  depriTa- 
tion  and  tinsel  of  his  office; 

Note, — ^This  statate  shows  clearly  that  what  is  meant  in  the  Ad 
159^1  c.  141)  and  hy  Lord  Stair,  by  *  copy  sammons,'  is  not  die 
doable,  but  the  copy  citation,  or  short  copy.  The  dtnMe  need  not 
therefore  be  signed,  though  this  was  once  decided.^ 

No.  38. — 1695,  c.  41.  Act  anent  Execuiry  and  Mcveablet. 
(Excerpt.) — In  the  case  of  any  depending  cause  or  claim  Agmina^ 
a  defunct  at  the  time  of  his  decease,  it  shall  be  leisum  to  the 
pursuer  of  the  said  cause  or  claim,  to  charge  the  defunct's  nearest 
of  kin  to  confirm  executor  to  him  within  twenty  days  after  the 
charge  given ;  which  charge  so  execute  shall  be  a  paasive  title 
against  the  person  charged,  as  if  he  were  a  vitious  intromitter, 
unless  he  renounce,  and  then  the  charger  may  proceed  to  have 
his  debt  constituted,  and  the  Iicereditas  jacens  of  moveables  de» 
clared  lyable  by  a  decree  eognitionia  cauaaj  upon  the  obtaining 
whereof  he  may  be  decerned  executor  dative  to  the  defunct^  and 
so  affect  his  moveables  in  the  common  form. 

No.  39.-25  Vict.,  c.   5,   §  40.      JUtUnnf  Acty  1862.— 
XL.  Any  person  attested  for  her  Majesty's  army  or  her  Ma> 
jest/s  Indian  army,  or  serving  on  the  permanent  staff  of  the  dis- 
embodied militia  other  than  as  a  commissioned  officer,  shall  be 
liable  to  be  taken  out  of  her  Majesty's  service  only  by  process  or 
execution  on  account  of  any  chaige  of  felony  or  of  misdemeanor, 
or  of  any  crime  or  offence  other  than  the  misdemeanor  of  ab- 
senting himself  from  his  service,  or  neglecting  to  fulfil  his  con- 
tract, or  otherwise  misconducting  himself  respecting  the  same, 
or  the  misdemeanor  of  refiising  to  comply  with  an  order  of  jus- 
tices for  the  payment  of  money,  or  on  account  of  an  original 
debt  proved  by  affidavit  of  the  plaintiff,  or  of  some  one  on  his 
behalf  to  amount  to  the  value  of  thirty  pounds  at  the  least, 
over  and  above  all  costs  of  suit,  such  affidavit  to  be  sworn,  with- 
out payment  of  any  fee,  before  some  judge  of  the  court  out  of 
whicn  process  or  execution  shall  issue,  or  before  some  person 
authorized  to  take  affidavits  in  such  court,  of  which  affidavit, 
when  duly  filed  in  such  court,  a  memorandum  shall,  vrilpiout 
fee,  be  endorsed  upon  the  back  of  such  process,  stating  the  fiicts 
sworn  to,  and  the  day  of  filing  such  cmidavit  j  but  no  soldier 
or  other  person,  as  aforesaid,  shall  be  liable  by  any  process  whajt- 
ever  to  appear  before  any  justice  of  the  peace  or  otner  authority 
whatever,  or  to  be  taken  out  of  her  Majesty's  sendee  by  any 
writ,  summons,  warrant,  order,  judgment,  execution,  or  any  pvo- 

^  Sse  page  58. 
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cess  whatsoever  issued  by  or  by  the  authority  of  any  court  of 
law,  or  any  magistrate,  justice  or  justices  of  the  peace,  or  any 
other  authority  whatsoever,  for  any  original  debt  not  amounting 
to  thirty  pounds,  or  for  not  supporting  or  maintaining,  or  for  not 
having  supported  or  maintained,  or  for  leaving  or  having  left 
chargeable  to  any  parish,  township,  or  place,  or  to  the  common 
fund  of  any  union,  any  relation  or  child  which  such  soldier  or 
person  might,  if  not  in  her  Majesty's  service,  be  compellable  by 
taw  to  relieve  or  maintain,  or  for  neglecting  to  pay  to  the  mother 
of  any  bastard  child,  or  to  any  person  who  may  have  been  ap* 
pointed  to  have  the  custody  of  such  child,  any  sum  to  be  paid 
m  pursuance  of  an  order  on  that  behalf,  or  for  the  breach  of  any 
contract,  covenant,  agreement,  or  other  engagement  whatever, 
by  parole  or  in  writing,  or  for  having  left  or  deserted  his  em- 
ployer or  master,  or  his  contract,  work,  or  labour,  or  miseon* 
ducting  himself  respecting  the  same,  except  in  the  case  of  an 
apprentice,  or  of  an  indentured  labourer,  as  herein-after  described ; 
and  all  summonses,  warrants,  commitments,  indictments,  con- 
victions, judgments,  and  sentences,  on  account  of  any  of  the 
matters  for  wnich  it  is  herein  declared  that  a  soldier  or  other 
person  as  aforesaid  is  not  liable  to  be  taken  out  of  her  Majesty's 
service,  shall  be  utterly  illegal,  and  null  and  void,  to  all  intents 
and  purposes ;  and  any  judge  of  any  such  court  may  examine 
into  any  complaint  made  by  a  soldier  or  by  his  superior  officer, 
and  by  warrant  under  his  hand  discharge  such  soldier,  without 
fee,  he  being  shown  to  have  been  arrested  contrary  to  the  intent 
of  this  Act,  and  shall  award  reasonable  costs  to  such  complain- 
ant, who  shall  have  for  the  recovery  thereof  the  like  remedy  as 
wonid  have  been  applicable  to  the  recovery  of  any  costs  which 
might  have  been  awarded  against  the  complainant  in  any  judg- 
ment or  execution  as  aforesaid,  or  a  writ  of  habeas  corpus  ad 
subjiciendum  shall  be  awarded  or  issued,  and  the  discharge  of 
any  such  soldier  out  of  custody  shall  be  ordered  thereupon ;  pro- 
viaed  that  any  plaintiff,  upon  notice  of  the  cause  of  action  first 
given  in  writmg  to  any  soldier,  or  left  at  his  last  quarters,  may 
proceed  in  any  action  or  suit  to  judgment,  and  have  execution 
other  than  against  the  body  or  military  necessaries  or  equip- 
ments of  such  soldier ;  provided  also,  that  nothing  herein  con- 
tained relating  to  the  leaving  or  deserting  a  master  or  employer, 
or  to  the  breach  of  any  contract,  agreement,  or  engagement,  shall 
apply  to  persons  who  shall  be  really  and  bond  jide  apprentices, 
duly  bound,  under  the  age  of  twenty-one  years,  or  to  mdentured 
labourers,  as  herein-after  prescribed. 

No.  40. — 82  Geo.  III.,  c.  33,  §  22.    RuUz  regarding  the  Arrest 
for  Debt  of  Marines  and  Seamen  in  the  lioyal  Navy. — ^No  person 
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whatsoever,  who  shall  serve  as  a  Ppttj  officer  or  seaman,  or  he 
embarked  as  a  non-commissioned  officer  of  marines,  or  marine,  oa 
board  any  of  the  ships  or  vessels  of  his  Majest^r,  his  heirs  or  suc- 
cessors, shall  be  liable  to  be  taken  out  of  the  service  of  his  Majestj, 
his  heirs  or  successors,  by  any  process  or  execution  whatsoever, 
either  in  Great  Britain  or  Ireland,  or  any  other  part  of  his  Majes^s 
dominions,  other  than  for  some  criminal  matter,  unless  sucn  pro- 
cess or  execution  be  for  a  real  debt,  which  shall  have  been  con- 
tracted by  such  petty  officer  or  seaman,  non-commissioned  officer 
of  marines,  or  marine,  when  he  did  not  belong  to  any  ship  or  ressel 
in  the  service  of  his  Majesty,  his  heirs  or  successors,  or  other  just 
cause  of  action  ;  and  unless,  before  the  taking  out  of  such  pro- 
cess or  execution,  not  being  for  a  criminal  matter,  or  for  a  debt 
contracted  in  the  service  as  aforesaid,  the  plaintiff  or  plaintifiEs 
therein,  or  some  other  person  or  persons  on  his  or  their  behalj^ 
shall  make  affidavit  before  one  or  more  judge  or  judges  of  the 
Court  of  Kecord,  or  other  court  out  of  which  such  process  or 
execution  shall  issue,  or  before  some  person  authorized  to  take 
affidavits  in  such  courts,  that  to  his  or  their  knowledge  the  sum 
justly  due  and  owing  to  the  plaintiff  or  plaintiils  irom  the  de- 
fendant or  defendants,  in  the  action  or  cause  of  action  on  which 
such  process  shall  issue,  or  the  debt  or  damage  and  costs  for 
which  such  execution  shall  be  issued  out,  amounts  to  the  value 
of  twenty  pounds  at  the  least,  and  that  such  debt,  so  amounting 
to  twenty  pounds  or  upwards,  was  contracted  by  the  said  defen- 
dant when  he  did  not  belong,  as  aforesaid,  to  any  ship  in  the 
service  of  his  Majesty,  his  heus  or  successors,  a  memorandum  of 
which  oath  shall  be  marked  on  the  back  of  such  process  or  writ, 
for  which  memorandum  or  oath  no  fee  shall  be  taken  ;  and  if 
anpr  person  be  nevertheless  arrested,  contraiy  to  the  intent  of 
this  Act,  it  shall  and  may  be  lawful  for  one  or  more  judges  or 
judge  of  such  court,  upon  complaint  made  by  the  party  himself, 
or  by  any  one  of  his  superior  officers,  to  examine  mto  the  same, 
by*  tne  oath  of  the  parties  or  otherwise,  and  by  warrant  under 
his  or  their  hands  and  seals,  to  discharge  such  petty  officer  or 
seaman,  non-commissioned  officer  of  marines,  or  marine,   so 
arrested  contrary  to  the  intent  of  this  Act,  without  paying  any 
fee  or  fees,  upon  due  proof,  made  before  him  or  them,  that  such 
pett^  officer  or  seamen,  non-commissioned  officer  of  marines,  or 
marine,  so  arrested,  was  actually  belonging  to  one  of  the  ships 
or  vessels  of  his  Majesty,  his  heirs  or  successors,  and  arrested 
contrary  to  the  intent  of  this  Act ;  and  such  judge  or  judges 
shall  also  award  to  the  party  so  complaining  the  costs  of  such 
complaint,   to  be   taxed  by  the  proper  officer  of  such  court, 
for  the  recovery  whereof  he  shall  have  the  like  remedy  that 
the  person  who  takes  out  the  said  execution  might  have  had 
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for  his  costs,  or  the  plaintiff  in  the  said  action  might  have  had 
for  the  recovery  of  nis  costs,  in  case  judgment  had  been  given 
for  him  with  costs  against  the  defendant  in  the  said  action. 

No.  41.— 6  Geo  IV.,  c.  120,  §  51.  Edictal  Citations.— The 
subsisting  forms  of  edictal  citation,  charge,  publication,  citation, 
and  service  at  the  market-cross  of  Edinburgh,  pier  and  shore  of 
Leith,  as  against  persons  forth  of  Scotland,  shall  cease  and  be  dis- 
continued; and  in  lieu  thereof  such  edictal  citations,  charges,  pub- 
lications, citations,  and  services^  at  the  market-cross  of  Edmburgh, 
Eier  and  shore  of  Leith,  as  against  persons  forth  of  Scotland,  shall 
e  done  and  performed  by  delivery  of  a  copy  thereof  at  the  Record 
Office  of  the  Keeper  of  the  Records  of  tne  Court  of  Session,  in 
the  manner  now  practised  in  cases  of  citation  or  charge  at  the 
dwelling-house  of  a  party  not  personally  apprehended. 

No.  42.-6  Geo.  IV.,  c.  120,  §  53.  Two  Dkta  abolished. 
When  is  a  Person  to  be  held  to  have  left  Scotland. — The  practice 
of  citing  defenders  to  appear  on  two  diets  of  court,  shall  in  all 
cases  cease,  and  all  summonses  shall  thenceforward  proceed  on  one 
diet  only :  viz.,  privileged  summonses  against  defenders  within 
Scotland  on  one  diet  of  six  days ;  other  summonses  against  de- 
fenders residing  in  Orkney  and  Shetland,  a  diet  of  forty  days ; 
and  for  all  other  persons  within  Scotland,  a  diet  of  twenty-seven 
days ;  and  for  defenders  out  of  Scotland,  a  diet  of  sixty  days : 
And  it  is  hereby  provided  and  declared,  that  where  a  person  not 
having  a  dwelling-house  in  Scotland  occupied  by  his  family  or 
servants,  shall  have  left  his  usual  place  of  residence,  and  have 
been  therefrom  absent  during  the  space  of  fortj  days,  without 
having  left  notice  where  he  is  to  be  found  within  Scotland,  he 
shall  be  held  to  be  absent  from  Scotland,  and  be  charged  or  cited 
according  to  the  forms  herein  prescribed  accordingly. 

No.  43.— 11  Geo.  IV.  and  1  Gul.  IV.,  c.  37,  §  7.  Witnesses 
not  required  to  Citation  of  Witnesses  or  Jurors. — It  shall  be 
sufficient  for  the  legal  citation  of  any  juror  or  witness  in  any 
cause  or  legal  proceeding,  civil  or  criminal,  that  such  citation 
shall  be  given  by  anv  officer  of  the  law,  duly  authorized,  without 
witnesses ;  and  it  is  hereby  provided,  that  the  oath  of  such  officer, 
in  support  of  the  execution,  shall  be  held  and  received  as  suffi- 
cient evidence  of  such  citation,  when  the  same  shall  be  questioned 
in  a  court  of  law. 

No.  44. — 5  and  6  Gul.  IV.,  c.  69,  §  1.  Unlawful  to  Imprison 
for  Debts  under  L.8,  6s.  8d. — It  shall  not  be  lawful  to  imprison 
any  person  or  persons  for  a  civil  debt  which  shall  not  ex- 
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ceed  the  sum  of  L.8,  68.  Sd.,  ezdosive  of  interest  and  expenses 
thereon. 

§  2.  It  shall  not  be  lawfol  for  any  magistrate  or  keeper  of  a 
prison,  or  other  person  having  charge  of  anjr  prison  in  Scotland^ 
to  receive  into  such  prison,  npr  for  any  messenger^at-arms  or 
other  officer  of  the  law,  to  apprehend  or  detain  m  custody  the 
person  of  any  debtor  or  all^d  debtor,  for  a  civil  debt  of  an 
amount  not  exceeding  L.8,  6s.  8d.,  exclusive  of  interest  and  ex- 

Senses  thereon,  in  virtue  of  letters  of  caption,  act  of  warding, 
ecree  of  Small  Debt  Court,  or  other  warrant. 

§  3.  Sheriff  or  magistrates  of  county  in  which  prison  is  situ- 
ated to  liberate  debtor  on  application,  and  after  six  days'  notice 
to  incarcerating  creditor. 

§  4.  It  shall  not  be  lawful  for  any  one  to  acquire  from  third 

Earties,  by  assignation  or  otherwise,  except  by  marriage  or  in- 
eritance,  one  or  more  civil  debts,  of  or  below  the  amount  of 
L.8,  6s.  8d.,  against  any  one  individual,  to  the  e£Pect  of  accumu- 
lating such  debts  into  one  decree,  or  warrant,  or  writ,  or  of  adding 
the  same  to  debts  previously  due  to  him,  of  or  below  the  said 
amount,  for  the  purpose  of  defeating  this  Act  by  imprisoning  the 
debtor  for  such  accumulated  debts. 

§  5.  Nothing  in  this  Act  shall  affect  obligations  adfactapr^ 
Btandoy  or  the  right  of  his  Majesty  or  his  officers,  or  the  fiscals  of 
courts  of  law,  or  others,  to  imprison  as  formerly,  for  or  on  account 
of  taxes  or  penalties  due  to  tne  revenue,  or  on  account  of  any 
fines  or  forfeitures  imposed,  or  hereafler  to  be  imposed,  by  law,  or 
apply  to  imprisonment  for  poor-rates  or  local  taxation,  or  to  im- 
prisonment for  sums  decerned  for  aliment. 

No.  45.-6  and  7  Will.  IV.,  c.  56.  An  Act  far  regulating  the 
Process  of  Cessio  bonorum  in  tlie  Court  of  Session^  and  for  extemU 
ing  the  Jurisdiction  of  Slieriffs  in  Scotland  to  such  Ca#««.— [13th 
August  1836]. — Whereas  it  is  expedient  to  regulate  the  process 
of  cessio  bonorum  in  the  Court  of  Session  in  Scotland,  and  to 
extend  the  jurisdiction  of  the  Sheriff  to  such  processes ;  be  it 
therefore  enacted  by  the  King^s  mast  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  I'emporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same.  That  afler  the  first  day  of  October  one 
thousand  eight  hun^ked  and  thirty-six,  every  Sheriff  within 
Scotland  shall  possess  jurisdiction  in  processes  of  cessio  bonorum 
brought  before  him  in  manner  herem-after  provided  as  fully  as 
in  any  other  action  presently  by  law  competent  before  him,  and 
the  Sheriff-clerk  and  messengers-at-arms  and  all  sheriff-officers 
in  the  several  sheriffdoms  in  Scotland  shall  have  power  to  act  in 
their  respective  offices  in  relation  to  such  processes. 
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U.  And  be  it  enacted,  That  if  a  debtor  has  been  or  shall  be 
charged  to  pay  a  civil  debt,  and  a  warrant  to  imprison  him  has 
been  issued,  or  if  he  be  liable  to  imprisonment  unaer  a  decree  of 
a  Small  Debt  Court,  or  be  in  prison  or  imprisoned  and  afterwards 
liberated  in  respect  in  these  several  cases  of  a  civil  debt,  it  shall 
be  competent  to  such  debtor,  on  or  after  the  said  thirty-first  day 
of  October,  to  apply  for  interim  protection,  and  for  decree  of 
cessio  bonornm  in  the  manner  herem^after  provided. 

III.  And  be  it  enacted.  That  after  the  said  first  day  of  October 
such  debtor  may  present  to  the  Sheriff  of  the  county  in  which 
he  has  his  ordinary  domicile  a  petition,  setting  forth  that  he  has 
been  charged,  and  that  a  -warrant  to  imprison  has  been  issued 
against  him,  or  that  he  is  liable  to  imprisonment  under  a  small 
debt  decree,  or  that  he  is  in  prison,  or  has  been  imprisoned  and 
afterwards  liberated,  in  respect  of  a  civil  debt ;  that  he  is  unable 
to  pay  his  debts,  and  is  ready  to  surrender  his  estates  for  behoof 
of  nis  creditors,  and  praymg  for  interim  protection  against  the 
execution  of  diligence,  and  for  decree  or  cessio  bonorum ;  in 
which  petition  he  shall  insert  a  list  of  all  his  creditors,  specifying 
their  names  and  designations,  and  places  of  residence,  so  far  as 
known  to  him  ;  and  with  such  petition  he  shall  produce  (as  the 
case  may  be)  the  schedule  of  an  expired  charge,  or  a  copy,  certi- 
fied by  the  clerk  of  the  Small  Deot  Court,  of  the  warrant  on 
which  he  is  liable  to  imprisonment,  or  if  he  be  in  prison,  or  im- 
prisoned and  thereafter  liberated,  a  certificate  firom  the  keeper  of 
the  prison  of  such  imprisonment  and  the  date  thereof^  and  of  the 
liberation. 

lY.  And  be  it  enacted.  That  on  such  petition  being  presented, 
the  Sheriff  shall  issue  a  warrant  appointing  the  debtor  to  publish 
a  notice  in  the  Edinburgh  GazetUy  mtimatmg  that  such  petition 
has  been  presented,  and  requiring  all  his  creditors  to  appear  in 
court  on  a  certain  day,  being  not  less  than  thirty  days  rrom  the 
date  of  the  Gazette  notice,  and  within  five  days  after  the  date  of 
such  notice  to  send  letters  to  all  the  creditors  specified  in  the 
petition,  containing  a  copy  of  the  said  notice  (paying  the  postage 
thereof),  or,  in  his  option,  to  cite  them  in  terms  of  law,  ana  which 
the  debtor  shall  do  accordingly,  and  the  Sheriff  shall  fturther 
ordain  him  to  appear  on  the  day  so  appointed  for  the  compearance 
of  the  creditors  in  presence  of  the  Sheriff  or  his  substitute  for 

Eublic  examination ;  and  the  debtor  shall,  on  or  before  the  sixth 
iwful  day  prior  to  the  day  so  appointed,  lodge,  to  be  patent  to 
all  concerned,  a  state  of  his  affairs  subscribed  by  himself,  and  all 
his  books,  papers,  and  documents  relating  to  his  affairs,  in  the 
hands  of  the  Sheriff-clerk,  together  with  a  copy  of  the  said 
Gazette,  and  if  the  letters  have  been  sent  through  the  post  office, 
a  certificate  subscribed  by  his  agent,  or  by  a  messenger  or  sheriff- 
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Officer  and  a  witness,  stating  the  date  and  the  place  where  the 
letters  were  pnt  into  the  post  office,  that  the  postage  was  paid, 
and  that  thejr  were  severally  addressed  as  specified  in  thepetition, 
or  an  execation  subscribed  by  a  messenger  or  sheriff-officer  and 
one  witness,  of  citation  of  the  creditors  to  whom  sach  letters  have 
not  been  so  sent. 

XV.  And  be  it  enacted,  That  if  the  debtor  be  in  prison  it  shall 
be  competent  for  the  Inner  House  during  session,  and  for  the 
Lord  Ordinary  on  the  Bills  during  the  vacation  or  the  Christmas 
recess,  whether   the  case  has  been  originally  instituted  in  the 
Oourt  of  Session  or  before  the  Sheriff  (provided  that  it  be  under 
review  of  the  said  court),  and  for  the  Sneriff,  where  the  petition 
has  been  presented  to  and  is  depending  before  him,  on  production 
of  a  copy  of  the  said  Gazette  containing  the  notice  aforesaid,  and 
of  the  certificate  of  transmission  of  the  letters  or  execution  of 
citation,  to  grant  warrant  to  liberate  the  debtor,  and  if  the  debtor 
is  not  in  prison,  to  grant  warrant  for  his  personal  protection 
against  the  execution  of  diligence  for  such  space  of  time  as  shall 
be  proper ;  provided  that  before  any  such  warrant  be  issued  the 
debtor  shalllod^  with  the  clerk  of  court  a  bond,  with  a  sufficient 
cautioner,  binding  themselves  that  he  shall  attend  all  diets  of 
court  whenever  reauired,  under  such  penalty  as  may  be  reason* 
able,  and  which,  if  forfeited,  shall  be  divided  among  the  creditors ; 
and  it  shall  be  competent  for  the  Inner  House,  or  the  said  Lord 
Ordinary,  or  the  Sheriff  respectively,  in  all  cases  to  grant  warrant 
to  bring  the  debtor  before  them  for  examination,  and  also  to  cany 
him  back  to  prison ;  and  such  warrant,  as  well  as  the  warrant  of 
liberation  and  the  warrant  of  personal  protection,  shall  be  good 
and  lawful  warrants  in  all  parts  of  Scotland  to  the  effect  therein 
specified ;  and  it  shall  not  be  competent,  where  the  warrant  of 
liberation  or  protection  is  granted  by  the  Lord  Ordinary  on  the 
Bills  or  the  Sheriff,  to  suspend  the  effect  thereof  by  lodging  a 
reclaiming  note  or  petition  complaining  of  the  same :  Provided, 
nevertheless,  that  a  reclaiming  note  or  petition  may  be  lodged  as 
herein-before  provided,  and  it  shall  be  competent  to  the  Inner 
House  or  the  Sheriff  (as  the  case  may  be),  on  hearing  parties,  to 
recall  the  warrant  of  liberation  and  protection. 

No.  46. — 1  and  2  Vict.,  c.  114.  An  Actio  amend  the  Law  of 
Scotland  in  mattera  relating  to  Personal  Diligence^  ArreatmentSy  and 
Poindings.  [16th  August  1838.] — ^Whereas  it  is  expedient  to 
improve  the  form  and  to  diminish  the  expense  of  the  diligence  of 
the  law  in  Scotland  against  the  persons  of  debtors,  and  to  amend 
the  law  as  to  the  diligence  of  arrestment  and  poinding :  Be  it 
therefore  enacted  by  the  Queen's  most  Excellent  Majeslr,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
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Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  anthority  of  the  same,  that  from  and  after  the  thirty- 
first  day  of  Decemoer  one  thousand  eight  hundred  and  thirty- 
eight,  where  an  extract  shall  be  issued  of  a  decree  or  Act 
Eronounced,  or  to  be  pronounced  by  the  Court  of  Session,  or 
y  the  Court  of  Commission  for  Teinds,  or  by  the  Court  of 
Justiciary,  or  of  a  decree  proceeding  upon  any  deed,  decree 
arbitral,  bond,  protest  of  a  bill,  promissory  note,  or  banker's  note, 
or  upon  any  otner  obligation  or  document  on  which  execution 
may  competently  proceed,  recorded  in  the  books  of  Council  and 
Session  or  of  the  Court  of  Justiciary,  the  extractor  shall,  in 
terms  of  the  schedule  ^Number  1)  hereunto  annexed  (or  as  near 
to  the  form  thereof  as  circumstances  will  permit),  insert  a  warrant 
to  charge  the  debtor  or  obligant  to  pay  the  debt  or  perform  the 
obligation  within  the  days  of  charge,  under  the  pain  of  poinding 
and  imprisonment,  and  to  arrest  and  poind,  and  for  that  purpose 
to  open  shut  and  lockfast  places ;  whicn  extract  shall  be  subscnbed 
and  prepared  in  other  respects  as  extracts  are  at  present  sub- 
scribed and  prepared,  and  for  which  extract  no  higher  fees  shall 
be  exigible  tnan  those  which  are  payable  as  by  law  established. 

II.  And  be  it  enacted.  That  it  shall  be  lawful  by  virtue  of 
such  extract,  to  arrest  in  like  manner  as  if  letters  of  arrestment 
on  liquid  grounds  of  debt  or  letters  of  homing  containing  warrant 
to  arrest  had  been  issued  under  the  simiet. 

III.  And  be  it  enacted.  That  it  snail  be  lawful  by  virtue  of 
such  extract,  to  charge  the  debtor  or  obligant  therein  mentioned 
to  pay  the  sums  of  money  or  to  perform  the  obligation  therein 
specified  within  the  days  of  charge,  from  and  after  the  date  of 
cnarge,  under  the  pain  of  poinding  and  imprisonment ;  and  the 
officer  executing  the  same  shall  return  an  execution  in  terms  of 
the  schedule  (Number  2)  hereunto  annexed,  or  as  near  to  the 
form  thereof  as  circumstances  will  permit. 

IV.  And  be  it  enacted.  That  on  the  expiration  of  the  days  of 
charge,  it  shall  be  lawful  by  virtue  of  such  extract  to  poind  the 
moveable  effects  of  the  debtor  in  payment  of  the  sums  of  money 
therein  mentioned,  as  if  letters  of  poinding  or  letters  of  homing 
containing  warrant  to  poind  had  been  issued,  and  for  that  pur- 
pose to  open  shut  and  lockfast  places. 

y.  And  be  it  enacted.  That  it  shall  be  competent  at  any  time 
within  year  and  day  after  a  charge  has  expired  to  present  such 
extract  and  execution  of  charge  to  the  ELeeper  of  the  General 
Kegister  of  Homings  at  Edinburgh,  and  the  Keeper  shall  there- 
upon record  the  execution  in  that  Register,  and  state  therein  the 
name  and  designation  of  the  person  by  whom  the  extract  and 
execution  were  presented,  and  also  the  date  of  presentation ; 
which  registration  shall  have  the  same  efi*ect  as  if  tne  debtor  or 
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obligant  had  been  denounced  rebel  in  virtue  of  letters  of  hconing^' 
and  the  said  letters,  with  the  executions  of  charge  and  denajici&- 
tion,  had  been  recorded  according  to  the  forms  now  in  use,  and 
shall  have  the  eflfect  to  accumakte  the  debt  and  interest  into  a 
capital  sum,  whereon  interest  shall  thereafter  bea»ne  due. 

VI.  And  be  it  enacted,  That  on  the  execution  being  bo  re- 
corded, the  Keeper  of  the  Re^pter  shall  write  upon  the  extract 
and  upon  the  execution  (if  it  be  written  on  paper  apart}  a 
certificate  of  the  registration  thereof  in  terms  or  to  the  effect  of 
the  schedule  (Number  3)  hereunto  annexed,  which  he  shall  date 
and  subscribe ;  and  if  warrant  to  imprison  be  required,  a  writer 
to  the  signet  shall  endorse  and  subscribe  on  the  extract  a  minute 
to  the  effect  of  the  schedule  (Number  4)  hereunto  annexed  (or 
as  near  to  that  form  as  circumstances  will  permit);  and  the 
extract,  with  the  execution  and  certificate  ot  r^stration  and 
endorsed  minute,  shall  be  presented  in  the  Bill  CKamber  of  the 
Court  of  Session,  and  the  clerk  thereof  shall,  if  there  be  no  law- 
ful cause  to  the  contrary,  write  on  the  extract  this  deliverance, 
^  Fiat  ut  petituTy   and  shall  date  and  subscribe  the  same ;  and 
it  shall  be  lawful  by  virtue  of  the  said  extract  and  deliverance 
to  search  for,  take,  apprehend,  and  imprison  the  debtor  or  obli- 
gant, and,  if  necessary  for  that  purpose,  to  open  shut  and  lockfiist 
places ;  and  magistrates  and  keepers  of  prisons  are  hereby  autho- 
rized and  required  to  receive  into  and  detain  in  prison  the  person 
of  the  debtor  or  obligant  till  liberated  in  due  course  of  law,  m  like 
manner  as  if  letters  of  caption  had  been  issued  under  the  signet. 

yn.  And  be  it  enacted,  That  where  anv  person  shall  acquire 
right  to  an  extract  of  a  decree  or  act  issued  as  aforesaid,  it  shall 
be  competent  to  him  to  present  in  the  Bill  Chamber  the  extract, 
with  the  execution  of  charge  (if  a  charge  shall  have  been  given), 
and  certificate  of  registration  (if  the  same  shall  have  been  regis- 
tered), and  a  minute  endorsed  thereon,  in   the  form  of  the 
schedule  (Number  5)  hereunto  annexed  (or  as  near  thereto  as 
circumstances  will  permit),  subscribed  by  a  writer  to  the  signet, 
with  the  assignation,  confirmation,  or  other  legal  evidence  of 
such  acquired  right,  praying  for  authority  (as  the  case  may  be) 
to  arrest,  charge,  poind  the  effects  of,  or  (as  the  case  may  be)  to 
imprison,  the  said  debtor  or  obligant,  and  open  shut  and  lockfast 
places ;  and  the  clerk  shall,  if  there  be  no  lawful  cause  to  the 
contrary,  write  on  the  extract  this  deliverance,  ^Fiat  utpetUur^^ 
and  he  shall  date  and  subscribe  the  same,  and  endorse  tne  same 
date  on  the  documents  produced,  and  subscribe  with  his  initiab 
the  date  so  endorsed ;  and  the  extract  with  such  deliverance  shall 
be  a  warrant  to  arrest,  charge,  poind,  and  open  shut  and  lockfast 
places,  or  (as  the  case  may  be)  to  search  for,  take,  apprehend,  and 
imprison  as  aforesaid,  at  the  instance  of  such  person. 
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Vin.  And  be  it  enacted,  That  nothing  herein  contained  shall 

Erevent  any  person  fix>m  obtaining  extracts,  and  also  letters  of 
oming,  poinding,  and  arrestment,  or  letters  of  arrestment  and 
letters  of  caption,  according  to  the  former  law  and  practice,  if  he 
shall  see  fit  to  proceed  in  that  way,  in  place  of  in  the  manner 
hereby  provided ;  bat  it  is  hereby  declared,  that  in  sach  case  no 
part  of  the  expenses  thereof,  except  the  expenses  of  the  extract, 
shall  be  exigible  from  the  debtor  or  obligant,  or  his  estate,  unless 
it  be  shown  that  it  is  incompetent  to  proceed  in  the  way  herein 
provided ;  and  where  an  extract  has  been  issued  beforo  the  com- 
mencement of  this  Act,  it  shall  be  competent  for  the  person  in 
whose  favour  such  extract  has  been  issued,  or  the  person  having 
right  thereto,  to  obtain  an  extract  in  terms  of  this  Act,  or  a 
warrant  subjoined  to  the  former  extract  in  terms  of  the  said 
schedule  (Numbw  1),  and  to  prosecute  diligence  thereon  agree- 
ably to  the  provisions  hereof. 

IX.  And  be  it  enacted,  That  from  and  after  the  said  thirty- 
first  day  of  December,  where  an  extract  shall  be  issued  of  any 
decree  or  Act  pronounced  or  to  be  pronounced  by  any  Sheriff, 
or  of  a  decroe  proceeding  upon  any  deed,  decree  arbitral,  bond, 
protest  of  a  bill,  promissory  note,  or  banker^s  note,  or  upon  any 
other  obligation  or-  document  on  which  execution  may  compe- 
tently proceed,  recorded  in  the  Sheriff  Coart  books,  the  extractor 
shall,  in  terms  of  the  schedule  (Number  6)  herounto  annexed 
(or  as  near  theroto  as  ciroumstances  will  permit),  insert  therein 
a  warrant  to  charge  the  debtor  or  obligant  to  pay  the  debt  or 
perform  the  obligation  within  the  days  of  charge,  under  the  pain 
of  poinding  and  imprisonment,  and  to  arrest  and  poind  according 
to  the  present  practice,  and,  if  need  be  for  the  purpose  of  poinding, 
to  open  shut  and  lockfast  places;  which  extract  shall  be 'sub- 
scribed and  propared  in  other  respects  as  extracts  are  at  present 
subscribed  and  prepared,  and  for  which  extracts  no  higher  fees 
shall  be  exigible  than  those  which  are  payable  as  bv  law  estab- 
lished ;  and  where  an  extract  has  been  issued  fi.*om  the  books  of 
the  Sheriff  befinre  the  commencement  of  this  Act^  it  shall  be 
competent  fi>r  the  person  in  whose  favour  such  extract  has  been 
issued,  or  the  person  having  right  thereto,  to  obtain  an  extract 
in  terms  of  this  Act,  or  a  warrant  subjoined  to  the  former  extract 
in  terms  of  the  said  schedule  (Number  6),  and  to  prosecute  dili- 
gence thereon,  agreeably  to  the  provisions  heroof. 

X.  And  be  it  enacted.  That  it  shall  be  lawftil,  by  virtue  of 
such  extract,  to  charge  the  debtor  or  obligant  tberoin  mentioned 
to  pay  the  sums  of  money,  or  to  perform  the  obligation  therein 
specified  within  the  days  of  charge,  under  pain  of  poinding  and 
imprisomnenl^  and  the  officer  executing  the  same  shall  retuman 
execution'  ih  terms  of  the  said  sebednle  (Number  2),  or  as  neap 
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to  the  form  thereof  as  circamstances  will  permit ;  and  it  shall  be 
competent  at  any  time  within  year  and  aa^  after  a  charge  has 
expired,  to  present  the  extract  and  execution  of  charge  to  the 
derk  of  the  Sheriff  Court  firom  which  the  extract  has  been  issued, 
who  shall  thereupon  record  the  execution  in  the  Register  of 
Homings  kept  by  him,  and  state  therein  the  name  and  designa- 
tion of  the  person  by  whom  the  extract  and  execution  were  pre- 
sented,  and  the  date  of  presentation;  which  registration  shall  bate 
the  same  effect  as  if  the  debtor  or  obligant  had  been  denounced 
rebel  in  virtue  of  letters  of  homing,  and  the  said  letters,  with  the 
executions  of  charge  and  denunciation  had  been  recorded  accord- 
ing to  the  forms  now  in  use,  and  shall  have  the  effect  to  accomo- 
late  the  debt  and  interest  into  a  capital  sum  whereon  interest 
shall  thereafter  become  due. 

XI.  And   be  it  enacted,  That  on  the  execation  being  so 
recorded,  the  Sheriff-clerk  shall  write  upon  the  extract  and 
upon  the  execution  (if  it  be  written  on  paper  apart)  a  certificate 
of  the  registration  thereof,  which  he  shall  date  and  subscribe,  in 
terms  of  the  schedule  (Number  7)  hereunto  annexed  (or  as  neir 
thereto  as  circumstances  will  permit) ;  and  if  warrant  to  impri- 
son be  desired,  the  creditor  or  a  procurator  of  court  shall  endorse 
and  subscribe  on  the  said  extract  a  minute  in  the  terms  of  the 
schedule  (Number  8)  hereunto  annexed  (or  as  near  to  that 
form  as  circumstances  will  permit) ;  and  the  said  clerk  shall,  it 
there  be  no  lawful  cause  to  the  contrary,  write  on  the  extract 
this  deliverance,  ^  Fiat  ut  petituvy   and  shall  date  and  subscnbe 
the  same ;  and  it  shall  be  lawAil  by  virtue  of  the  said  extra^ 
and  deliverance  to  search  for,  take,  apprehend,  imprison,  and,  n 
necessary  for  that  purpose,  to  open  snut  and  lockfast  places  as 
aforesaid;   and  ma^strates  ana  keepers  of  prisons  are  hereby 
authorized  and  required  to  receive  into  and  aetain  in  prison  the 
person  of  the  debtor  or  obligant  till  liberated  in  due  course  of 
law,  in  like  manner  as  if  letters  of  caption  had  been  issued  under 
the  ^gnet. 

XII.  And  be  it  enacted,  That  where  any  person  has  acqiui^ 
right  to  an  extract  of  a  decree  or  act  of  the  Sheriff,  he  may  p^ 
sent  to  the   Sheriff-clerk  the  extract,  with  the  execution  or 
charge  (if  a  charge  shall  have  been  given),  and  certificate  of        . 
registration   (if  the  same  shall  have  been  registered),  and  «        ^ 
mmute  endorsed  on  the  extract  in  the  form  of  the  schedule 
(Number  9)  hereunto  annexed  (or  as  near  thereto  as  circum- 
stances will  ^rmit),  subscribed  by  him  or  a  procurator  of  courtj 
with  the  assignation,  confirmation,  or  other  legal  evidence  ot 
the  acquired  right,  praying  for  authority  (as  the  case  may  ^f 
to  arrest,  charge,  poind  the  effects  of,  or  (as  the  case  may  he)  to 
imprison,  the  said  debtor  or  obligant,  and  open  shut  and  lo^' 
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fast  places ;  and  the  clerk  shall^  if  there  be  no  lawfiil  cause  to 
the  contrary,  write  on  the  extract  this  deliverance,  ^  Fiat  ut  peti- 
tuvy  and  he  shall  date  and  subscribe  the  same,  and  endorse  the 
same  date  on  the  documents  produced,  and  subscribe  with  his 
initials  the  date  so  endorsed ;  and  the  extract,  with  such  deliver- 
ance, shall  be  a  warrant  to  arrest,  charge,  poind,  and  open  shut 
and  lockfast  places,  or  (as  the  case  may  be)  to  search  tor,  take, 
apprehend,  and  imprison  as  aforesaid,  at  the  instance  of  such 
person. 

XIII.  And  be  it  enacted.  That  where  a  debtor  or  obligant  is, 
or  his  moveables  are,  within  the  territory  of  any  other  Sheriff 
than  the  Sheriff  from  whose  books  such  extract  shall  be  lawfully 
issued,  it  shall  be  competent  to  present  the  extract  in  the  Bill 
Chamber  of  the  Court  of  Session,  or  in  the  court  of  the  Sheriff 
within  whose  jurisdiction  the  debtor  or  obligant  is,  or  his  move- 
ables are,  with  a  subscribed  minute  endorsed  thereon  in  terms 
of  the  schedule  (Number  10)  hereunto  annexed  (or  as  near 
thereto  as  circumstances  will  permit),  praying  for  the  authority 
and  concurrence  of  the  Lords  of  Council  and  Session,  or  of  the 
said  Sheriff  (as  the  case  may  be),  to  arrest,  charge,  and  poind 
the  moveables  of  the  said  debtor  or  obligant,  and  to  open  shut 
and  lockfast  places,  all  in  terms  of  the  warrant  in  the  said 
extract ;  and  if  there  be  no  lawful  cause  to  the  contrary  the 
clerk  in  the  Bill  Chamber  or  the  Sheriff-clerk  (as  the  case  may 
be)  shall  grant  authority  accordingly  by  writing  this  deliver- 
ance, '  Fiat  ut  petUuvy  and  dating  and  subscribmg  the  same ; 
and  it  shall  thereupon  be  lawful  to  arrest,  charge,  [)oind,  and 
open  shut  and  lockiast  places,  in  the  same  manner  as  if  the  said 
extract  had  been  originally  issued  from  the  books  of  the  Court 
of  Session  or  concurring  Sheriff. 

XIY.  And  be  it  enacted,  That  where  the  debtor  or  obligant 
shall  have  been  charged  on  a  warrant  of  concurrence  and  the 
execution  recorded  in  the  books  of  the  concurring  court,  the 
extract  and  execution,  with  the  certificate  of  registration,  and  a 
minute  in  terms  of  the  said  schedule  (Number  4)  hereunto 
annexed  (or  as  near  thereto  as  circumstances  wiU  permit) 
endorsed  thereon,  may  be  presented  either  in  the  Bill  Cnamber 
subscribed  by  a  writer  to  the  signet,  or  in  the  court  of  the 
concurring  Sheriff  subscribed  by  a  procurator  of  court,  praying 
for  authonty  to  imprison  as  aforesaid ;  and  if  there  be  no  lawful 
cause  to  the  contrary,  the  Bill  Chamber  clerk  or  Sheriff-clerk 
(as  the  case  may  be)  shall  grant  authority  accordingly  by  writing 
thereon  this  deliverance,  ^  Fiat  ut  petitur^  dating  and  subscrib- 
ing the  same ;  and  it  shall  thereupon  be  lawful  to  open  shut  and 
lockfast  places,  search  for,  take,  apprehend,  and  imprison  in 
manner  nerein-before  provided. 
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XV.  And  be  it  enacted,  That  where  a  warrant  to  imprison 
has  been  granted  by  any  Sheriff  in  manner  herein-before  pro- 
vided, ana  where  the  debtor  or  obligant  is  within  the  territoij 
of  another  Sheriff,  such  warrant  may  be  presented,  along  with 
the  extract  execution  trf*  charge^  and  certificate  of  r^istntbo, 
either  in  the  Bill  Chamber  or  in  snch  other  Sheriff  Court,  and 
a  minnte  in  terms  or  to  the  effect  of  the  said  schedule  (Number 
10)  praying  for  the  authority  and  concurrence  of  the  Lords  of 
Council  and  Session  or  of  the  said  Sheriff  Coort  for  executing 
the  said  warrant ;  and  if  there  be  no  lawful  caose  to  the  con- 
trary, the  clerk  iil  the  Bill  Chamber  or  the  Sheriff-clerk  (as 
the  case  may  be)  shall  grant  authorilr  accordingly  by  wntjog 
this  deliyerauce,  ^  Fiat  tU  petUuVf  and  dating  and  subscribing 
the  same ;  and  it  shall  thereupon  be  lawful  to  open  ahi^  and 
lockfest  places,  search  for,  take,  apprehend,  and  imprison  in  tbe 
same  manner  as  if  the  said  warrant  had  been  originally  granted 
by  the  Court  of  Session  or  the  concurring  Sheriff! 

Xyi.  And  be  it  enacted,  That  firom  and  afler  the  said  thirty- 
first  day  of  December  it  shall  be  lawful  to  insert  in  summonses 
raised  oefore  die  Lords  of  Council  and  Se^on  concluding  for 

Sayment  of  money  a  warrant  (or  will)  to  arrest  the  moyeables, 
ebts,  and  money  belonging  or  owing  to  the  defender  until  csn- 
tion  be  found,  acted  in  the  books  of  Council  and  Session,  that 
the  same  shall  be  made  forthcoming  as  accords  of  law ;  and  it 
shall  be  lawfiil  to  writers  to  the  signet  to  subscribe  and  to  the 
Keeper  thereof  and  his  deputes  to  affix  the  signet  to  such  sum- 
monses without  any  other  authority  than  this  Act* 

XVIL  And  be  it  enacted.  That  by  yirtue  of  snch  wainnt 
of  arrestm^it,  and  also,  by  yirtue  of  letters  of  arrestment  raised 
upon  any  libeUed  summons  according'to  the  present  practice^  it 
shall  be  competent,  befixre  executing  the  warrant  of  citatioD,  to 
arrest  the  moTeables,  debts,  and  money  belonging  or  owing  to  the 
defender  until  caution  be  fbund  as  aforesaid;  and  such  arrest- 
ment shall  be  effectual,,  proyided  the  warrant  of  citation  flball 
be.  executed  against  the  defender  within  twenty  days  sAet  the 
date  of  the  execution  of  the  arrestment,  and  the  summons  called 
in  court  within  twenty  days  after  the  diet  of  compearance^ />f 
where  the  expiry  of  the  said  period  of  twenty  days  after  the  diet 
of  compearance  falls  within  tae  yacation^  or  preyions  to  the  fii^ 
caHincr  day  in  the  session  next  ensuing,  proyided  the  smnin^''^ 
be  called  on  the  first  calling  day  next  thereafter*;  and  if  the 
warrant  of  citation  shall  not  be  executed  and  the  summons  called 
in  manner  aboye  directed,,  the  arrestment  shall  be  nuU,  without 
prejudice  to  theyahdity  of  any  subsequent  arrestment  duly  ^^ 
cuted  in  yirtue  of  the  said  warrant. 

XYUI.  And  be  it  enacted,  That  fix>m  and  aftecltfae  said 
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thirty-first  day  of  December  it  shall  not  be  competent  to  ezecnte 
any  arrestment  as  in  the  hands  of  a  person  fortn  of  Scotland  by 
service  at  the  market-cross  of  Edinburgh,  and  pier  and  shore  of 
Leith,  but  such  arrestment  shall  be  execnted  by  delivery  of  a 
schedule  of  arrestment  at  the  Record  Office  of  Citations  in  the 
Court  of  Session,  which  delivery  shall  be  made  and  the  schedule 
registered  and  published  in  the  same  manner  as  charges  are 
directed  to  be  registered  and  published  by  an  ^ct  passed  in  the 
sixth  year  of  the  reign  of  his  late  Majesty  Eang  George  the 
Fourtn,  intituled  An  Act  far  the  better  regulating  of  the  Forma 
of  Process  in  the  Courts  of  Law  in  Scotland, 

XIX.  And  be  it  enacted,  That  from  and  after  the  said  thirty-^ 
first  day  of  December  a  warrant  or  precept  of  arrestment  granted 
by  any  Shenff  in  Scotland,  whether  contained  in  a  libelled  sum-r 
mens  or  proceeding  upon  a  depending  action  or  liquid  document 
of  debt,  may  lawnilly  be  executed  within  the  territory  of  any 
other  Sheriff,  the  same  being  first  endorsed  by  the  Sheriff-clerk 
of  such  sheriffdom,  who  is  hereby  required  to  make  and  date 
such  indorsation. 

XX.  And  be  it  enacted,  That  fi'om  and  after  the  said 
thirty-first  day  of  December  it  shall  be  competent  to  the  Lord 
Ordinary  in  the  Court  of  Session  before  wnom  any  summons 
containing  warrant  of  arrestment  shall  be  enrolled  as  judge 
therein,  or  before  whom  any  action  on  the  dependence  wnereof 
letters  of  arrestment  have  oeen  executed  has  been  or  shall  be 
enrolled  as  judge  therein,  and  to  the  Lord  Ordinary  on  thQ 
Bills  in  time  ot  vacation,  on  the  application  of  the  debtor  or 
defender  by  petition  duly  intimated  to  the  creditor  or  pursuer, 
to  which  answers  may  be  ordered  to  recall  or  to  restnct  such 
arrestment,  on  caution  or  without  caution,  and  dispose  of  the 
question  of  expenses,  as  shall  appear  just ;  provided  that  his 
judgment  shall  be  subject  to  the  review  of  the  Inner  House  by 
a  reclaiming  note  dufy  lodged  within  ten  days  from  the  date 
thereof. 

XXI.  And  be  it  enacted.  That  from  and  after  the  said  thirty-p 
first  day  of  December  it  shall  be  competent  for  any  Shenff 
from  whose  books  a  warrant  of  arrestment  has  been  issued,  on 
the  petition  of  the  debtor  or  defender  duly  intimated  to  the  cre^ 
ditor  or  pursuer,  to  recall  or  to  restrict  such  arrestment,  on 
caution  or  without  caution,  as  to  the  Sheriff  shall  appear  just ; 
provided  that  the  Sheriff  shall  allow  answers  to  be  given  in  to 
the  said  petition,  and  shall  proceed  with  the  fiirther  disposal  of 
the  cause  in  the  same  manner  as  in  summary  causes,  and  his 
judgment  shall  be  subject  to  review  in  the  Court  of  Session. 

jQQL  And  be  it  enacted.  That  an  Act  of  the  Parliament 
pf  Scotland  passed  in  the  year  one  thousand  six  hundred  and 

2  K 


^14  APPENDIX. 

Bixtj-nine,  concerning  prescriptions,  shall  be  and   is    herebj 
repealed  in  so  far  as  regards  the  period  of  prescription  of  arrest- 
ments; and  all  arrestments  shall  hereafter  prescribe  in    three 
years  instead  of  five ;  and  arrestments  which  shall  be  used  npcm 
it  iiiture  or  contingent  debt  shall  prescribe  in  three  years  fiT>m 
the  time  when  the  debt  shall  become  due  and  the  contingencr 
be  purified ;  but  saving  and  reserving  firom  the  operation  nereof 
all  arrestments  already  used  where  the  ground  of  arrestment  is 
bot  an  action  in  dependence  at  the  date  of  passing  this  Act. 

XXm.  And  be  it  enacted.  That  firom  and  after  the  said 
thirty-first  day  of  December,  where  an  officer  of  the  law  shall 
proceed  to  poind  moveable  efiects,  he  shall,  if  required,  before 
the  poinding  is  completed,  conjoin  in  the  poinding  any.  creditor 
of  the  debtor  who  shall  exhibit  and  deliver  to  him  a  warrant  to 
poind ;  and  on  the  efiects  being  poinded,  the  officer  shall  cause 
them  to  be  valued  by  two  valuators,  and  one  valuation  by  Aem 
shall  be  sufficient. 

XXIV.  And  be  it  enacted,  That  the  officer  shall  leave  the 
poinded  efiects  with  the  person  in  whose  possession  they  were 
when  poinded ;  and  he  shall  deliver  to  the  possessor  a  schedule 
specifymg  the  poinded  efiects,  and  at  whose  instance  they  were 
poinded,  and  the  value  thereof. 

XXY.  And  be  it  enacted.  That  the  officer  shall,  within  eight 
days  after  the  day  on  which  the  poinding  was  executed  (unless 
cause  shall  be  shown  why  the  same  could  not  be  done  within 
the  period  of  eight  days),  report  the  execution  thereof  to  the 
Shenff*,  in  which  execution  he  shall  specify  the  diligence  under 
which  the  poinding  is  executed,  the  amount  of  the  debt,  the 
names  and  aesignations  of  the  debtor  and  of  the  creditor  at  whose 
instance  the  effects  were  poinded,  the  efiects  poinded,  the  value 
tiiereof,  the  names  and  designations  of  the  valuators,  the  person 
in  whose  hands  they  were  lefl,  and  the  delivery  of  the  schedule 
as  aforesaid ;  which  execution  shall  be  subscribed  by  him  and  by 
the  two  valuators,  who  shall  also  be  witnesses  to  the  poinding, 
without  the  necessity  of  other  witnesses. 

XXVI.  And  be  it  enacted.  That  on  the  execution  being  re- 
ported the  Sheriff  shall,  if  necessair,  give  orders  for  the  security 
of  the  moveables,  and  if  they  be  of  a  perishable  nature  for  the 
immediate  disposal  thereof,  under  sucn  precautions  as  to  him 
shall  seem  fit ;  and  if  not  so  disposed  o^  and  if  no  lawful  cause 
be  shown  to  the  contrary,  he  shall,  if  required,  grant  warrant  to 
sell  them  by  public  roup,  at  such  time  and  at  such  place,  witii 
such  public  notice  of  the  sale,  as  may  appear  to  the  Sneriff  most 
expement  for  all  concerned,  and  at  the  sight  of  a  judge  of  the 
roup  to  be  named  by  the  Sheriff;  provided  that  tne  sale  shall 
not  take  place  sooner  than  eight  days  nor  at  a  longer  period  tiian 
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twenty  days  after  the  date  of  the  publication  of  ihe  smd  notice  of 
sale ;  and  the  Sheriff  shall  order  a  copy  of  the  warrant  of  sale  to 
be  served  on  the  debtor,  and  on  the  possessor  of  the  poinded 
effects,  if  he  be  a  difierent  person  from  the  debtor,  at  least  six 
days  before  the  date  of  the  sale,  excepting  in  the  case  of  perish- 
able effects. 

XXVn.  And  be  it  enacted.  That  the  poinded  moveables 
shall  be  offered  for  sale  as  ordered  at  upset  prices  not  less  than 
the  appraised  values  thereof;  but  if  no  offerer  appear,  the  effects, 
or  such  part  thereof  as,  according  to  their  appridsed  value,  may 
satisfy  the  debt,  interest,  and  expenses  due  to  the  poinding  credi- 
tor and  conjoined  creditor,  shall  be  delivered  by  tne  judge  of  the 
roup  to  the  said  poinding  creditor  and  conjoined  creditor,  or  to 
his  or  their  authorized  agent,  subject  to  the  claim  of  other  credi- 
tors, to  be  ranked  as  by  law  competent. 

XXVin.  And  be  it  enacted.  That  on  the  moveables  being 
sold  or  delivered  as  aforesaid,  the  judge  of  the  roup  shall  within 
eight  days  after  the  date  of  the  sale  make  a  report  to  the  Sheriff 
of  the  said  sale  or  delivery ;  and  if  the  effects  shall  have  been 
sold,  he  shall  also  within  the  said  space  of  eight  days  lodge  with 
the  Sheriff-clerk  the  roup  rolls,  or  certified  copies  thereof,  and  an 
account  of  the  sum  arismg  fix)m  and  of  the  expenses  of  the  sale, 
which  sum  the  Sheriff  may,  if  he  shall  see  cause,  order  to  be 
lodged  in  the  hands  of  the  Sheriff-clerk ;  and  the  said  sum,  after 
deduction  of  lawful  charges,  shall,  if  no  cause  be  shown  to  the 
contrary,  be  ordered  by  the  Sheriff  to  be  paid  to  the  poinding 
creditor  and  conjoined  creditor  (provided  the  amount  does  not 
exceed  the  amount  of  the  debt,  interest,  and  expenses),  but  sub* 
ject  to  the  claims  of  other  creditors,  to  be  ranked  as  by  law  com-* 
petent ;  and  the  report,  and  relative  documents,  when  lodged, 
shall  be  patent  to  all  concerned  on  payment  of  a  fee  of  one 
shilling  only. 

XXl]^.  And  be  it  enacted.  That  where  any  effects  are  ex* 
posed  to  sale  as  aforesaid,  it  shall  be  lawful  for  the  poinder  or 
any  other  creditor  to  purchase  the  same. 

XXX.  And  be  it  enacted.  That  if  any  person  shall  unlawfully 
intromit  with  or  carry  off  the  poinded  efirects,  he  shall  be  liablci 
on  summary  complamt  to  the  Sheriff  of  the  county  where  the 
effects  were  poinded  or  where  he  is  domiciled,  to  be  imprisoned 
until  he  restore  the  effects  or  pay  double  the  appraised  value. 

XXXI.  And  be  it  enacted,  That  nothing  nerein  contained 
shall  affect  the  landlord's  hypothec  for  rents,  or  any  hypothec 
known  in  law. 

XXXTT.  And  be  it  enacted.  That  extracts,  citations,  deliver^ 
ances,  schedules,  and  executions  may  be  either  printed  or  in 
writing,  or  partly  both,  and  that,  excepting  in  the  case  of  poind- 
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ing8|  m(xe  than  one  witness  shall  not  be  required  for  service  cr 
execntion  thereof. 

XXXin.  And  be  it  enacted,  That  it  shall  be  lawftil  for  any 
person  entitled  to  compensation  for  loss  to  be  suffered  throng 
the  operation  or  effect  of  this  Act  to  make  applicatioii  to  the 
Lord  High  Treasurer,  or  to  the  Commissioners  of  her  Majesty's 
Treasury  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
for  the  time  beings  claiming  such  compensation,  giving  at  the 
9ame  time  notice  of  such  application  to  her  Majesty's  Aovocate ; 
and  it  shall  be  lawful  for  the  said  Lord  High  Treasurer,  or  Com- 
missioners of  the  Treasury,  to  investigate  such  claim,  and  call  for 
such  evidence  in  relation  thereto  as  he  or  they  maj  think  neces- 
sary ;  and  upon  such  claim  being  established  to  his  or  their  satis- 
fSeu^on,  the  said  Lord  High  Treasurer,  or  Commissioners  of  h^ 
Maiestys  Treasury,  or  any  three  of  them,  is  and  are   hereby 
authorized  and  empowered  to  award  to  sudi  person  such  com- 
pensation as  he  or  they  shall  think  him  entitled  to,  either  by 
the  payment  of  a  gross  sum  or  by  way  of  annxuty,  as  he  or 
they  shall  think  proper :  provided  alwajys,  that  a  copy  of  eveiy 
such  award  for  compensation  shall  be  laid  before  both  Houses 
of  Parliament  within  two  calendar  months  after  the  commence- 
ment of  the  session  next  ensuing  after  making  the  same ;  and  no 
such  award  shall  be  final  and  conclusive  until  two  calendar  months 
after  the  same  shall  have  been  so  laid  before  Parliament :  pro- 
vided also,  that  if  any  person  to  whom  compensation  shall  be  so 
awarded  by  way  of  annuity  shall  be  afterwards  appointed  to  any 
other  public  omce,  such  compensation  shall  be  accounted  pro 
tanto  of  the  salary  payable  to  such  person  in  respect  of  such  omer 
office  while  he  shall  continue  to  hold  the  same. 

XXXIY.  And  be  it  enacted.  That  the  several  compensations 
which  may  be  awarded  under  the  authority  of  this  Act,  shall  be 
payable  and  paid  out  of  the  monies  which  by  the  Acts  of  the 
seventh  and  tenth  years  of  the  reign  of  her  Majesty  Queen  Anne 
were  made  chargeable  with  the  fees,  salaries,  and  other  chaises 
allowed  or  to  be  allowed  for  keeping  up  the  Courts  of  Session, 
Justiciary,  or  Exchequer  in  Scotland. 

XXaV.  Provided  always,  and  be  it  enacted.  That  diUgence 
executed  under  the  provisions  of  this  Act,  shall  have  the  same 
effect  as  if  such  diligence  had  been  executed  by  virtue  of  letters 
of  homing  or  letters  of  caption,  or  if  arrestments  and  poindings 
}iad  been  executed  under  the  forms  heretofore  in  use, 

XXXYI,  And  be  it  enacted.  That  this  Act  may  be  amended 
or  repealed  by  any  Act  to  be  passed  during  the  present  session 
of  Parliament* 
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SCHEDULES  BEFEBBED  TO  IK  THE  FOBEGOING  ACT. 

No.  1. 

Warrant  to  be  mbjained  to  Extracts  in  the  Court  of  Seesiony  etc. 

And  the  said  Lords  grant  warrant  to  messengenhat-arms,  in 
her  Majesty's  name  and  authoritji  to  char^  the  said  A.  person- 
ally, or  at  his  dwelling-place,  if  within  Scotland,  and  if  forth 
thereof,  by  delivering  a  copy  of  charge  at  the  Record  Office  of 
the  Keeper  of  the  Records  of  the  Court  of  Session  [state  what 
the  party  is  decerned  to  do ;  if  to  pay  money j  specify  the  suroy  in- 
teresty  and  expenses ;  or  if  io  fulfil  an  obliaaiiony  specify  it  as  in 
the  decree  or  other  document]^  ana  that  to  the  said  B.  [specify  the 
name  of  the  person  in  whose  favour  the  decree  is  pronouncedjy 
witliin  [insert  the  appropriate  days]  next  after  he  is  charged  to 
that  effect,  nnder  the  pain  of  poinding  and  imprisonment  [1/  the 
sumy  or  any  part  thereof  be  pavable  at  a  future  timcy  add  Jiere^ 
^  the  terms  of  payment  being  always  first  come  and  bygone']  ; 
and  also  grant  warrant  to  arrest  tne  said  A^s  readiest  goodjs, 
gear,  debts,  and  sams  of  money,  in  payment  and  satisfacSon  of 
the  said  sum,  interest,  and  expenses ;  and  if  the  said  A,  fail  to 
obey  the  said  charge,  then  to  poind  the  said  A.^s  readiest  goods, 
gear,  and  other  effects,  and  if  needfiil  for  effecting  the  said 

!>oinding,  grant  warrant  to  open  all  shut  and  lockfast  places,  in 
brm  as  effeirs.    Extracted  [specify  place  and  date']. 

[Extractor's  signature.'] 

No.  2. 

•  •  • 

Execution  of  Charge. 

Upon  the  day  of  I, 

messenger-at-arms  [or  officer  of  Courtly  by  virtue  of  [state  nature 
and  date  of  extract  atid  decrecy  or  document  whereupon  it  pro^ 
ceeds'ly  at  the  instance  of  B.  [specify  name  and  designation  of 
creditor],  against  A.  [specify  name  and  designation  of  debtor  or 
obUgant]y  passed,  and  in  her  Majesty's  name  and  authority  law- 
fully charged  the  said  A .  to  [state  what  the  party  has  been  charged 
to  do;  if  to  pay  money y  specify  the  sumy  interesty  and  expenses ; 
or  if  to  fulfil  an  obUgationy  specify  it  as  in  the  extract]y  and  that 
to  the  said  B.  within  days  next  afler  the  date  of  mv 

said  charge,  under  the  pain  of  poinding  and  imprisonment.  This 
I  did  by  [state  mode  of  executiony  whether  personally  or  other^ 
wise]y  before  and  in  presence  of  C,  witness  to  the  premises. 

[Officer's  stgnature.] 
[Witnesifs  sigtuOure.'] 
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No,  3. 
CerdficaU  of  RegUtraticn  of  Execution  of  Charge. 

Presented  hj  A.  B.  [etaU  name  and  de9ignation\j  and  regis- 
tered in  the  General  Begister  of  Homings,  on  the 

day  of 

[Keeper^  8  signaiure^l 

Now  4. 
Minute  m  Bill  Chamber  for  Warrant  to  Imprison. 

[Plaee  and  Date^ 

The  charge  being  expired  and  registered  as  per  execution  and 
certificate  prodnced,  warrant  is  craved  to  search  fi>r,  take,  and 
apprehend  the  person  of  the  said  A.  [epeeify  name  of  dAtar  or 
ooligant\j  and  oeing  so  apprehended,  to  imprison  him  within  a 
toII>ooth  or  other  warding  place,  therein  to  remain  until  he  fulfil 
the  said  charge,  and  if  necessary  for  that  purpose,  to  open  shut 
and  lockfast  places;  and  warrant  also  to  magistrates  and  keepers 
of  prisons  to  receire  and  detain  the  said  A.  accordindy. 

(S^ed^        A.B^  W.S. 
[The  clerk  mil  eubfoinj 
Fiat  ut  petitur. 

[pated  and  signed  hg  the  elerk^ 

No.  5. 

Minute  hy  Aeeignee,  ete, 

{JNaee  and  I)ateJ\ 

Warrant  is  crared  [state  what  is  prayed  /or]  at  the  instance  of 
[epeeifg  name  and  designation  of  tlie  appUcant\j  as  [assignee  or 
ouierwise^  as  tJie  case  may  be\^  ot[$pecify  name  and  designation  of 
the  person  at  whose  instance  the  extract  was  issued].  !Ploduced 
herewith  [assignation  or  confirmation^  or  other  leaal  evidence  of 
the  acquired  righty  as  the  case  may  he"]*  Dated  the 
day  of  [and  if  for  imprisonmenty  execution  of  expired 

charge  and  certificate  of  registration  shall  be  produced  and  warrani 
craved  as  in  No.  4.]  (Signed)  A.  B. 

[The  clerk  will  subjoiix] 

•■     Fiat  ut  DetitJ.     ■" 

[Dated  and  signed  by  the  elerk^ 

No.  6. 
Warrant  to  be  subjoined  to  Sheriff  Court  Extracts. 
And  I  the  said  Sheriff  grant  warrant  to  meaaengers-at-anns 


APPENDIX.  519 

and  officers  of  court  to  charge  the  said  A.  personally,  or  at  his 
dwelling-place  [state  what  the  party  is  decerned  to  do;  if  to  pay 
money  J  specify  vie  stmiy  interest^  and  expenses ;  or  if  to  fulfil  an 
obligatiofij  state  the  nature  of  it,  as  in  the  decree  or  other  document]^ 
and  that  to  the  said  B.  {name  of  Hie  person  in  whose  favour  the 
decree  is  p9*onouneed]j  within  [insert  the  appropriate  days'}  next 
after  he  is  charged  to  that  effect,  under  the  pain  of  poinding  and 
imprisonment,  [if  the  sum  or  document  or  any  part  be  payable  at 
a  future  time,  add  here,  ^  the  terms  of  payment  being  first  come 
and  bygone ;']  and  also  grant  warrant  in  satisfiustion  of  the  said 
sum,  interest,  and  expenses,  to  arrest  the  said  A!s  readiest  goods, 
debts,  and  sams  of  money :  and  if  the  said  A,  fail  to  obey  the 
said  charge,  then  to  apprize,  poind,  and  distrain  all  the  said  ul/« 
readiest  goods,  ^ear,  and  other  effects ;  and,  if  needful  for  effect- 
ing the  said  pomduig,  jgrant  warrant  to  open  all  shut  and  lock- 
fast places,  in  form  as  effeirs.    Extracted,  S^c. 

[ExtracUyi^s  signature^ 

No.  7. 

CertiJuxUe  of  RegistrtUion  of  Execution  of  Charge  in 

Sheriff  CouH. 

Presented  by  A.  B.  [name  and  designation],  and  registered  in 
the  Particular  Register  of  Homings  for  the  shire  of 
on  the  day  of 

[Keeper  or  cUrHs  signature^ 

No,  8. 
MtniUe  in  Sheriff  Court  for  Warrant  to  imprison. 

[Place  and  Date.2 

The  charge  being  expired  and  registered  as  per  execution 
and  certificate  produced,  warrant  is  craved  to  search  for,  take, 
and  apprehend  the  person  of  the  said  A.  [name  of  debtor  or 
obligant],  and  being  so  apprehended,  to  imprison  him  within  a 
tolbooth  or  other  warding  place,  therein  to  remain  until  he  fulfil 
the  said  charge,  and,  if  necessazy  for  that  purpose,  to  open  shut 
and  lockfast  places ;  and  warrant  also  to  magistrates  ana  keepers 
of  prisons  to  receive  and  detain  the  said  A,  accordingly. 

(Signed)        A.  B. 
[TTie  Clerk  vnll  subjoin"] 
,  Fiat  nt  petitur. 

[JDated  and  signed  by  the  clerk.'] 
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No.  9. 
Minute  in  S^f  Court  by  Assignee^  etc. 

[Place  and  Date.2 

Warrant  is  craved  [state  what  is  prayed  fori  at  the  instance 
of  [specify  name  and  designation  of  the  appUcatU]  as  [assignee  or 
otherwise^  as  the  ease  may  be]^  of  [specify  name  and  designation  of 
ike  person  at  whose  instance  the  extract  was  issued^  and  in  whose 
riglU  the  applicant  m],  prodaced  herewith  [say  assignation  or 
eonfirmationj  or  other  legcd  evidence  of  the  acquired  rhhtj  as  the 
case  may  be"].    Dated  tiie  day  of  >  [and  if  for 

imprisonmentj  execution  of  expired  charge  and  certificate  of  regis* 
tration  shall  be  produced^  and  warrant  craved  to  i$r^mson  as  in 
No.  8]. 

(Signed)        A.  B. 
[The  Clerk  will  subjoin'] 
Fiat  at  petitar. 

[Voted  and  signed  by  the  eleriJ\ 

No.  10. 

JUinutefor  Warrant  of  Concurrence, 

[Place  and  DaieJ\ 

Warrant  of  concnrrence  by  the  Lords  of  Coandl  and  Ses- 
sion is  craved  at  the  instance  of  [specify  name  and  designation  of 
applicant]  for  executing  the  within  warrant  against  the  within- 
designed  [specify  name  of  debtor  or  obligant'].  A.  B. 

[If  the  application  is  to  a  Sheriff y  leave  out  '  Lords  of  Cooncil 
ana  Session/  and  say  Sheriff  of  (inserting  Hie  shire)*'] 

[The  Clerk  of  the  Billsj  or  Ae  Shenff-clerky  as  the  ease 

fnay  bcj  will  subjoin] 

Fiat  nt  petitur. 

[Dated  and  signed  by  the  Clerk  of  the  Bills  or  Sheriff-clerk, 

as  the  case  may  be.] 

No.  47 — 2  and  3  Vict.,  c  36.  An  Act  to  regulate  the  Duties 
to  be  performed  by  the  Judges  in  the  Supreme  Courts  of  Scotlandy 
and  to  increase  me  Salaries  of  certain  of  the  said  Judges.  [29th 
July  1839.]— Vm.  And  be  it  enacted,  That  the  iud^  of  the 
two  Divisions  of  the  Inner  House  of  the  Court  of  Session,  along 
with  the  Lord  Ordinary  who  shall  be  judge  in  Teind  causes  and 
proceedings  for  the  time  being,  shall  be  Lords  Comimssioners 
for  Tein^  and  shall  constitute  the  Court  of  Commissioners  for 
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Teinds,  and  any  five  of  the  said  judges  shall  be  a  quorum  of  the 
said  court ;  and  it  shall  be  competent  to  the  said  court,  in  causes 
which  they  may  deem  to  be  of  importance  or  difficulty,  to  order 
that  such  causes  shall  be  heard  before  the  whole  judges  of  the 
Court  of  Session,  and  to  obtain  their  opinions,  in  like  manner  as 
is  provided  in  ordinary  causes  depending  in  either  division  of  the 
Court  of  Session. 

No.  48. — 2  and  3  Vict.,  c.  42.  An  Act  to  improve  Prisons  and 
Prison  Discipline  in  Scotland.  [17th  August  1839.]— XVIII. 
And  be  it  enacted,  That  from  and  after  the  first  day  of  July  one 
thousand  eight  hundred  and  forty,  all  obligations,  duties,  burdens, 
and  liabilities  relative  to  the  building,  maintenance,  and  manage- 
ment of  prisons,  and  the  aliment,  discipline,  and  escape  of  prison* 
ers,  presently  or  previously  to  the  said  date,  imposed  by  any  law, 
statute,  or  usage  on  magistrates  of  burghs,  commissioners  of 
supply  of  counties,  or  commissioners  or  trustees  appointed  under 
the  authority  of  Parliament,  or  on  any  other  person  or  persons 
whatever,  shall  cease  and  determine;  and  the  Ainds  hereby 
authorized  to  be  raised  or  levied  shall  not  be  in  anywise  liable 
for  the  escape  of  any  prisoner,  but  reserving  action  against  the 
gaoler  for  any  neglect  as  touching  the  custody  of  any  such 
prisoner :  providea  always,  that  nothing  herein  contained  shall 
mvalidate  or  afiect  anything  which  shiul  have  been  done  pre- 
viously to  the  said  date,  or  the  right  of  such  magistrates,  com- 
missioners, or  trustees  to  use  the  powers  and  authorities  presently 
vested  in  them  for  the  purpose  of  recovering  and  obtaining  pos- 
session of  property  or  monies  belonging  or  due  to  them,  or  of 
raising  assessments  in  fulfilment  or  security  of  obligations  for 
which  they  were  liable  at  the  said  date,  for  advances  of  money 
made  on  the  faith  and  security  of  such  assessments,  or  shall  in- 
validate or  affect  any  contract  bond  fide  made  or  to  be  made  by 
6r  with  any  person  or  persons  previous  to  the  said  date  :  providea 
also,  that  nothing  herein  contained  shall  be  held  to  impair  or 
affect  any  obligation  presently  or  previously  to  the  said  date  im- 
posed by  any  law,  statute,  or  usage  on  her  Majesty,  and  her  heirs 
and  successors,  relative  to  prisons  or  prisoners,  and  particularlv 
relative  to  the  removing  and  aliment  of  prisoners ;  neither  shall 
the  commutation  of  anv  sentence  relieve  the  Crown  from  any 
burden  to  which  it  would  otherwise  have  been  subject ;  and  it  is 
hereby  provided,  thki  the  receipt  of  any  person  appointed  by  the 
said  Board  for  that  purpose  shall  be  a  valia  and  effectual  discharge 
of  aOT;payments  made  in  fulfilment  of  any  such  obligation. 

XaIa.  Provided  always,  and  be  it  enacted.  That  the  law 
relative  to  the  providing  of  aliment  to  civil  prisoners  shall  not  be 
altered  or  affected  by  anything  contained  in  this  Act* 
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LXY.  And  be  it  enactedyTba!,  unless  where  otherwise  heran- 
befoie  specially  proYided,  this  Act  shall  commence  and  take  efiect 
from  the  pasang  thereof,  and  shall  continue  in  fiircefiv  the  pefiod 
of  ten  years  from  and  after  the  first  day  of  January  one  thousand 
eight  hundred  and  forty-onei  and  from  thence  to  the  end  of  the 
then  next  session  of  Parliament. 

Though  §  18  is  not  specially  re-enacted  by  the  later  PrisoQ 
Acts,  it  has  of  course  put  an  end  to  the  formerly  existing  respoe- 
sibility  of  ma^strates. 

No.  49.— 6  and  7  Vict,  c  82.  AnAct  for  extending  to  Seo^ 
land  and  Ireland  the  Power  of  the  Lord  High  ChaneeUor  to  grant 
Commiesume  to  enable  Persons  to  take  and  receice  Affidacite ; 
and  for  amending  the  Law  relating  to  Commueione  for  the  £r- 
amination  of  Witnesses.  [22d  August  1843.] — ^V.  And  whereas 
there  are  at  present  no  means  of  compelling  the  attendance  of 
persons  to  be  examined  under  any  commission  for  the  examina- 
tion  of  witnesses  issued  by  the  courts  of  law  or  equity  in  Eng- 
land or  Ireland,  or  by  the  courts  of  law  in  Scotland,  to  be  exe- 
cuted in  a  part  of  the  realm  subject  to  different  laws  from  that 
in  which  such  commissions  are  issued,  and  great  inconyeniaioe 
may  arise  by  reason  thereof;  be  it  therefore  enacted,  That  if  any 
person,  after  being  served  with  a  written  notice  to  attend  any 
commissioner  or  commissioners  appointed  to  execute  any  such 
commission  for  the  examination  oi  witnesses  as  aforesaid  (such 
notice  being  signed  by  the  commissioner  or  commissioners,  and 
specifying  the  time  and  place  of  attendance),  shall  refiise  or  foil 
to  appear  and  be  examined  under  such  commission,  such  reftisal 
or  failure  to  appear  shall  be  certified  by  such  commissioner  or 
commissioners,  and  it  shall  thereupon  be  competent,  to  or  on 
behalf  of  anpr  party  suing  out  such  commission,  to  apply  to  any 
of  the  superior  courts  of  law  in  that  part  of  ihe  kingdom  within 
which  such  commission  is  to  be  executed,  or  any  one  of  the 
judges  of  such  courts,  for  a  rule  or  order  to  compel  the  person 
or  persons  so  refusing  or  failing  as  aforesaid,  to  appear  oefore 
such  commissioner  or  commissioners,  and  to  be  examined  under 
such  commission,  and  it  shall  be  lawful  for  the  court  or  judge 
to  whom  such  application  shall  be  made  by  rule  or  order,  to 
command  the  attendance  and  examination  of  any  person  to  be 
named,  or  the  production  of  any  writings  or  documents  to  be 
mentioned  in  such  rule  or  order. 

VI.  And  be  it  enacted.  That  upon  the  service  of  such  rule  or 
order  upon  the  person  named  therein,  if  he  or  she  shall  not  ap- 
pear before  sucn  commissioner  or  commissioners  as  aforesaid  for 
examination,  or  to  produce  the  writings  or  documents  mentioned 
in  such  rule  or  order,  the  disobedience  to  such  rule  or  order  shall, 
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if  the  same  shall  happen  in  England  or  in  Ireland,  render  the 
person  disobeying  saoject  and  liable  to  such  pains  and  penalties 
as  he  or  she  wotud  be  sabject  and  liable  to  by  reason  ot  disobe- 
dience to  a  writ  of  subpoena  in  England  or  in  Ireland,  and  if 
snch  disobedience  shall  nappen  in  Scotland,  it  shall  be  competent 
to  the  Lord  Ordinary  on  the  Bills,  npon  an  application  made  to 
him  by  or  on  behalf  of  any  party  suing  out  such  commission, 
and  upon  proof  of  such  disobedience  made  before  him,  to  direct 
the  issue  of  letters  of  second  diligence,  according  to  the  forms  of 
the  law  of  Scotland,  to  be  used  against  the  person  disobeying 
such  rule  or  order. 

YII.  Provided  always,  and  be  it  enacted,  That  every  person 
whose  attendance  shall  be  so  required,  shall  be  entitled  to  the 
like  conduct  money  and  payment  of  expenses,  and  for  loss  of 
time  as  for  and  upon  attendance  at  any  trial  in  a  court  of  law, 
and  that  no  person  shall  be  compellea  to  produce  under  such 
rule  or  order  an v  writing  or  other  document  that  he  or  she  would 
not  be  compellable  to  produce  at  a  trial,  nor  to  attend  on  more 
than  two  consecutive  days,  to  be  named  in  such  rule  or  order. 


No.  50. — 8  and  9  Vict.,  c.  39.  An  Actio  amend  the  Law  of 
Arrestment  of  Waaee  in  Seotland.  [21st  Juljr  1845.1 — Whereas 
an  Act  was  passed  in  the  sixth  year  of  the  reign  of  bis  late  Ma- 
jesty King  George  the  Fourth,  intituled,  An  Act  to  alter  and 
amend  an  Act  paesed  in  the  thirty-ninth  and  fortieih  years  of 
King  Georae  the  Thirds  for  the  Beeovery  of  SmaU  Debts  in  Scot- 
land :  And  whereas  another  Act  was  passed  in  the  first  vear  of 
the  reign  of  her  present  Majesty,  intituled,  An  Act  for  the  more 
effectual  Recovery  of  Small  DeUs  in  tlie  Sheriffs^  Courts^  and  for 
regulating  the  Establishment  of  Circuit  Courts  for  the  Trial  of 
Small  Debt  Causes  by  tike  Sheriffs^  in  Scotland :  And  whereas  it 
is  expedient  that  the  said  Acts  should  be  amended,  as  regards 
the  arrestment  of  wages :  Be  it  therefore  enacted  by  the  Queen's 
most  Excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  pre- 
sent Parliament  assembled,  and  by  the  authority  of  the  same, 
that  from  and  after  the  passing  of  this  Act  it  shall  not  be  lawful 
or  competent  to  arrest  wases  upon  the  dependence  of  any  action 
raised  oy  virtue  of  the  said  recited  Acts,  anything  therein  con- 
tained  to  the  contraiy  notwithstanding. 

II.  And  be  it  enacted.  That  this  Act  may  be  amended  or 
repealed  by  any  Act  to  be  passed  during  the  present  session  of 
Parliament. 

No.  51.— *8  and  9  Vict.,  c.  41. — An  Act  for  amending  the  Laws 
concerning  Highways^  Bridges^  and  Ferries  in  Scotland^  and  the 
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making  and  maintaining  thereof  by  Statute  Semce^  and  by  the 
Conversion  of  Statute  Service  into  Money.  [2l8t  Joly  18453- — 
ym.  And  be  it  enacted.  That  it  shall  not  be  iawM  to  commenoe 
an  J  legal  process  or  proceeding  for  the  recovery  of  any  sum  due 
or  leviable  as  conversion  of  statute  service,  or  assessment  in  liea  of 
snch  conversion,  for  making  or  maintaining  any  highway,  bridge, 
or  ferry,  after  six  months  reom  the  time  when  the  said  sum  shall 
have  become  leviable ;  and  in  all  cases  previoos  demand  shall  be 
made  thirty  days  before  commencing  such  process  or  ])roceediiig. 

XXXIX.  Proceedings  for  recovering  penalties,  etc — 
XL.  Summary  process. —  XLI.  Attendance  of  witnesses. — 
XLIV.  Warrants,  etc.,  may  be  enforced  in  any  other  coun^. 

XLVI.  And  be  it  enacted.  That  all  civil  causes,  petitions, 
complaints,  and  processes  whatsoever,  and  prosecutions  or  pro- 
ceedings for  expenses,  penalties,  forfeitures,  and  fines  imposed  by 
this  Act  or  any  local  Act,  or  for  any  damages  incurred  or  any 
wrongs  done  or  injuries  sufiered  in  any  matter  thereto  relating^ 
or  for  any  thing  done  in  pursuance  of  any  of  the  powers  by  this  or 
any  such  Act  given  and  granted,  shall  be  commenced  within  six 
calendar  monms  after  the  penalty,  forfeiture,  fine,  or  damage 
shall  have  been  incurred,  or  wrong  done  or  injuiy  sufieied,  or 
fact  committed,  and  not  afterwards:  provided  always,  that  nothing 
in  this  clause  contained  shall  apply  to  or  afiect  in  any  way  what 
is  above  enacted  concerning  processes  and  proceedings  for  the 
recoveiy  of  any  sum  due  or  leviable  as  the  conversion  of  statute 
service,  and  the  expenses  thereof. 

No.  52. — 9  and  10  Vict,  c.  67.  An  Act  to  remove  Doubte 
concerning  Citationej  and  Services^  and  Execution  of  Diligence  in 
Scotland.  [26th  August  1846]. — Whereas  an  Act  was  passed  in 
the  second  year  of  the  reign  of  her  Majesty,  intituled.  An  Act  to 
amend  tlie  Law  of  Scotland  in  matters  relating  to  Personal  Diligence^ 
ArrestmentSj  and  Poindings^  whereby  it  was  enacted,  that  extracts, 
citations,  deliverances,  schedules,  and  executions,  may  be  either 
printed  or  in  writing,  or  partly  both,  and  that,  excepting  in  the 
case  of  poindings,  more  tiian  one  witness  shall  not  oe  required 
for  service  or  execution  thereof:  and  whereas  doubts  have  been 
entertained  regarding  the  interpretation  of  the  provisions  above 
recited ;  and  it  is  expedient  to  remove  such  doubts :  Be  it  there- 
fore dedared  and  enacted  by  the  Queen's  most  Excellent  Majesty, 
bv  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  that  the  enactment  herein 
before  recited  does  and  shall  apply  to  all  citations  on  all  sum« 
mouses,  and  to  all  cases  whatsoever  of  services  and  execution, 
and  that  more  than  one  witness  is  not,  and  shall  not  be  required 
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for  Service  or  execution  in  any  case,  excepting  only  in  cases  of 
poinding  as  aforesaid. 

n.  And  be  it  enacted,  That  this  Act  may  be  amended  or 
repealed  by  any  Act  to  be  passed  in  the  present  session  of  Parlia* 
ment. 

No.*53» — 10  and  11  Vict.,  c.  47.  An  Act  to  amend  theLaw  and 
Jhraetice  in  Scotland  as  to  the  Service  of  Heirs.  [25th  June  1847,1 
— ^U.  And  be  it  enacted,  That  from  and  after  the  date  aforesaid 
every  person  desirous  of  being  served  heir  to  a  person  deceased, 
whether  in  general  or  in  special,  and  in  whatsoever  character, 
shall,  instead  of  applying,  as  heretofore,  for  a  brieve  from 
Chancerv,  present  a  petition  of  service  to  the  Sheriff  in  manner 
herein-after  set  forth. 

yU.  And  be  it  enacted,  That  when  any  such  petition  shall 
be  presented  to  the  Sheriff  of  any  county  the  service  shall  not 
proceed  until  publication  shall  be  made  in  such  county,  nor 
until  the  Shenff-clerk  of  the  county  shall  have  receivea  from 
the  Sheriff-clerk  of  Chancery  official  notice  that  publication 
has  been  made  edictally  in  Edinburgh ;  and  when  such  petition 
shall  be  presented  to  the  Sheriff  of  Chancery  the  service  shall 
not  proceed  until  publication  shall  have  been  made  edictally  in 
Edinburgh,  nor  until  the  Sheriff-clerk  of  Chancery  shall  have 
received  official  notice  that  publication  has  been  made  in  the 
county  of  the  domicile  of  the  party  deceased,  or  the  county  or 
counties  in  which  the  lands  are  situated,  as  the  case  may  be ; 
and  the  edictal  publication  in  Edinburgh  shall  be  at  the  Office 
of  the  Keeper  of  Edictal  Citations  in  the  General  Re^ster 
Office,  and  m  the  same  mode  and  form  as  in  edictal  citations ; 
and  in  the  county  of  the  domicile,  and  in  the  county  or  counties 
where  the  lands  are  situated,  by  affixing  on  the  doors  of  the 
court-house,  or  in  some  conspicuous  place  of  the  court,  or  of  the 
office  of  the  Sheriff-derk,  as  the  Sheriff  may  direct,  a  short 
abstract  of  the  petition,  and  there  shall  be  no  frirther  publication; 
and  the  form  of  such  abstract,  and  the  mode  or  form  of  the 
official  notice  of  such  publications,  shall  be  fixed  and  declared  by 
the  Court  of  Session,  in  virtue  of  the  powers  herein-aftier  men* 
tioned. 

No.  54. — 10  and  11  Vict.,  c.  48.  An  Act  to  faeiUtate  the 
Transference  of  Lands  and  other  Heritages  in  Scotland  not 
held  in  Burgage  Tenure.  [25th  June  1847.] — VI.  *  And  where- 
as the  entry  of  heirs  and  disponees  by  charter  of  confir- 
mation from  the  superior  is  in  daily  use  and  practice,  and 
such  form  and  mode  of  entry  is  in  many  cases  more  con- 
venient than  entry  by  resignation,  without  being  of  prejudice 
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to  the  interests  of  the  snperior ;'  be  it  enacted,  That  where 
any  person  shall  be  infeft  in  lands  or  heritages  in  Scotland 
holden  of  a  subject  snperior  upon  a  disposition  or  other  deed 
of  conveyance  mtntea  by  the  person  last  entered   and   in- 
feft, or  granted  oy  a  person  whose  own  title  to  such  lands  and 
heritages  is  capaole  of  being  made  public  by  confiimation 
according  to  the  existing  law  and  practice,  which  disposition 
shall  contain  an  obligation  to  infeft  ameov  a  me  velde  me^  or 
upon  a  decree  of  special  service,  or  upon  a  decree  of  adjudication 
or  of  sale,  containing  a  warrant  of  infeftment  in  terms  of  this 
Act,  it  shall  be  lawftd  and  competent  for  such  person,  npon 
production  to  the  Lord  Ordinary  on  the  Bills  in  the  Court  of 
Session  of  his  sasine  in  the  said  lands  and  warrants  of  the  sam^ 
and  upon  showing  the  terms  and  conditions  under  which  the 
said  lands  are  holden  of  the  superior  thereof,  to  obtain  warrant 
for  letters  of  homing  to  charge  the  superior  to  grant  in  favour 
of  such  party  a  charter  of  confirmation  in  the  same  way  and 
form  as  is  provided  and  in  use  for  compelling  entry  by  resigna- 
tion ;  provided  always,  that  the  charger  shcdl  at  the  same  time 
pay  or  tender  to  such  superior  such  duties  or  casualties  as  he 
is  by  law  entitled  to  receive  upon  the  entry  of  the  charier ;  and 
thi it  shall  be  lawfal  for  evei^  such  supSor  to  showToae  why 
he  ought  not  to  be  compelled  to  give  obedience  to  such  chaim 
by  offering  a  note  of  suspension  to  the  Court  of  Session  in  the 
usual  manner:  provided  also,  that  such  superior  shall  be  entitled 
to  insert  in  the  charter  to  be  ^nted  by  him  the  clauses  of 
tenendas  and  reddendo  contained  in  the  former  charters  of  such 
lands  and  "heritages,  and  all  other  clauses  and  conditions  con- 
tained therein,  in  so  far  as  the  same  are  usual  and  necessary, 
and  are  not  set  forth  in  such  instrument  of  sasine^  or  duly  re- 
ferred to  in  terms  of  this  Act,  or  of  an  Act  passed  in  the  present 
session  of  Parliament,  intituled  An  Act  to  amend  the  Law  and 
Practice  of  Scotland  asto  tlie  Service  of  Heirs:  provided  also,  that 
where  such  clauses  and  conditions  are  set  forth  in  such  instru- 
ment of  sasine,  or  duly  referred  to  in  terms  of  this  Act,  or  any 
other  Act,  the  same  shall  not,  without  the  vassal's  consent,  m 
repeated  at  length  in  such  charter  of  confirmation. 

Yin.  '  And  whereas  the  remedy  afforded  for  obtaining  an 
entry^  under  the  present  procedure  by  declarator  of  tinsel  of 
superiority  is  in  many  respects  defective  ;*  be  it  enacted.  That 
where  the  person  having  right  to  the  superiority  of  any  lands, 
which  superiority  is  not  dereasible  at  the  will  of  the  vassal  or 
disponee,  shall  not  have  completed  his  feudal  title  thereto  so  as 
to  enable  him  to  enter  any  neir  or  disponee  of  ^e  vassal  last 

Sublidy  infeft  in  the  said  lands,  or  any  adjudger  or  other  par^ 
eriving  right  firom  him,  and  where  such  heir,  dii^nee^  ao* 


judger,  or  other  party,  if  such  person  had  been  infeft  in  the 
superiority,  would  have  been  entitled  to  compel  entry  in  virtue 
of  this  Act,  or  of  an  Act  passed  in  the  twenty-eighth  year  of  the 
reign  of  his  Majesty  King  George  the  Second,  or  otherwise,  it 
shsdl  be  competent  to  such  heir,  disponee,  adjudger,  or  other 
party,  provided  the  annual  reddendo  attached  to  such  superiority 
shall  not  exceed  five  pounds  sterling  in  value  or  amount,  to 
present  a  petition  to  the  Lord  Ordinary  on  the  Bills  in  the  form, 
or  as  nearly  as  may  be  in  the  form,  given  in  schedule  (E.  No. 
1)  hereunto  annexed,  praying  for  warrant  of  service  on  such 
person,  and  for  decree  in  the  terms  set  forth  in  such  petition, 
and  the  Lord  Ordinary  on  the  Bills  shall  pronounce  an  order  for 
service  of  such  petition  in  terms,  or  as  nearly  as  may  be  in  terms, 
of  the  interlocutor  given  in  schedule  (E.  No.  2)  hereunto  an- 
nexed ;  and  if  after  such  service,  and  the  expiration  of  the  days 
of  intimation,  such  person  shall  not  comply  with  the  demand  of 
the  petition  by  completing  his  title  and  granting  entry  to  the 

E»titioner  as  aforesaid,  or  shall  not  show  reasonable  cause  to  the 
ord  Ordinary  wh^  he  delays  or  refuses  so  to  do,  he  shall  for 
himself  and  his  heirs,  whether  of  line,  conquest,  taillie,  or  pro- 
vision, forfeit  and  amit  all  right  to  the  said  superiority,  and  the 
Lord  Ordinary  shall  pronounce  decree  or  judgment  accordingly 
to  the  effect  of  entitung  the  petitioner,  and  his  heirs  and  suc- 
cessors in  the  said  lands  in  all  time  thereafter,  to  hold  the  same 
as  vassals  immediately  of  and  under  the  next  over-superior  by 
the  tenure  and  for  the  reddendo  by  and  for  which  the  forfeited 
superiority  was  held,  all  in  the  form,  or  a^  nearly  as  may  be  in 
the  form,  given  in  schedule  (E.  No.  3)  hereunto  ann^ed ;  and 
such  decree  or  judgment,  when  extracted  and  recorded  in  the 
Begister  of  Sasines  appropriate  to  the  lands,  shall  be  held 
absolutely  to  extinguish  such  right  of  superiority,  and  shall 
enable  the  petitioner  to  apply  to  such  overnsuperior,  as  his  im- 
mediate superior,  for  an  entry  accordingly;  and  it  is  hereby 
provided,  that  in  the  renewed  investiture  to  be  so  obtained  by 
the  petitioner  under  the  authority  of  the  said  decree,  the  tenen- 
das  and  reddendo  contained  in  the  title  deeds  of  the  forfeited 
superiority  shall  be  inserted  in  room  of  those  contained  in  the 
investiture  of  the  petitioner's  predecessor  or  author,  and  the 
lands  shall  be  held  by  the  petitioner  and  his  successors  according 
to  the  tenure  of  the  forfeited  superiority  in  all  time  thereafter ; 
and  the  charter  or  precept  in  tne  petitioner's  fisnrour  shall  be 
expressed  as  nearly  as  may  be  in  one  or  other  of  the  forms  given 
in  schedule  (I.)  hereunto  annexed. 

IX.  And  be  it  enacted.  That  if  in  th^  case  aforesaid  the 
annual  reddendo  shall  exceed  in  value  or  amount  the  sum  of 
five  pounds  sterling,  or,  in  the  option  of  the  said  heir,  disponee^ 
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adjadger,  or  other  party,  whether  the  said  annual  reddendo 
shall  exceed  the  said  sum  of  five  pounds  sterling  or  not,  it 
shall  be  lawful  for  such  heir,  disponee,  adjudger,  or  other  party 
to  present  a  petition  to  the  Lora  Ordinaiy  on  the  Bills  in  the 
form,  or  as  nearly  as  may  be  in  the  form,  of  schedule  (F.  No. 
1)  hereunto  annexed,  praying  for  warrant  and  decree  as  there 
set  forth,  and  the  Lora  Ordmary  shall  pronounce  an  order  for 
service  in  the  terms,  or  as  nearly  as  may  be  in  the  terms,  of  the 
interlocutor  given  in  schedule  (F.  No.  2)  hereunto  annexed; 
and  if  after  such  service  and  expiration  of  the  days  of  such 
charge  such  person  shall  not  comply  with  the  demand  of  the 
petition  by  completing  his  title  and  granting  entry  to  such  peti- 
tioner as  aforesaid,  or  shall  not  show  reasonable  cause  to  the 
Lord  Ordinary  why  he  delays  or  refuses  so  to  do,  he  shall  for 
himself  and  his  heirs,  whether  of  line,  conauest,  taillie,  or  pro- 
vision, forfeit  and  amit  all  right  to  the  aues  and  casualties 
payable  on  the  entry  of  such  petitioner,  who  shall  also  be 
entitled  to  retain  his  feu  duties  or  other  annual  prestations 
until  fully  paid  and  indemnified  for  all  the  expenses  of  the 
petition  and  procedure  thereon,  and  all  the  expenses  of  complet- 
ing his  title  in  terms  of  this  Act ;  and  the  Lord  Ordinary  shall 
pronounce  interim  decree  to  that  effect,  and  grant  interim 
warrant  for  such  petitioner  applying  for   and  obtaining  an 
entry  from  the  Crown  or  Prince  of  Scotland,  or,  in  the  option 
of  the  petitioner,  from  the  mediate  over-superior  as  acting  in 
the  vice  of  such  superior,  all  in  the  form,  or  as  nearly  as  may 
be  in  the  form,  given  in  schedule  (F.  No.  3)  hereunto  annexed ; 
and  such  petitioner  shall  be  entitled  forthwith  to  lodge,  along 
with  an  extract  of  the  said  decree,  in  the  office  of  the  Presenter 
of  Signatures,  a  drafl  of  a  proposed  charter  or  precept  from  the 
Crown  or  Prince  as  in  vice  of  such  superior,  with  a  short  note 
in  terms  of  the  Act  passed  in  the  present  session  of  Parliament, 
to  alter  and  amend  the  practice  in  Scotiand  with  re^ud  to 
Crown  charters  and  precepts  firom  Chancery ;  and  such  charter 
or  precept,  for  which  the  said  extract  decree  shall  be  a  sufficient 
warrant,  may  be  in  the  form  given  in  the  schedule  (H.)  here- 
unto annexed,  and  shall  be  as  effectual  as  if  granted  by  the 
mediate  superior  of  the  feu  when  duly  infefl  in  tne  superiority ; 
and  when  there  is  a  mediate  over-superior  such  extract  decree 
shall,  in  the  option  of  the  petitioner,  be  directed  against  such 
mediate  over-superior,  and  shall  be  a  sufficient  warrant  for 
letters  of  homing  to  charge  such  over-superior  to  enter  the 
petitioner  by  granting  a  valid  charter  or  precept  as  in  vice  of 
such  superior ;  and  after  completion  of  his  title  such  petitioner 
shall  be  entitied,  if  he  thinks  fit,  to  lodge,  as  part  of^  the  pro- 
ceedings vnder  the  said  petition,  an  account  of  the  expenses  of 
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that  process,  and  of  completing  his  title,  and  the  Lord  Ordinary 
shall,  if  required  on  the  part  of  such  petitioner,  modify  the 
amount  thereof,  and  decern  for  retention  as  aforesaid,  in  the 
form  friven  in  schedule  (F.  No.  4)  hereunto  annexed. 

XVI.  And  be  it  enacted.  That  it  shall  no  longer  be  com- 
petent to  use  letters  of  general  charge  or  special  charge  or 
general  special  charge,  but  in  an  action  of  constitution  of  an 
ancestor's  debt  or  obligation  against  his  unentered  heir  the 
citation  on  and  execution  of  the  summons  in  such  action  shall 
be  held  to  imply  and  be  equivalent  to  a  general  charge,  the 
inducisB  of  which  shall  expire  with  the  inducisB  of  such  summons, 
and  shall  infer  the  like  certification  with  such  general  charge ; 
and  it  shall  thereafter  be  competent  to  adopt  under  such  sum- 
mons the  same  procedure,  in  all  respects,  and  to  pronounce  the 
same  decree,  woich  would  have  been  competent  bad  such  sum- 
mons been  preceded  by  letters  of  general  charge,  duly  executed 
against  such  heir,  according  to  the  law  and  practice  heretofore 
in  use,  which  decree  shall  be  a  valid  decree  oi  constitution ;  and 
in  an  action  of  adjudication  against  such  heir  following  on  such 
decree  of  constitution,  or  in  an  action  of  adjudication  against 
an  unentered  heir,  founded  on  his  own  debt  or  obligation,  the 
citation  on  and  execution  of  the  summons  of  adjudication  shall 
be  held  to  imply  and  be  equivalent  to  a  special  charge  or  general 
special  charge,  as  the  circumstances  may  require,  the  inducisB 
of  which  charge  shall  expire  with  the  inducisB  of  such  summons, 
and  shall  infer  the  like  certification  with  such  special  charge  or 
general  special  charge,  as  the  case  may  be ;  and  it  shall  there- 
after be  competent  to  adopt  under  such  summons  the  same  pro- 
cedure in  all  respects,  ana  to  pronounce  the  same  decree,  wnich 
would  have  been  competent  had  such  summons  been  preceded 
by  letters  of  special  charge  or  general  special  charge,  as  the  case 
may  be,  duly  executed  against  such  heir  according  to  the  law 
ancl  practice  heretofore  in  use,  which  decree  shtul  be  a  valid 
decree  of  adjudication ;  and  in  an  action  of  constitution  and  ad- 

1'udication  combined  in  the  same  summons  against  an  unentered 
leir,  it  shall  be  competent  to  adopt  the  same  procedure  in  all 
respects,  and  to  pronounce  the  same  decree,  wnich  would  have 
been  competent  had  such  summons  been  preceded  by  letters  of 
general  charge^  duly  executed  against  such  heir,  according  to 
tne  law  and  practice  heretofore  in  use ;  and  in  such  combmed 
action  of  constitution  and  adjudication  it  shall  be  competent  to 
pronounce  decree  of  constitution  and  adjudication  in  one  and 
the  same  interlocutor,  and  to  extract  the  same  in  one  and  the 
same  extract,  which  decree  shall  be  a  valid  decree  of  constitution 
and  adjudication ;  any  thing  in  an  Act  of  the  Parliament  of 
Scotland  passed  in  tne  year  one  thousand  five  hundred  and 


530  APPENDIX. 

forty,  and  in  another  Act  of  the  Parliament  of  Scotland  passed 
in  the  year  one  thousand  six  hundred  and  twenty-one,  or  in 
any  other  Act  of  Parliament,  or  any  law  or  practice,  to  the  con- 
trary notwithstanding,  the  said  Acts  being  hereby  repealed  to 
the  extent  of  making  these  enactments  operative,  bat  no  fhrtfaer. 
XYU.  And  be  it  enacted.  That  it  shall  no  longer  be  neces- 
sary that  a  summons  of  adindication  or  of  ranking  and  sale  be 
preceded  by  a  bill,  snch  bill  being  hereby  abolished. 

Schedule  (E.) 

No.  1. 

Unto  the  Honourable  the  Lord  Ordinary  on  the  BiUs,  the 
petition  o(  A.  B.  humbly  showeth.  That  by  disposition  dated  the 

granted  by  C.  2).  of  the  said  C  D. 

disponed  to  the  petitioner  all  and  whole  \here  describe  the  sub- 
jects as  in  the  disposition]^  to  be  held  of  the  disponer's  superior, 
with  warrants  of  resignation  and  sasine. 

That  the  petitioner's  author,  the  said  C.  D.,  held  the  said  lands 
and  others  oi  and  under  the  late  E,  F.  as  his  immediate  lawful 
superior  for  an  annual  reddendo  not  exceeding  in  value  or  amount 
five  pounds  sterling ;  that  G.  H,  is  the  eldest  son  [or  whatever  other 
relation  he  is]  and  apparent  heir  of  the^aid  E.  jFl,  and  as  snch 
has  right  to  the  superiority  of  the  said  lands  and  others,  but 
he  has  not  made  up  a  feudal  title  thereto,  and  is  therefore  not 
in  a  situation  to  grant  entiy  to  the  petitioner,  although  de* 
manded  from  him ;  and  the  petitioner  now  applies  to  your 
Lordship  for  redress  in  terms  of  the  Act  [here  mention  this  Act]j 
and  produces  the  above-mentioned  disposition  in  his  favour. 

Mav  it  therefore  please  your  Lordship,  in  terms  of  the  said 
Act,  to  grant  warrant  for  serving  this  petition  on  the 
said  G.  S.  personally,  or  at  his  dwelling  place  [here  add 
a  prayer  for  edictal  citation  in  the  usual  formy  if  the  party 
is  furth  of  Scotlandy]  and  to  ordain  him  within  thirty 
days  after  the  date  of  such  service  [or  within  sixty  days, 
if  he  be  furth  of  Scotland^  or  in  Orkney  or  Shetland,]  to 
procure  himself  entered  and  infeft  in  the  said  lands  and 
others,  and  to  enter  the  petitioner  in  the  same,  on  pay- 
ment of  the  duties  and  casualties  exigible  on  such  entij, 
or  else  to  show  cause  for  delaying  or  refusing  to  do  so, 
with  certification  that,  if  he  fail,  he  shall  forfeit  and  amit 
all  right  to  the  said  superiority ;  and  in  the  event  of  the 
said  (x.  H.  failing  so  to  complete  his  title  and  grant  entiy 
to  the  petitioner,  or  to  show  reasonable  cause  why  he 
delays  or  refuses  so  to  do,  to  find  and  declare  that  the 
said  G.  S.  has  forfeited  and  amitted  all  right  to  the  said 
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superiority^  and  that  the  petitioner  and  his  heirs  and 
successors  are  entitled  to  hold  the  said  lands  and  others 
in  all  time  coming  as  vassals  immediately  of  and  under 
the  next  over-superior  bv  the  tenure  and  for  the  red- 
dendo by  and  for  which  the  forfeited  superiority  was  held. 
— According  to  justice,  etc. 

Note. — ^The  above  form  is  applicable  to  the  case  where  the 
petitioner  requires  a  charter  of  resignation.  In  other 
cases  the  form  must  be  varied,  so  tar  as  necessary,  to 
suit  the  circumstances. 

No.  2. 

The  Lord  Ordinary  grants  warrant  to  messenger-at-arms  to 
serve  the  said  petition  and  this  deliverance  on  the  said  G.  H. 
as  prayed  for,  and  ordains  the  said  G>  J7.,  within  thirty  days  [or 
sixty  aays,  <is  the  case  may  6^,1  after  the  date  of  such  service, 
to  procure  himself  entered  and  infeft  in  the  lands  and  others 
described  in  the  petition,  and  to  enter  the  petitioner  in  the  same, 
on  payment  of  the  duties  and  casualties  exigible  on  such  entry, 
or  else  to  show  cause  for  delaying  or  refusing  to  do  so,  with 
certification  that  if  he  fail  he  shall  forfeit  and  amit  all  right  to 
the  said  superiority  in  terms  of  the  said  Act. 

No.  3. 

The  Lord  Ordinary  having  resumed  consideration  of  the  said 
petition,  with  the  execution  thereon,  now  expired,  in  respect  the 
said  G.  H.  has  not  shown  cause  for  delaying  or  refusing  to  com- 
plete his  title  to  the  superiority,  and  to  grant  an  entry  to  the 
petitioner,  finds  and  declares,  That  the  said  G.  H.  has  forfeited 
and  amitted  all  right  to  the  said  superiority,  and  that  the  peti- 
tioner and  his  heirs  and  successors  are  entitled  to  hold  the  lands 
and  others  described  in  the  petition  in  all  time  coming  as  vassals 
immediately  of  and  under  tne  next  over-superior  by  the  tenure 
and  for  the  reddendo  by  and  for  which  the  said  forfeited 
superiority  was  held ;  grants  warrant  to  the  petitioner  and  his 
foresaids  to  apply  for  and  obtain  an  entry  in  tne  said  lands  and 
others  from  the  said  over-superior,  in  the  terms  foresaid ;  and 
decerns  and  ordains  the  decree  to  be  extracted  hereon  to  be 
recorded  in  the  Register  of  Sasines. 

Schedule  (F.) 

No.  1. 

Unto  the  Honourable  the  Lord  Ordinary  on  the  Bills,  the 
petition  ^i  A.B.  humbly  showeth,  That  by  disposition  dated  the 
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granted  bj  C.  D.  of  the  said  CI  D. 

disponed  to  the  petitioner  all  and  whole  [here  deeeribe  the  eub- 
jeete  as  in  the  dUposition],  to  be  held  of  the  disponer^s  saperior, 
with  warrants  of  resignation  and  sasine. 

That  the  petitioner's  author,  the  said  C.  D.f  held  the  said  lands 
and  others  oi  and  nnder  the  late  £!.  2^.  as  his  immediate  lawful 
superior ;  that  &•  H*  is  the  eldest  son  \or  whatever  other  relation 
he  W]  and  apparent  heir  of  the  said  E.  F^  and  as  such  has  right 
to  the  supenority  of  the  said  lands  and  others,  but  he  has  not 
made  up  a  feudal  title  thereto,  and  is  therefore  not  in  a  situation 
to  grant  entiy  to  the  petitioner,  although  demanded  ironi  him. 
The  petitioner  now  applies  to  your  Lordship  for  redress  in  terms 
of  the  Act  [here  mention  this  Act']^  and  produces  the  abore- 
mentioned  disposition  in  his  fevour. 

May  it  therefore  please  your  Lordship,  in  terms  of  the  said 
Act,  to  grant  warrant  for  serving  this  petition  on   the 
said  G.  &  personally,  or  at  his  dwelling  place  [here  add 
a  prayer  for  edictal  citation  in  the  usual  fonn  if  the  party 
is  furth  of  Seotlandyl  and  to  ordain  him  within  thirty 
days  after  the  date  ofsuch  service  [or  within  sixty  days, 
if  he  be  furth  of  Seotlandj  or  in  Orkney  or  Shetland^  to 
procure  himself  entered  and  infeft  in  tne  said  lands  and 
others,  and  to  enter  the  petitioner  in  the  same,  on  pay- 
ment of  the  duties  and  casualties  exigible  on  such  entiy, 
or  else  to  show  cause  for  delaying  or  refusing  to  do  so, 
with  certification  that  if  he  fail  he  shall  forfeit  and  amit 
all  right  to  the  duties  and  casualties  payable  on  the  entir 
of  the  petitioner,  and  that  the  petitioner  shall  be  entitled 
to  retain  from  him  and  his  successors,  as  immediate 
superiors,  the  yearly  feu  duties  and  whole  other  presta- 
tions, until  fully  paid  and  indemnified  for  all  the  expenses 
of  this  petition  and  procedure  to  follow  hereon,  and  for 
all  the  expenses  of  completing  the  petitioner's  title  in 
terms  of  the  said  Act;    and  thereafter,  on  resuming 
consideration  of  this  petition,  with  or  without  answers, 
to  find  and  declare  that  the  said  G.  H.  has  forfeited  and 
amitted  all  right  to  the  dues  and  casualties  payable  on 
the  entry  of  the  petitioner,  and  that  the  petitioner  is 
entitled  to  retain  from  him  and  his  successors,  as  im- 
mediate superiors,  the  yearly  feu  duties  and  whole  other 
prestations  until  full^  paid  and  indemnified  for  all  the 
expenses  of  this  petition,  and  of  the  procedure  to  foUow 
hereon,  and  for  all  the  expenses  of  completing  the  peti- 
tioner's title  in  terms  of  the  said  Act ;  .and  also  to  grant 
warrant  to  the  petitioner  to  apply  for  and  obtidn  an  entry 
in  the  said  lands  and  others  from  the  Crown  or  Prince 
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of  Scotland,  [or  L  K.^  the  mediate  over-superior,]  as 
acting  in  the  vice  of  the  said  G.  H.y  and  to  authorize 
decree  to  the  above  effect  to  be  extracted  ad  interim; 
and  thereafter,  upon  the  completion  of  the  petitioner's 
title  by  an  enliy  irom  the  Crown  or  Prince  of  Scotland 
[or  such  mediate  over-superior]  as  aforesaid,  to  remit  the 
accounts  of  the  expenses  of  this  petition  and  procedure 
hereon,  and  of  the  expenses  of  completing  the  petitioner's 
title,  to  the  auditor  to  tax  the  same,  and  to  report,  and 
to  modify  the  amount  of  the  said  expenses,  and  to  decern 
for  retention  of  the  amount  thereot  as  aforesaid,  [if  the 
parties  have  agreed  to  or  are  in  treaty  for  a  relinquishment^ 
addy  ^  or  in  the  event  of  the  saia  6r.  H.  relinquishing 
the  superiority,  to  find,  decern,  and  declare  the  same  to 
be  extmguished  in  manner  and  to  the  effect  expressed 
in  the  statute,']  or  to  do  otherwise  in  the  premises  as  to 
your  Lordship  shall  seem  just. — According  to  justice,  etc. 

Note. — The  above  form  is  applicable  to  the  case  where  the 
petitioner  requires  a  charter  of  resignation.  In  other 
cases  the  form  must  be  varied,  so  far  as  necessary,  to  suit 
the  circumstances. 

No.  2. 

The  Lord  Ordinary  grants  warrant  to  messengers-at-arms 
to  serve  the  said  petition  and  this  deliverance  on  the  said  G.  H.y 
as  praved  for,  ana  ordains  the  said  G.  H.j  within  thirty  days,  [or 
sixty  days,  as  the  case  may  bey"]  after  the  date  of  such  service, 
to  procure  himself  entered  and  infeft  in  the  lands,  and  others 
described  in  the  petition,  and  to  enter  the  petitioner  in  the  same, 
on  payment  of  tne  duties  and  casualties  exigible  on  such  entry, 
or  else  to  show  cause  for  delaying  or  refusing  to  do  so,  with 
certification  that  if  he  fail  he  shall  forfeit  and  amit  all  right  to 
the  duties  and  casualties  payable  on  the  petitioner's  entry,  and 
this  the  petitioner  shall  be  entitled  to  retain  from  him  and  his 
successors,  as  immediate  superiors,  the  yearly  feu  duties  and 
whole  other  prestations  until  fully  paid  and  indemnified  for  the 
expenses  of  the  petition  and  procedure  thereon,  and  for  all  the  ex- 
penses of  completing  the  petitioner's  title  in  terms  of  the  said  Act. 

No.  3. 

The  Lord  Ordinary  having  resumed  consideration  of  the 
said  petition,  with  the  execution  thereon,  now  expired,  in  respect 
the  said  G.  H.  has  not  shown  cause  for  delaying  or  refusing  to 
complete  his  title  to  the  superiority,  and  to  grant  an  entry  to 
the  petitioner,  finds  and  declares,  That  the  said  G.  H.  has  for- 
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feited  and  amitted  all  right  to  the  duties  and  casualties  payable 
on  the  entry  of  the  petitioner,  and  that  the  petitioner  is  entitled 
to  retain  Scorn  him  and  his  successors,  as  immediate  snperiorsy 
the  yearly  feu  duties  and  whole  other  prestations  until  fml j  paid 
and  indemnified  for  all  the  expenses  of  the  said  petition  and 
procedure  thereon,  and  for  all  the  expenses  of  completing  the 
petitioner's  title ;  grants  warrant  to  the  petitioner  to  app^  £>r 
and  obtain  an  entry  in  the  lands  and  others  described  in  the 
petition  fix)m  the  Crown  or  Prince  of  Scotland,  ^or  L  iC,  the 
mediate  over-superior,]  as  acting  in  vice  of  the  said  G.  H^  and 
decerns,  and  allows  this  decree  to  go  out  and  be  extracted  ad  J 
interim ;  and,  on  the  petitioner's  tiUe  being  completed,  appoints  I 
accounts  of  the  expenses  of  the  petition  and  procedure  tnereon, 
and  of  completing  the  title,  to  oe  lodged,  ana  remits  the  same, 
when  lodgea,  to  the  auditor  to  tax  ana  report. 

No.  4. 

The  Lord  Ordinary  approves  of  the  auditor's  report  on  the 
petitioner's  accounts  of  expenses,  modifies  the  same  to  L. 

sterling,  and  decerns  against  the  said  G.  JET.  for  payment 
thereof  to  the  petitioner,  by  retention,  as  prayed  for  [or  per- 
sonally against  tne  said  G.  M.^  as  the  case  may  be\. 

No.  55. — An  Act  to  facilitate  the  Transference  of  Lands  and 
other  Heritages  in  Scotland  held  in  Burgage  Tenure.  [25th  June 
1847.] — ^VIU.  And  be  it  enacted.  That  it  shall  no  longer  be  com- 
petent to  use  letters  of  general  charge  or  special  charge,  or  general 
special  charge,  but  in  an  action  of  constitution  of  an  ancestor's 
debt  or  obligation  against  his  unentered  heir  the  citation  on  and 
execution  otthe  summons  in  such  action  shall  be  held  to  imply  and 
be  equivalent  to  a  gjeneral  charge,  the  induciae  of  which  shall  ex- 
pire with  the  inducise  of  such  summons,  and  shall  infer  the  like 
certification  with  such  general  charge ;  and  it  shall  thereafter 
be  competent  to  adopt  under  such  summons  the  same  procedure 
in  all  respects,  and  to  pronounce  the  same  decree,  which  would 
have  been  competent  had  such  summons  been  preceded  by 
letters  of  general  charge  duly  executed  against  such  heir  accord- 
ing to  the  law  and  practice  heretofore  in  use,  which  decree  shall 
be  a  valid  decree  of  constitution  ;  and  in  an  action  of  adjudica- 
tion against  such  heir  following  on  such  decree  of  constitution, 
or  in  an  action  of  adjudication  against  an  unentered  heir  for 
his  own  debt  or  obligation,  the  citation  on  and  execution  of 
the  summons  of  adjudication  shall  be  held  to  imply  and  be 
equivalent  to  a  special  charge  or  general  special  charge,  as  the 
circumstances  may  require,  the  inducias  of  which  charge  shall 
expire  with  the  inducise  of  such  summons,  and  shall  infer  the 
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like  certification  with  sach  special  charge  or  general  special 
charge,  as  the  case  may  be ;  and  it  shall  thereafter  be  competent 
to  adopt  under  such  summons  the  same  procedure  in  all  respects, 
and  to  pronounce  the  same  decree,  which  would  have  been  com- 
petent nad  such  summons  been  preceded  by  letters  of  special 
charge  or  general  special  charge,  as  the  case  may  be,  duly 
executed  against  sucn  heir  according  to  the  law  and  practice 
heretofore  in  use,  which  decree  shall  be  a  valid  decree  of  ad- 
judication ;  and  in  an  action  of  constitution  and  adjudication 
combined  in  the  same  summons  against  an  unentered  heir  it 
shall  be  competent  to  adopt  the  same  procedure  in  all  respects, 
and  to  pronounce  the  same  decree,  which  would  have  been 
competent  had  such  summons  been  preceded  by  letters  of 
general  charge  duly  executed  against  such  heir  according  to 
the  law  and  practice  heretofore  in  use ;  and  in  such  combmed 
action  of  constitution  and  adjudication  it  shall  be  competent  to 
pronounce  decree  of  constitution  and  adjudication  in  one  and 
the  same  interlocutor,  and  to  extract  the  same  in  one  and  the 
same  extract,  which  decree  shall  be  a  valid  decree  of  constitution 
and  adjudication,  any  thing  in  an  Act  of  the  Parliament  of 
Scotland  passed  in  the  year  one  thousand  five  hundred  and 
forty,  and  in  another  Act  of  the  Parliament  of  Scotland  passed 
in  the  year  one  thousand  six  hundred  and  twenty-one,  or  in 
any  other  Act  or  Acts  of  Parliament,  or  any  law  or  practice, 
to  the  contrary  notwithstanding,  the  said  Acts  being  hereby 
repealed  to  the  extent  of  making  these  enactments  operative, 
but  no  further. 

IX.  And  be  it  enacted.  That  it  shall  no  longer  be  necessary 
that  a  summons  of  adjudication,  or  of  ranking  and  sale,  be  pre- 
ceded by  a  bill,  such  bill  being  nereby  abolished. 

No.  56. — An  Act  to  faeilitate  the  Constitution  and  Transmis- 
sion of  Heritable  Securities  for  Debt  in  Scotland,  and  to  render  the 
same  more  effectual  for  the  Recovery  of  Debts >  [2  5th  June 
1847.] — *  Whereas  an  Act  was  passed  in  the  eighth  and  ninth 
years  of  the  reign  of  her  present  Majesty,  intituled  An  Act  to 
facilitate  Hie  Transmission  and  Extinction  of  Heritable  Securities 
for  Debt  in  Scotland,  and  it  is  expedient  likewise  to  facilitate 
the  constitution  of  such  securities,  and  to  render  the  same  more 
efiectual  for  the  recoverv  of  debt ; '  be  it  therefore  enacted  by 
the  Queen's  most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same.  That  from  and  after  the  thirtieth  day  of  September 
one  thousand  eight  hundred  and  forty-seven  it  shall  be  lawfiil 
for  any  person  entitled  to  grant  bond  and  disposition  in  security 
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in  favour  of  his  creditors  to  grant  the  same  in  the  form  or  as 
nearly  as  may  be  in  the  form  of  schedule  (A.)  hereunto  annexed  ; 
and  the  registration  of  snch  bond  and  disposition  in  security 
in  the  General  Register  of  Sasines,  or  Particular  Register  of 
Sasinesy  or  Burgh  Agister  of  Sasines,  as  the  tenure  of  the  lands 
embraced  in  the  security  may  require,  shall  be  as  effectual  and 
operative  to  all  intents  and  purposes  asnf  such  bond  and  dis- 
position in  security  had  contained,  in  the  case  of  subjects  held 
oy  the  ordinary  tenures,  an  obligation  to  infeft  a  me  vel  de  nuj 
procuratory  of  resignation,  and  precept  of  sasine,  and  in  the  case 
of  burgage  subjects,  an  obligation  to  infeft  more  burgij  and  a 
procuratoiy  of  resignation,  all  in  the  words  and  form  now  in 
use,  and  as  if  sasine,  or  resignation  and  sasine,  as  the  case  may 
be,  had  been  duly  made>  accepted,  and  given  thereon  in  fiivoor 
of  the  ori^nal  creditor,  and  an  instrument  of  sasine,  or  of  resig- 
nation and  sasine,  as  the  case  may  be,  had  been  duly  recorded 
of  the  date  of  the  registration  of  the  said  bond  and  disposition  in 
security  as  aforesaid. 

n.  And  be  it  enacted.  That  the  clause  of  assignation  of 
rents  to  become  due  or  payable  shall  be  held  to  import  an  as- 
signation  to  rents  firom  and  after  the  term  ttom  which  interest 
on  the  sum  in  the  bond  commences  to  run  in  the  fuller  form  now 
generally  in  use,  including  therein  a  power  to  the  creditor,  on 
default  in  payment,  to  enter  into  possession  of  the  lands  disponed 
in  security  and  uplift  the  rents  thereof,  subject  to  accounting 
to  the  debtor  for  any  balance  of  rents  actually  recovered  beyond 
what  is  necessary  for  payment  of  the  creditor ;  and  the  clause 
of  assignation  of  writs  shall  be  held  to  import  an  assignation  to 
writs  and  evidents  to  the  same  effect  as  in  the  fuller  form  now  in 
use  in  a  bond  and  disposition  in  security  with  power  of  sale ;  and 
the  clause  of  warrandice  shall  be  held  to  import  absolute  war- 
randice as  regards  the  lands  and  the  title  deeds  thereof,  and 
warrandice  from  fact  and  deed  as  regards  the  rents ;  and  the 
clause  consenting  to  registration  for  preservation  and  execution 
shall  import  a  consent  to  registration  and  a  procuratory  for 
registration  in  the  books  of  Council  and  Session,  or  other  judge's 
books  competent  for  preservation,  and  that  letters  of  homing 
or  six  days  charge,  and  all  other  necessary  execution,  may  pass 
on  a  decree  to  be  interponed  thereto ;  and  the  clause  consenting 
to  registration  in  the  General  or  Particular  or  Burgh  Register 
of  Sasines  shall  entitle  the  creditor  to  register  the  said  bond 
accordingly,  either  in  the  General  Register  of  Sasines,  or  Par- 
ticular Register  of  Sasines,  or  Burgh  Register  of  Sasines,  as  the 
tenure  of  the  lands  embraced  in  the  security  may  require. 

III.  Ajid  be  it  enacted.  That  the  clauses  reserving  right  of 
redemption,  and  obliging  the  granter  to  pay  the  expenses  of 


APPENDIX.  537 

assigning  or  discharging  the  security,  and,  on  default  in  pay- 
ment, granting  power  of  sale,  shall  be  in  all  respects  as  valid, 
effectual,  and  operative  as  if  it  had  been  in  such  bond  and 
disposition  in  security  specially  provided  and  declared  that  the 
lands  and  others  thereby  disponed  should  be  redeemable  by  the 
grantor,  his  heirs  and  successors,  from  the  grantee  and  his  heirs 
and  successors,  at  the  term  and  place  of  payment,  or  at  any  term 
of  Whitsunday  or  Martinmas  thereafter,  upon  premonition  of 
three  months,  to  be  made  by  the  grantor  or  his  foresaids  to  the 
grantee  or  his  foresaids,  personally  or  at  their  dwelling  places, 
if  within  Scotland,  and  if  furth  thereof  at  the  time  then  at  the 
0£Sce  of  the  Keeper  of  the  Record  of  Edictal  Citations  within 
the  General  Register  House,  Edinburgh,  in  presence  of  a  notary 
public  and  witnesses,  and  that  by  payment  to  them  of  the  whole 
principal  sum  payable  under  the  bond  and  disposition  in  se- 
curity. Interest  due  thereon,  and  liquidated  expenses  and  termly 
failures  corresponding  thereto,  if  incurred,  and  in  case  of 
their  absence  or  refusal  to  receive  the  same,  by  consignation 
thereof,  in  one  or  other  of  the  banks  in  Scotland,  incorporated 
by  Act  of  Parliament  or  Royal  Charter,  having  an  office  or 
branch  at  the  place  of  pajrment,  to  be  made  fiirthcoming  on  the 
peril  of  the  consigner,  the  place  of  redemption  to  be  within  the 
office  of  such  bank  or  branch  thereof;  and  as  if  it  had  been 
thereby  further  provided  and  declared  that  any  discharge  and 
renunciation,  disposition  and  assignation,  or  other  deed  necessary, 
to  be  granted  by  the  grantee  or  nis  foresaids  upon  the  granter 
or  his  foresaids  making  payment  and  redeeming  as^  aforesaid, 
and  also  the  recording  thereof,  should  always  be  at  the  expense 
of  the  granter  and  his  foresaids ;  and  as  if  it  had  been  thereby 
further  provided  and  declared  that  if  the  granter  or  his  fore- 
saids should  fail  to  make  payment  of  the  sums  that  should  be 
due  by  the  personal  obligation  contained  in  the  said  bond  and 
disposition  m  security  within  three  months  after  a  demand  of 
payment  intimated  to  the  granter  or  his  foresaids,  whether  of 
full  age  or  in  pupillarity  or  minority,  or  although  subject  to^  any 
legal  incapacity,  personally,  or  at  their  dwelling  places  if  within 
Scotland,  or  if  furth  thereof  at  the  Office  of  the  Keeper  of  the 
Record  of  Edictal  Citations  above  mentioned,  bv  a  notary  public 
and  witnesses,  then  and  in  that  case  it  should  be  lawful  to  and 
in  the  power  of  the  grantee  or  his  foresaids,  immediately  after 
the  expiration  of  the  said  three  months,  and  without  anv  other 
intimation  or  process  at  law,  to  sell  and  dispose,  in  whole  or  in 
lots,  of  the  said  lands  and  others  by  public  roup,  at  Edinburgh 
or  Glasgow,  or  at  the  head  burgh  ot  the  county  within  which 
the  said  lands  and  others,  or  the  chief  part  thereof,  are  situated, 
or  at  the  burgh  or  town  sending  or  contributing  to  send  a 
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member  to  Parliament  which,  whether  within  or  witLoat  the 
county,  shall  be  nearest  to  such  lands,  or  the  chief  part  thereof 
on  previous  advertisement  stating  the  time  and  place  of  sale^ 
and  published  once  weekly  for  at  least  six  weeks  subsequent  to 
the  expiry  of  the  said  three  months,  in  any  newspaper  published 
in  Edmburgh,  and  also  in  any  newspaper  published  in  such 
county,  or  if  there  be  no  newspaper  published  in  such  conntT, 
then  m  any  newspaper  published  in  the  next  or  a  neighbooriiig 
county,  the  grantee  being  always  bound,  upon  payment  of  the 
price,  to  hold  count  and  reckoning  with  the  granter  or  his  fore- 
saids for  the  same,  after  deduction  of  the  principal  sum  seemed, 
interest  due  thereon,  and  liquidated  penalties  corresponding  to 
both  which  may  be  incurred,  and  ail  expenses  attending  the 
sale,  and  for  that  end  to  enter  into  articles  of  roup,  grant 
dispositions,  containing  all  usual  and  necessary  clauses,  and  in 
particular  a  clause  bmding  the  granter  of  the  said  bond  and 
disposition  in  security,  and  his  heirs,  in  absolute  warrandice  of 
sucn  dispositions,  and  obliging  him  and  them  to  corroborate 
and  confirm  the  same,  and  to  grant  all  other  deeds  and  securi- 
ties requisite  and  necessary  by  me  laws  of  Scotland  for  rendering 
such  sale  or  sales  efiectusa,  in  the  same  manner  and  as  amply 
in  every  respect  as  the  granter  could  do  himself;  and  as  il  it 
had  been  thereby  further  provided  and  declared  that  the  said 
proceedings  should  all  be  valid  and  effectual,  whether  the  debtor 
m  the  said  bond  and  disposition  in  security  for  the  time  should 
be  of  full  age,  or  in  pupularity  or  minority,  or  although  subject 
to  any  legal  incapacity,  and  that  such  sale  or  sales  should  be 
equally  good  to  the  purchaser  or  purchasers  as  if  the  granter 
himself  had  made  them,  and  also  tnat  in  carrying  such  sale  or 
sales  into  execution  it  should  be  lawful  to  the  grantee  and  his 
foresaids  to  prorogate  and  adjourn  the  day  of  sue  fix)m  time  to 
time  as  they  should  think  proper,  previous  advertisement  of 
such  adjournment  being  given  in  the  newspapers  above  men- 
tioned once  weekly  for  at  least  three  weeks ;   and  as  if  the 
granter  had  bound  and  obliged  himself  and  his  foresaids  to 
ratify,  approve  of,  and  confirm  any  sale  or  sales  that  should  be 
made  in  consequence  thereof,  and  to  grant  absolute  and  irre- 
deemable dispositions  of  the  lands  and  others  so  to  be  sold  to 
the  purchaser  or  purchasers,  their  heirs  and  assignees,  and  to 
execute  and  deliver  all  other  deeds  and  writings  necessary  for 
rendering  their  rights  complete. 

IX.  And  be  it  enacted,  That  upon  a  sale  being  carried 
through  in  terms  of  this  Act,  and  upon  consignation  of  the 
surplus  of  the  price,  if  any  be,  as  aforesaid,  the  disposition  by 
the  creditor  to  the  purchaser  shall  have  the  effect  of  completely 
disencumbering  the  lands  and  others  sold  of  all  securities  and 
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diligences  posterior  to  the  security  of  such  creditor,  as  well  as 
of  the  security  and  diligence  of  such  creditor  himself. 

No.  57. — 11  and  12  Vict.,  c.  45.  An  Act  to  amend  the  Acts 
for  facilitating  Hie  winding  up  the  Affaire  of  Joint  Stock  Com-' 
panics  unable  to  meet  their  pecuniary  Engagements ;  and  also  to 
facilitate  the  Dissolution  and  winding  up  of  Joint  Stock  Companies 
and  other  Partnerships.  [14th  August  1848.] — CXVI.  And  be  it 
enacted,  That  on  production  at  tne  ofiBce  in  Edinburgh  kept  for 
the  registration  of  deeds,  bonds,  protests,  and  other  writs  regis- 
tered in  the  books  of  Council  and  Session,  of  an  oflSce  copy  of  any 
order  of  the  court  or  of  the  master  made  in  any  proceeding  under 
or  by  virtue  of  this  Act,  and  of  an  affidavit  that  application  has 
been  duly  made  to  the  person  mentioned  in  such  order  for  pay- 
ment of  the  sum  thereby  ordered  to  be  paid  by  him,  and  that 
default  has  been  made  in  payment  thereof,  then  such  order  shall 
thereupon  be  registerable  in  like  manner  as  a  bond  executed 
according  to  the  law  of  Scotland  with  a  clause  of  registration 
therein  contained ;  and  decreet  shall  be  interponed  to  such  order, 
upon  which  execution  shall  pass,  in  like  manner  as  execution 

f)asses  upon  a  decree  interponed  to  such  bond,  and  shall  have  the 
ike  effect  upon  and  against  the  person  named  in  such  order  as 
if  he  had  executed  sucn  bond. 

No.  58. — 12  and  13  Vict.,  c.  34.  An  Act  to  amend  an  Act 
regulating  the  Justice  of  t/ie  Peace  Small  Debt  Courts  in  Scot- 
land. [13th  July  1849.] — Whereas  an  Act  was  passed  in  the 
sixth  vear  of  the  reign  of  his  Majesty  King  George  the  Fourth, 
intituled.  An  Act  to  alter  and  amend  an  Act  passed  in  the 
thirty-ninth  and  fortieth  year  of  King  George  the  Thirds  for  the 
Recovery  of  Small  Debts  in  Scotland^  and  it  is  expedient  that  the 
said  recited  Act  should  be  amended :  Be  it  therefore  enacted  by 
the  Queen's  most  Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  W  the  authority  of  the 
same,  that  all  causes  which  her  Majesty's  lustices  of  the  peace  in 
Scotland  may  competently  hear,  try,  and  determine  under  the 
authority  of  the  said  recited  Act,  and  this  Act  shall  proceed  upon 
complaint,  to  be  signed  by  the  clerk  or  depute-clerk  of  the 
peace  agreeably  to  the  form  in  schedule  (A.)  hereunto  annexed ; 
and  a  copy  of  the  complaint  with  citation  thereon,  and  also  a 
copy  of  tne  account,  document  of  debt,  or  state  of  the  demand, 
being  delivered  by  a  constable  to  the  defender  personally,  or  left 
at  the  dwelling  place  of  the  defender,  or  in  the  case  of  a  company, 
at  the  ordinary  place  of  business  of  the  company,  six  days  at 
least  before  the  met  of  court  mentioned  in  such  complaint,  shall 
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be  good  and  effectnal  to  all  intents  and  purposes,  anjthinj^  in 
the  said  recited  Act  requiring  a  second  citation,  when  the  first 
citation  had  not  been  delivered  personallji  to  the  contrary  not- 
withstanding. 

U.  And  be  it  enacted.  That  where  a  decree  has  been  pro- 
nounced in  absence  of  the  defender,  or  when  absolvitor  Las 
passed  in  absence  of  the  pursuer,  either  before  or  after  the  pass- 
ing of  this  Act,  a  copy  of  the  warrant  for  rehearing  being  serred 
upon  the  other  party  personally,  or  left  at  the  dwelling  place  of 
such  party,  in  the  manner  and  upon  the  indudte  herein-befbre 
prescribed  regarding  the  service  of  a  complaint,  shall  be  an 
authority  for  rehearing  the  cause. 

in.  And  be  it  enacted.  That  any  warrant  or  decree  to  be 
obtained  in  any  such  cause  as  aforesaid,  may  be  enforced  by  a 
constable  either  in  the  county  in  which  the  same  has  been  issued, 
or  in  any  other  county  or  counties,  provided  that,  when  enforced 
in  any  other  county,  the  warrant  or  decree  or  extract  thereof 
shall  nrst  be  endorsed  by  the  clerk  or  depute-clerk  of  the  peace 
of  such  other  county,  who  is  hereby  required  to  make  saca  en- 
dorsement on  payment  of  a  fee  not  exceeding  one  shilling. 

Schedule  (A.) 
No. 

The  Honourable  Her  Majesty's  Justices  of  the  Peace  for 

the  Shire  [or  StewartryJ  of 
To        ^  officers  of  court,  jointly  and  severafly. 

Whereas  it  is  humbly  complained  to  us  by  C.  2>.  Tdesigwh- 
Hon]  that  E,  F.  [designcUion]^  defender,  is  owing  to  tlie  corn- 
plainer  the  sum  of  which  the  said  defender 
refuses  or  delays  to  pay ;  and  therefore  the  said  defender  ought 
to  be  decerned  and  ordained  to  make  payment  to  the  complainer 
with  expenses :  Therefore  it  is  our  will,  that  on  sight  hereof  ye 
lawfully  summon  the  said  defender  to  compear  before  us,  or  any 
two  or  more  of  us,  in  the                     at  upon  the 

day  of  at  of  the  clock 

noon,  to  answer  at  the  complainer^s  instance  in  the 
said  matter,  with  certification,  in  case  of  failure,  of  being  held  as 
confessed ;  requiring  you  also  to  deliver  to  the  defender  a  copy 
of  any  account,  document  of  debt,  or  state  of  the  demand  pur- 
sued for,  and  that  ye  cite  witnesses  and  havers  for  both  parties 
to  compear  at  the  said  place  and  date,  to  give  evidence  m  the 
said  matter  as  accords  of  law. 

Given  under  the  hand  of  the  clerk  of  court,  at 

the  day  of 

eighteen  hundred  and  years. 

J.P.y  Clerk,  [or  Depute  Clerk.] 
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Citation  for  Defender. 

E.  F.,  defender  above  designed,  you  are  hereby  summoned 
to  appear  and  answer  before  the  justices  in  the  matter,  and  at 
the  time  and  place,  and  under  the  certification  set  forth  in  the 
above  copy  of  the  complaint  against  you. 

This  notice  served  upon  the  day 

of  by  me. 

J.  T.y  Constable. 

No.  59. — 12  and  13  Vict.,  c.  106.  An  Act  to  amend  and  con- 
solidate the  Laws  relating  to  Bankrupts.  [Ist  August  1849.] — 
m.  And  be  it  enacted,  that  this  Act  shall  not  extend  to  Scot- 
land or  Ireland,  except  where  otherwise  expressly  provided. 

CXI.  That  if  in  the  execution  of  any  such  warrant  of 
seizure  granted  by  the  court,  it  shall  be  necessary  to  break  open 
any  house,  chamber,  shop,  warehouse,  door,  trunk,  or  chest  of 
the  bankrapt  in  Scotland,  where  any  of  the  property  of  such 
bankrupt  shall  be  reputed  to  be,  or  to  seize  and  get  possession 
of  such  property,  such  warrant,  after  having  been  venfied  upon 
oath,  mav  oe  backed  or  endorsed  by  any  Judge  Ordinary  or 
justice  of  the  peace  in  Scotland,  who  are  hereby  required,  with- 
in their  respective  jurisdictions,  to  back  or  endorse  the  same ; 
and  such  warrant  so  endorsed  shall  be  sufScient  authority  to  the 
messenger  or  his  assistant  bringing  such  warrant,  and  to  all 
officers  of  the  law  in  Scotland,  to  execute  the  same  within  the 
county  or  burgh  wherein  it  is  so  endorsed,  and  in  virtue  thereof 
to  break  open  the  house,  chamber,  shop,  warehouse,  door,  trunk, 
or  chest  oi  such  bankrupt,  and  to  seize  and  take  possession  of 
such  property,  to  be  distributed  under  the  bankruptcy,  or  other- 
wise aealt  with  according  to  law. 

No.  60.-13  and  14  Vict,  e.  36.  CouH  of  Session.— XYlll. 
And  be  it  enacted.  That  it  shall  not  be  necessary  that  any  sum- 
mons before  the  Court  of  Session  shall  proceed  upon  a  bill ;  and 
no  summons  passing  the  signet  shall  bear  any  date  but  the  date 
of  signeting,  which  shall  be  held  to  be  the  date  of  the  summons. 

XX.  And  be  it  enacted.  That  every  execution  of  a  summons, 
and  every  execution  of  intimation  of  a  note  of  suspension,  or  of 
suspension  and  interdict,  or  of  suspension  and  liberation,  or  of 
advocation,  shall  be  written  at  the  end  of  the  summons  itself,  or 
at  the  end  of  the  usual  certified  copy  of  such  note  of  suspension, 
or  of  suspension  and  interdict,  or  of  suspension  and  liberation,  or 
of  advocation,  and,  where  necessary,  on  continuous  sheets,  but 
not  on  a  separate  paper;  and  such  execution  shall  be  in  the 
form,  or  as  nearly  as  may  be  in  the  form,  of  schedule  (B.)  hereunto 
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annexed,  whicb  form  shall  be  equally  valid  and  effectual  in  aH 
respects  as  the  longer  form  of  execution  at  present  in  use. 

XXI.  And  be  it  enacted.  That  all  sammonses  before  the 
Court  of  Session  may  proceed  on  fourteen  days  warning  inhere 
the  defender  is  withm  Scotland,  unless  in  Oi^ej  or  Shetland, 
and  twenty-one  days  warning  where  he  is  in  Orkney  or  Shetland 
or  furth  of  Scotland,  in  place  of  the  longer  indudae  required  by 
the  present  practice;  and  such  shorter  induciae  shall  also  be 
competent  and  sufficient  in  respect  to  all  other  letters  passing 
her  Majesty's  signet  bearing  a  citation,  charge,  publication,  or 
service  against  persons  withm  or  furth  of  Scotland  respectiTely; 
and  in  respect  to  all  edictal  char^  upon  decrees  and  roistered 
protests :  provided  always,  that  m  all  cases  where  any  shorter 
mduciae  than  the  inducise  above  mentioned  are  at  present  saffi- 
cient,  such  shorter  inducise  shall  continue  to  be  sufficient  after 
the  passing  of  this  Act. 

XXIL  And  be  it  enacted,  That  the  subsisting  (brms   of 
edictal  citation,  charge,  publication,  citation,  and  service  at  the 
market  cross  of  Edinburgh,  and  pier  and  shore  of  Leith,  in  pro- 
cesses of  ranking  and  sale,  and  in  all  other  processes  and  pro- 
ceedings whatsoever,  and  also  the  subsisting  forms  of  edictal 
citations  of  the  minor's  next  of  kin  at  the  market  cross  of  the 
county  town  or  head  burgh  of  the  shire  where  the  minor  has  his 
lands  and  goods,  and  of  citation  of  the  tutors  and  curators  of 
minors  at  the  market  cross  of  the  county  town  or  head  borgh  of 
the  shire  of  the  minor^s  residence,  shall  cease  and  be  discontinued; 
and  in  lieu  thereof  all  such  edictal  citations,  charges,  publications, 
citations,  and  services  shall  be  done  and  performed  by  deliveiy 
of  a  copy  thereof  at  the  Office  of  the  Keeper  of  Edictal  Citations 
accordmg  to  the  mode  established  by  the  said  recited  Act  passed 
in  the  sixth  year  of  the  reign  of  his  late  Majesty  King  George 
the  Fourth,  m  regard  to  persons  furth  of  Scotland,  and  by  an 
Act  of  Sederunt  of  the  Court  of  Session,  dated  the  twenty-fourth 
day  of  December  one  thousand  eight  hundred  and  thirty-eight. 

XLII.  And  be  it  enacted.  That  all  the  powers  and  duties 
in  regard  to  the  summoning  of  juries  for  the  trial  of  issues  in 
civil  causes  at  present  exercised  or  performed  by  the  Court  of 
Session,  or  by  any  Division  of  the  said  court,  or  by  any  clerk  or 
clerks  in  jury  causes,  may  be  competently  exercised  and  per- 
formed by  any  Lord  Ordinary,  or  by  any  clerk  of  Session  offici- 
ating either  in  the  Outer  or  Inner  House;  and  it  shall  be 
lawrul  for  any  Lord  Ordinary,  in  any  cause  depending  before 
the  Court  of  Session,  on  the  application  of  either  of  the  parties, 
to  appoint  any  issue  or  issues  in  such  cause  to  be  triea  by  a 
special  jury. 

XLII.  And  be  it  enacted,  That  a  copy  of  the  interlocutor 
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fixing  the  trial,  certified  by  the  clerk  to  the  process  or  by  his 
assistant,  shall  be  a  sufficient  warrant  to  any  messenger  at  arms 
to  cite  witnesses  and  havers  to  fhe  said  trial,  either  for  the 
pursuer  or  defender. 

Schedule  (B.) 

This  summons  [or  note  of  suspension,  or  note  of  suspension 
and  interdict,  or  note  of  suspension  and  liberation,  or  note  of 
advocation],  executed  [or  intimated]  by  me  [insert  name]y 
messenger  at  arms,  against  [or  to]  [insert  name  or  namesly  de- 
fender [or  defenders,  or  respondent  or  respondents]  [state  whether 
personally  or  otherwise\  in  presence  of  [insert  name  and  designa^ 
tion  of  witness\j  this  day  of  eighteen 

hundred  and  years. 

[SigmUure  of  messenger^ 
C.  D.y  witness. 

No.  61.— 16  and  17  Vict.,  c.  80.  An  Act  to  facilitate  Pro- 
cedure  in  the  Sheriff  Courts  in  Scotland,  [15th  August  1853.] 
— Whereas  an  Act  was  passed  in  the  first  year  of  the  reign  of 
her  present  Majesty,  intituled  An  Act  for  the  more  effectual 
Recovery  of  Small  Debts  in  the  Sheriff  CourtSy  and  for  regulating 
the  Establishment  of  Circuit  Courts  for  the  Trial  of  Small  Debt 
Causes  by  the  Sheriffs  in  Scotland;  and  another  Act  was  passed 
in  the  session  of  Parliament  held  in  the  first  and  second  years  of 
the  reign  of  her  present  Majesty,  intituled  An  Act  to  regulate  the 
Constitutionj  Jurisdiction^  and  Forms  of  Process  in  Sheriff  Courts 
in  Scotland:  And  whereas  it  is  expedient  to  facilitate  procedure  in 
the  Sherifi*  Courts  in  Scotland,  and  to  make  further  provision  for 
the  cheap  and  speedy  administration  of  justice  in  the  said  courts : 
Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

I.  With  respect  to  cases  in  the  Sheriff  Court,  other  than 
those  provided  for  by  the  first-recited  Act  as  extended  by  this 
Act,  be  it  enacted  as  follows  : 

The  summons  shall  be  in  the  form,  as  nearly  as  may  be,  of 
the  schedule  f  A.)  annexed  to  this  Act,  and  such  short  form 
shall  be  equally  effectual  to  all  intents  and  purposes,  including 
arrestment  on  the  dependence  where  the  summons  contains  a 
warrant  to  arrest  in  terms  of  such  schedule,  as  the  forms  at 
present  in  use. 

n.  Where  no  appearance  shall  be  entered  for  the  defender, 
the  Sheriff  may,  at  any  court  held  after  the  day  of  compearance, 


544  APPENDIX. 

give  decree  in  teims  of  8ach  snmmonsi  in  like  manner  as  at 

S resent  where  no  appearance  is  made  for  the  defender,  and  sach 
ecree  shall  be  in  all  respects  equivalent  to  a  decree  in  absence 
obtained  under  the  forms  at  present  in  use:  provided  alwajrs, 
that  the  defender  may  obtain  himself  reponed  against  such  decree, 
whether  extracted  or  not,  at  any  time  before  implement  has 
followed  thereon,  or  af^ainst  such  part  thereof  as  may  not  have 
been  implemented,  by  lodmne  with  the  Sheriff-clerk  a  reponing 
note  in  the  form  in  shedule  m.)  annexed  to  this  Act,  and  con- 
signing therewith  the  sum  ox  expenses  decerned  for,  a  copy  of 
which  note  shall  at  the  same  time  be  delivered  or  transmitted 
through  the  post  o£Sce  to  the  pursuer  or  his  agent  in  the  action, 
and  a  certificate  by  the  Shenff-clerk  that  such  note  has  been 
lodged  shall  operate  as  a  sist  of  diligence :  And  when  snob  note 
shall  have  been  lodged,  and  consignation  made  as  aforesaid,  the 
Sheriff  shall  pronounce  a  judgment  reponing  the  defender,  and 
shall  also  appoint  the  consigned  money  to  be  paid  over  to  the 
pursuer,  unless  special  cause  shall  be  shown  to  the  contrary,  and 
the  cause  shall  thereafter  proceed  in  all  respects  as  if  appearance 
were  made  therein,  in  manner  herein-after  provided,  oi  the  date 
of  such  judgment :  provided  always,  that  when  a  charse  has 
been  given,  or  any  step  of  diligence  has  been  taken  on  the  decree, 
prior  to  the  application  to  be  reponed,  it  shall  be  competent  to 
the  Sheriff  in  the  course  of  the  proceedings  in  the  cause  to  deceni 
in  favour  of  the  pursuer  for  the  expense  of  such  chaige  or 
diligence,  or  such  part  thereof  as  shall  be  just. 

Y II.  In  all  applications  before  the  Sheriff  which  are  at  present 
commenced  by  petition,  and  are  not  otherwise  regulated  oy  this 
Act,  the  petition  shall  be  as  nearly  as  may  be  in  the  form  of 
schedule  (E.)  annexed  to  this  Act ;  and  thereafter  the  prooedore 
under  such  petition  shall,  as  nearly  as  may  be,  be  the  same  as 
herein-before  provided  in  regard  to  ordinary  actions. 

IX.  Every  execution  of  a  summons,  and  every  execution  of 
service  of  a  petition,  shall  be  written  at  the  end  of  the  summons  or 
petition  itself,  and  when  necessary  on  continuous  sheets,  but  not 
on  a  separate  paper ;  and  such  execution  shall  be  in  the  form,  or 
as  nearly  as  may  be  in  the  form,  of  schedule  (F.)  annexed  to  this 
Act,  which  form  shall  be  equally  valid  and  effectual  in  all  respects 
as  the  longer  form  of  execution  at  present  in  use. 

XI.  When  a  diet  of  proof  shall  be  appointed  by  the  Sheriff, 
a  copy,  certified  by  the  Sheriff-clerk,  of  the  interlocutor  fixing 
such  diet,  or  of  that  portion  of  sach  interlocutor  which  relates  to 
that  matter,  shall  be  a  sufficient  warrant  to  any  sheriff-officer  in 
Scotland  (acting  within  his  own  county),  to  cite  witnesses  and 
havers,  at  the  instance  either  of  the  pursuer  or  defender,  to  attend 
such  proof;  and  such  warrant  shall  have  the  same  force  and 
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operation  in  any  other  conntj  as  in  the  county  in  which  it  was 
issued,  the  same  being,  in  every  case  in  which  it  is  executed  in 
another  county  from  that  in  which  it  is  issued,  indorsed  by  the 
Sheriff-derk  of  such  other  county,  who  is  hereby  required  to 
make  and  date  such  indorsation ;  and  the  citation  and  execution 
thereof  shall  be  in  the  form  of  schedule  (G.)  annexed  to  this  Act: 
and  if  any  witness  or  haver  duly  cited  on  a  citation  of  at  least 
forty-eight  hours  shall  fiiil  to  appear,  he  shall  forfeit  and  pay  a 
penalty  not  exceeding  forty  shillings,  unless  a  reasonable  excuse 
DC  ofiPered  and  sustained  by  the  SherifP,  for  which  penalty  decree 
shall  be  given  by  the  Sheriff  in  favour  of  the  party  on  whose 
behalf  he  was  cited ;  and  it  shall  be  further  competent  to  the 
Sheriff  to  grant  second  diligence  for  compelling  the  attendance 
of  such  witness  or  haver,  the  expense  whereof  wall  in  like  man- 
ner be  decerned  for  against  the  witness  or  haver  against  whom 
the  same  has  been  issued,  unless  a  special  reason  to  the  contrary 
be  stated,  and  sustained  by  the  Sheriff. 

XXVI.  And  with  respect  to  small  debt  cases  not  exceeding 
twelve  pounds : 

The  provisions  of  the  said  first-recited  Act  shall  be  extended 
to  all  causes,  prosecutions,  applications  for  sequestration  and  sale, 
and  other  actions  and  proceeaings  of  the  nature  set  forth  in  the 
said  first-recited  Act,  wherein  the  debt,  demand,  or  penalty  in 
question,  or  the  fund  in  medio^  shall  not  exceed  the  value  of 
twelve  pounds,  exclusive  of  expenses  and  fees  of  extract ;  and 
the  said  first-recited  Act  shall  be  read  and  construed  as  if  the 
words  Hwelve  pounds'  were  substituted  for  the  words  ^  eight 
pounds  six  shiUings  and  eightpence,'  whenever  these  latter  words 
occur  in  the  said  first^recited  Act :  provided  always  that  in  any 
case  in  which  a  decree  pronounced  by  the  Sheriff  in  the  Small 
Debt  Court  for  any  sum  exceeding  eight  pounds  six  shillings  and 
eightpence  shall  have  been  put  to  execution  by  imprisonment, 
the  party  so  imprisoned  shall  be  entitled  to  bring  such  decree 
under  review  oi  the  Sheriff  by  way  of  suspension  and  liberation, 
and  such  suspension  and  liberation  shall  proceed  in  the  form 
provided  for  summary  petitions  by  this  Act. 

XXIX.  And  with  respect  to  actions  of  removing  before  the 
Sheriff  Court,  be  it  enacted  as  follows : 

It  shall  be  competent  to  raise  a  summons  of  removing  at  any 
time,  provided  there  be  an  interval  of  at  least  forty  days  between 
the  date  of  the  exelcntion  of  the  summons  and  the  term  of  removal, 
or  where  there  is  a  separate  ish  as  regards  lands  and  houses,  or 
otherwise,  between  tne  date  of  the  execution  of  the  summons 
and  the  ish  which  is  first  in  date. 

XXX.  When  any  lands  or  heritages  are  held  under  a  pro- 
bative lease,  specifying  a  term  of  endurance,  such  lease,  or  an 
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extract  thereof,  from  the  books  of  any  Court  of  Record,  shall 
have  the  same  force  and  effect  in  every  respect  as  any  extnct 
decree  of  removing  obtained  in  any  ordinary  action  of  removing 
at  the  instance  of  the  party,  grantor  of  such  lease,  or  in  the 
right  of  the  granter  of  such  lease,  against  the  party  in  possession 
under  such  lease,  whether  such  party  in  possession  be  the  lessee 
named  in  such  lease  or  not,  decerning  such  party  in  nossession, 
his  family,  sub-tenants,  cottars,  and  dependants,  with  their  ^roods 
and  gear,  to  be  removed  and  ejected  from  the  said  lands  or 
heritages  at  the  term  or  terms  corresponding  to  the  expiration 
of  the  term  or  terms  of  endurance  specified  in  such  lease ;  and 
such  lease  or  extract  thereof  shall,  along  with  a  written  autbori^ 
signed  by  the  landlord  or  his  factor  or  agent,  be  a  sufficient 
warrant  to  any  sheriff-officer  or  messenger-at-arms  of  the  county 
within  which  such  lands  or  heritages  are  situate,  to  remove  and 
eject  such  party  in  possession,  and  his  foresaids,  from  such  lands 
or  heritages  on  the  elapse  of  such  specified  term  or  terms  respec- 
tively, and  to  return  an  execution  thereof  in  common  form : 
provided  always,  that  previous  notice  to  remove  shall  be  given 
to  such  party  m  possession  at  least  fortv  days  before  the  expira- 
tion of  the  term  of  endurance  specified  in  such  lease,  or  wnere 
the  lease  has  a  separate  ish  as  regards  land  and  houses,  or  other- 
wise, at  least  forty  days  before  that  ish  which  is  first  in  date,  by 
causing  to  be  delivered  to  such  party  in  possession,  or  to  be  left 
at  his  ordinary  dwelling  house,  or  to  be  transmitted  to  his  known 
address  through  the  post  office,  previous  to  the  commencement 
of  such  perioa  of  forty  days,  a  notice  by  a  sheriff-officer  of  the 
county  in  which  such  lands  or  heritages  are  sitaate,  or  messenger- 
at-arms,  in  the  form  in  schedule  (I.)  annexed  to  this  Act;  and  a 
certificate  endorsed  on  such  lease  or  extract  that  such  notice  has 
been  duly  given,  signed  by  a  sheriff-officer  of  such  county^  or 
messenger-at-arms,  and  attested  by  one  witness,  in  the  form  in 
schedule  (J.)  annexed  to  this  Act,  or  an  acknowledgment  to  that 
effect  endorsed  thereon  by  such  party  in  possession  himself,  or  by 
his  known  agent  on  his  liehalf,  shall  be  sufficient  evidence  that 
such  notice  nas  been  given :  provided  also,  that  no  such  removal 
or  ejectment  by  virtue  of  this  enactment  shall  be  competent  after 
six  weeks  have  elapsed  from  the  expiration  of  the  term  of  endur- 
ance specified  in  such  lease,  or  where  the  lease  has  a  separate  ish 
as  regards  land  and  houses  or  otherwise,  aft;er  six  weeks  have 
elapsed  from  that  ish  which  is  last  in  date ;  and  provided  further, 
that  nothing  herein  contained  shall  be  construed  to  prevent  any 
proceedings  under  this  enactment  fix>m  being  brought  under 
suspension  in  common  form. 

XXXI.  Where  any  tenant  in  possession  of  any  lands  or 
heritages  shall^  whether  at  the  date  of  entering  upon  his  lease, 
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or  at  anj  other  time,  grant  a  letter  of  removal,  either  holograph 
or  attested  bj  one  witness,  in  the  form  in  schedule  (K.)  annexed 
to  this  Act,  such  letter  of  removal  shall  have  the  same  force  and 
effect  in  every  respect  as  any  extract  decree  of  removing  obtained 
in  any  ordinary  action  of  removing  at  the  instance  of  the  party 
to  whom  such  letter  of  removal  is  granted,  or  of  the  party  in 
his  right  against  the  party  granter  of  such  letter  of  removal,  or 
the  party  in  his  right  as  tenant  decerning  such  party  granter  of 
such  letter,  or  sucn  party  in  his  right,  as  the  case  may  be,  his 
family,*  sub-tenants,  cottars,  and  dependants,  with  their  goods 
and  gear,  to  be  removed  and  ejected  from  the  said  lands  and 
heritages  at  the  term  or  terms  of  removal  respectively  specified 
in  such  letter  of  removal ;  and  such  letter  of  removal  shall  be  a 
sufficient  warrant  to  any  sheriff-officer  of  the  county  within 
which  such  lands  or  heritages  are  situate,  to  remove  and  eject 
such  partr  granter  of  such  letter  of  removal,  or  such  party  in  his 
right,  and  his  foresaids,  from  such  lands  and  heritages,  on  the 
elapse  of  such  specified  term  or  terms  respectively,  and  to  return 
an  execution  tnereof  in  common  form :  provided  always,  that 
where  such  letter  of  removal  shall  bear  date  more  than  six  weeks 
before  the  term  of  removal,  or  the  ish  first  in  date,  specified 
in  such  letter  of  removal,  previous  notice  to  remove  snail  be 
given  to  the  party  granter  oi  such  letter  of  removal,  or  to  such 
party  in  his  nght,  at  least  forty  days  before  such  term  of  removal, 
or  where  such  letter  of  removal  specifies  a  separate  ish  as  regards 
lands  and  houses  or  otherwise,  at  least  fortv  days  before  that  ish 
which  is  first  in  date,  by  causing  to  be  delivered  to  such  party 
granter  of  such  letter  of  removal,  or  to  such  party  in  his  rignt,  or 
to  be  left  at  his  ordinary  dwelling  house,  or  to  be  transmitted  to 
his  known  address  through  the  post  office,  previous  to  the  com- 
mencement of  such  penod  of  forty  days,  a  notice  by  a  sheriff- 
officer  of  the  county  in  which  such  lands  or  heritages  are  situate, 
in  the  form  of  schedule  (I.)  annexed  to  this  Act ;  and  a  certificate 
endorsed  upon  such  letter  of  removal  that  such  notice  has  been 
duly  given,  signed  by  a  sheriff-officer  of  such  county,  and 
attested  by  one  witness  in  the  form  of  schedule  (J.)  annexed  to 
this  Act,  or  an  acknowledgment  to  that  effect  endorsed  thereon 
by  the  granter  of  such  letter  of  removal,  or  other  party  in  his 
nght,  or  by  the  known  agent  of  the  granter  of  such  letter  of 
removal,  or  other  party  on  his  behalf,  shall  be  sufficient  evidence 
that  such  notice  has  been  given :  provided  also,  that  no  such 
removal  or  ejectment  by  virtue  of  tnis  enactment  shall  be  com- 
petent afler  six  weeks  hstve  elapsed  from  the  expiration  of 
the  term  of  endurance  specified  m  such  letter  of  removal,  or 
where  such  letter  of  removal  has  a  separate  ish  as  regards  lands 
and  houses  or  otherwise,  after  six  weeks  have  elapsed  firom 
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that  isli  which  is  last  in  date ;  and  ixrovided  fbrllier,  that  nothing 
herein  contained  shall  be  constmea  to  preyent  any  proceeding 
under  this  enactment  from  being  bron^t  nnder  sospension  in 
common  form* 

XXXIL  And  whereas  it  is  desirable  that  the  jniisdiction  of 
the  Sheriff  should  be  extended  to  questions  relating  to  non-pay- 
ment of  feu  duties  for  real  subjects  of  small  amount,  wherever, 
in  subjects  not  exceeding  in  yearly  yalne  the  sum  of  twenty-fiye 
pounds,  the  vassal  shall  nave  run  in  arrear  of  his  fea  dnty  fisr 
two  years :  It  shall  be  competent  for  liie  superior  to  raise  an 
action  before  the  Sheriff  in  ordinary  form,  setting  forth  that  the 
sul^ect  is  of  the  value,  and  that  the  feu  duty  has  ran  in  arrear 
as  aforesaid,  and  concluding  that  the  vassal  should  be  removed 
from  his  possession,  and  that  warrant  to  tiiat  efiect  should  be 

granted,  and  thereailer  the  cause  shall  proceed  in  the  manner 
erdn  provided  in  ordinary  actions;  and  if  the  defendant  shall 
foil  to  appear,  or  i£  it  shall  be  proved  to  the  Sheriff  by  8n<di 
evidence  as  he  may  require  that  tne  subject  is  of  the  value^  and 
that  the  feu  duty  is  in  arrear  as  aforesaid,  he  shall  grant  warrant 
in  terms  of  the  conclusions  of  the  summons,  which  warrant  shall 
be  executed  at  the  fost  term  of  Whitsunday  or  Martinmas,  whidi 
shall  first  occur,  four  months  after  the  same  is  issued  by  the 
Shoriff,  and  such  warrant,  so  executed,  shall  have  the  eflSsct^  in 
relation  to  the  said  possession,  of  a  decree  of  irritancy  ob  nan 
S€dutufn  canonem :  provided  always,  that  it  shall  be  competent 
to  the  vassal,  at  any  time  within  one  year  from  the  date  ot  such 
removal,  to  raise  an  action  of  declarator  in  the  Court  of  Session 
for  vindication  of  such  subject  on  any  ground  proceeding  en 
challenge  of  the  tide  of  the  superior,  which  shall  not  be  caUed 
in  question  before  the  Sheriff  except  on  grounds  instantiy  veri- 
fied by  the  tides  of  the  superior,  and  that  it  shall  be  competent 
to  the  vassals  at  any  time  before  such  warrant  is  executed,  to 
purge  the  irritancy  mouired  by  payment  of  the  arrears  pursued 
for  with  the  expenses  incurred  by  the  superior  in  such  proceed- 
ings; provided  also,  diat  in  leases  for  a  longer  endurance  than 
twenty-one  years,  the  landlord  shall  have  the  like  remedies 
against  his  tenant,  in  case,  of  the  non-payment  of  rent,  mutatis 
mutandisy  that  are  hereby  given  to  the  superior  against  his  vassal. 

SCHEDULES  BEFEBHED  TO  IN  THE  FOBSGdNO  ACT. 

Schedule  (A.) 

Petiiary  Summons. 

A.  JB.,  Sheriff  of  the  county  of  to  o£5cers  of  court, 

joindy  and  severally :   Whereas  it  is  shown  to  me  by  C.  D. 
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[design  himjj  pursaer,  against  E.  F.  [desian  hinijj  defender,  in 
terms  of  the  conclusions  under-written :  Therefore  the  defender 
ought  to  be  decerned  to  p&y  to  the  pursuer  the  sum  of 
contained  in  a  bill  drawn  by  the  pursuer  upon  and  accepted  hy 
the  defender,  dated  •  and  payable  after  date, 

with  the  legal  interest,  thereof,  till  payment  [or  to  make  delivery 
to  the  pursuer  of  sold  by  the  detender  to  him ;  or  to 

pay  to  the  pursuer  the  sum  of  for  goods  sold  by  the 

pursuer  to  the  defender,  per  account  commencing  the 
day  of  and  ending  the  day  of  annexed 

hereto ;  or  to  pay  to  the  pursuer  the  sum  of  being 

damages  sustained  by  the  pursuer,  in  consequence  of  the' de- 
fender having  slandered  the  pursuer  by  stating  or 
othertoUey  according  to  the  nature  and  circumstances  of  the' action']^ 
with  expenses :  And  my  will  is  that  ye  summon  the  defender  to 
compear  in  my  court-house  at  upon  the  sixth  day  next 
after  the  date  of  your  citation,  in  the  hour  of  cause,  witn  con- 
tinuation of  days,  to  answer  in  the  premises ;  with  certification 
in  case  of  failure,  of  being  held  as  confessed ;  [and  if  arrestment 
on  the  dependence  is  required^  add]  and  that  ye  arrest  in  security 
the  defender's  goods,  monies,  debts,  and  effects.  Given  at 
the            day  of                                     G.  H.,  Sheriff-Clerk. 

Schedule  (F.) 
Form  of  Execution  of  Summons  or  Petition. 

This  summons  [or  petition]  executed  [or  served]  by  me  [insert 
name]  sheriff-officer,  against  [or  upon]  [insert  name  or  names] 
defender  [or  defenders,  or  respondent  or  respondents],  [state 
whether  personally  or  otherwise]y  in  presence  of  [insert  name  and 
designation  of  witness]^  this  day  of  eighteen 

hundred  and  years* 

L.  M.,  Witness.  E.  F.,  Sheriff-Officer. 

Schedule  (G.) 
Citation  of  Witnesses  and  Havers. 

C.  D.  [desian  him].    You  are  hereby  cited  to  attend  in  the 

Sheriff  court  of  the  county  of  on  the  day  of 

at  o'clock,  within  to  give  evidence  for  the 

fursuer  [or  defender]  in  the  action  at  the  instance  of  ^.  [design 
tm],  pursuer,  against  B.  [design  Atm],  defender,  and  that  under 
the  penalty  of  forty  shillings  sterling  if  you  fail  to  attend.  [If  a 
haver^  «ay,]  and  you  are  required  to  bring  with  you  [specify 
documents  required].    Dated  this  day  of 

E.  F.y  Sheriff-Officer. 
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Execution  against  Witnesses  and  Havers, 

Upon  the  day  of  I  duly  cited  C.  D.  \desifffi  hkn] 

to  attend  in  the  Sherm  conrt  of  the  county  of  on 

the  day  of  at  o'clock,  within  j  to  giire 

evidence  for  the  pursuer  [or  defender],  in  the  action  at  the 
instance  of  A.  [design  himj,  pursuer,  against  B.  [design  AmiJ, 
defender.  [If  a  haver^  sayX  And  I  also  required  nim  to  bring 
with  him  [specify  documents].  This  I  did  by  delivering  a  jnst 
copy  of  citation  to  the  above  effect,  signed  by  me,  to  the  said 
C  i?.,  personally  [or  otherwise^  as  the  c<ue  may  be']. 

E.  F.y  Sheriff-Officer. 

Schedule  (I.) 

Notice  to  Bemove. 

[Place  and  Daie^ 
You  are  required  to  remove  firom  the  farm  of  [insert  wunne 
by  which  usually  hnown\,  at  the  term  of  next,  as  to  the 

houses  and  grass,  and  at  the  separation  of  the  crop  from  the 
ground  as  to  the  arable  land  [or  as  the  case  may  be\j  in  terms 
of  the  lease  thereof  [or  in  terms  of  your  letter  of^  removal], 
dated  E.  F.y  Sheriff-Officer. 

[Address]  G.  H. 
[deeign  Aim.] 

Schedule  (J.) 

CertiJiccUe  of  Notice  to  Remove. 

[Place  and  Dats.^ 

I,  E.  F.y  sheriff-officer  of  the  county  of  certify, 

that  on  the  day  of  notice  to  remove,  in  terms 

of  this  lease  [or  letter  of  removal]  at  ikest  [according  to 

the  temu  of  the^  notice]^  was,  in  presence  of  L.  M.  [design  Atm], 


subscribing  witness,  given  by  me  to  G.  H.^  the  tenant,  by 
delivering  such  notice  to  him  personally  [or  by  leaving  sucn 
notice  at  nis  ordinary  dwelling  house  at  or  by  transmitting 

such  notice  to  him  through  the  post  office  to  his  known  address, 
as  follows :  [insert  address  to  which  notice  sent]. 

L.  M.y  Witness.  E.  F^  Sheriff-Officer. 

Schedule  (K.) 

Letter  of  Removal. 

[Place  and  Date.^ 
Sib, — ^I  am  to  remove  from  the  farm  of  [insert  name  by  which 
usually  known]^  at  the  term  of  eighteen  hundred  and 


-^^ 
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as  to  the  houses  and  grass,  and  at  the  separation  of 
the  crop  from  the  ground  as  to  the  arable  land  [or  as  the  case 
may  be]. 

I  am. 

Your  obedient  servant, 
[Signed  by  the  Tenant."] 
[Address,] 
Note,—^  this  letter  is  not  holograph  of  the  granter  of  it,  it 
must  be  attested  by  one  witness,  thus, — 

L.  M.J  Witness. 


Schedule  (L.)     ' 

Herefore  it  is  my  will,  and  I  command  you,  that  on  sight 
hereof  ye  pass,  and  in  her  Majesty's  name  and  authority  and 
mine  lawfully  summon,  warn,  and  cnarge  the  said  [accttsed  party] 
to  compear  personally  before  me,  or  any  of  my  substitutes,  in  a 
court  to  be  nolden  by  us,  or  any  of  us,  at  upon  the 

day  of  in  the  hour  of  cause,  at  o'clock,  forenoon,  for 

the  first  diet,  there  to  plead  guilty  or  not  guilty,  and  to  underlye 
the  law  for  the  crimes  above  mentioned ;  and  also,  if  required, 
upon  the  day  of  for  the  second  diet,  at  o  clock, 

forenoon,  again  to  plead  guilty  or  not  guilty,  and  to  underlye 
the  law  as  aforesaia;  as  also,  if  required  for  the  said  second 
diet,  alternately,  that  ye  summon  an  assize  hereto,  being  not 
fewer  than  the  number  of  forty-five  persons,  together  with  such 
witnesses  as  best  know  the  verity  of  the  premises,  whose  names 
are  hereto  subjoined  in  a  list  subscribed  by  the  complainer  per- 
sonally, or  at  their  dwelling  places,  all  to  compear  before  me 
or  any  of  my  substitutes,  time  and  place  of  said  second  diet  of 
compearance. 

[And  so  on  to  the  end  of  the  mil  now  in  common  iise.] 

No.  62. — 17  and  18  Vict.,  c.  34.  An  Act  to  enable  the  Courts 
of  Law  in  England,  Ireland,  and  Scotland,  to  issue  Process  to 
compel  the  Attendance  of  Witnesses  out  of  their  Jurisdictiony  and 
to  give  Effect  to  the  Service  of  such  Process  in  any  part  of  the 
United  Kingdom.  [10th  July  1854.1 — ^Whereas  great  inconve- 
nience arises  in  the  administration  of  justice  from  the  want  of  a 
power  in  the  superior  courts  of  law  to  compel  the  attendance  of 
witnesses  resident  in  one  part  of  the  Unitea  Kingdom,  at  a  trial 
in  another  part,  and  the  examination  of  such  witnesses  by  com- 
mission is  not  in  all  cases  a  sufScient  remedy  for  such  inconve- 
nience :  Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
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Spiritaal  and  Temporal,  and  Commons,  m  this  present  Parlia- 
ment assembled,  and  bj  the  anthority  of  the  same^  as  fello-ws : 

I.  If^  in  any  action  or  soit  now  or  at  any  time  hereafter  de- 
pending in  any  of  her  Majesty's  Superior  Courts  of  Common 
Law  at  Westminster  or  Dublin,  or  the  Court  of  Session  or  fix- 
chequer  in  Scotland,  it  shall  appear  to  the  court  in  which  snch 
action  is  pending,  or  if  such  court  is  not  sitting,  to  Buy  Judge 
of  any  of  the  said  courts  respectively,  that  it  is  proper  to  compel 
the  personal  attendance  at  any  trial  of  any  witness  who  may 
not  be  within  the  jurisdiction  of  the  court  in  which  snch  action 
is  pendinxr,  it  shall  be  lawful  for  such  court  or  judge,  if  in  his 
or  their  aiscretion  it  shall  so  seem  fit,  to  order  that  a  writ,  called 
a  writ  of  subpcena  ad  testificandum  or  of  subpoena  duces  tecum 
or  warrant  ot  citation  shall  issue  in  special  form,  commanding 
such  witness  to  attend  such  trial  wherever  he  shall  be  within  the 
United  Kingdom,  and  the  service  of  any  such  writ  or  process  in 
any  part  of  the  United  Kingdom  shall  be  as  valid  ana  efiectaal 
to  all  intents  and  purposes  as  if  same  had  been  served  within 
the  jurisdiction  of  the  court  from  which  it  issues. 

II.  Every  such  writ  shall  have  at  foot  thereof  a  statement  or 
notice  that  the  same  is  issued  by  the  special  order  of  the  court 
or  judge,  as  the  case  may  be ;  and  no  such  writ  shall  issue  with-* 
out  such  special  order. 

III.  In  case  any  person  so  served  shall  not  appear  according 
to  the  exigency  of  such  writ  or  process,  it  shall  be  lawful  finr  die 
court  out  of  which  the  same  issued,  upon  proof  made  of  the 
service  thereof,  and  of  such  default,  to  the  satisfaction  of  the  said 
court,  to  transmit  a  certificate  of  such  default  under  the  seal  of 
the  same  court,  or  under  the  hand  of  one  of  the  judges  or  jus- 
tices of  the  same,  to  anv  of  her  Majesty's  Superior  Courts  of 
Common  Law  at  Westminster,  in  case  such  service  was  had  in 
England,  or  in  case  such  service  was  had  in  Scotland  to  the 
Court  of  Session  or  Exchequer  at  Edinburgh,  or  in  case  such 
service  was  had  in  Ireland  to  any  of  her  Majesty's  Superior 
Courts  of  Common  Law  at  Dublin ;  and  the  court  to  which 
such  certificate  is  so  sent  shall  and  may  thereupon  proceed 
against  and  punish  the  person  so  having  made  demult,  in  like 
manner  as  they  might  have  done  if  sucn  person  had  neglected 
or  refused  to  appear  in  obedience  to  a  writ  of  subpoena  or  other 
process  issued  out  of  such  last-mentioned  court. 

IV.  None  of  the  said  courts  shall  in  any  case  proceed 
against  or  punish  anv  person  for  having  made  default  by  not 
appearing  to  give  evidence  in  obedience  to  any  writ  of  subpcena 
or  other  process  issued  under  the  powers  given  by  this  Act,  un* 
less  it  shall  be  made  to  appear  to  such  court  that  a  reasonable 
and  sufficient  sum  of  money  to  defiray  the  expenses  of  craving 
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and  attending  to  give  evidence,  and  of  returning  from  giving 
snch  evidence,  had  been  tendered  to  snch  person  at  the  time 
when  sach  writ  of  subpoena  or  process  was  served  upon  such 
person. 

y.  Nothing  herein  contained  shall  alter  or  afiect  the  power 
of  any  of  such  courts  to  issue  a  commission  for  the  examination 
of  witnesses  out  of  their  jurisdiction,  in  any  case  in  which,  not- 
withstanding this  Act,  they  shall  think  fit  to  issue  such  com- 
mission. 

YI.  Nothing  herein  contained  shall  alter  or  affect  the  ad- 
missibility of  any  evidence  at  any  trial  where  such  evidence  is 
now  by  law  receivable,  on  the  ground  of  any  witness  being  be- 
yond the  jurisdiction  of  the  court,  but  the  admissibility  of  all 
such  evidence  shall  be  determined  as  if  this  Act  had  not  passed. 

No.  63. — 19  and  20  Vict,  c.  46.— -4n  Act  to  exempt  Impri" 
sonments  under  the  Act  5  Geo.  IV.y  c*  96y  from  the  Operation  of 
the  A  ct  abolishing  in  Scotland  Imprisonment  for  Civil  Debts  of 
Small  Amount.  [Hth  July  1856.J — ^Whereas  by  an  Act  passed 
in  the  fifth  year  of  the  reign  of  his  late  Majesty  King  George 
the  Fourth,  intituled.  An  Act  to  consolidate  and  amend  the 
Laws  relative  to  the  Arbitration  of  Dilutes  between  Masters  and 
Workmen^  justices  of  the  peace  are  empowered  to  commit  per- 
sons to  prison  in  certain  cases  ther^n  mentioned :  And  whereas 
an  Act  was  passed  in  the  sixth  year  of  the  reign  of  his  late 
Majesty  King  William  the  Fourth,  intituled.  An  Act  for 
abolishing  in  Scotland  Imprisonment  for  Civil  Debts  of  Small 
Amount :  And  whereas  it  is  expedient  to  encourage  the  settle- 
ment of  all  disputes  between  masters  and  workmen  by  arbitration : 
Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords'  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authori^  of  the  same. 

I.  That  nothing  in  the  last-recited  Act  contained  shall  apply 
to  imprisonment  under  the  first-redted  Act* 

No.  64. — 19  and  20  Vict,  c.  47.  An  Act  for  the  Incorporor 
tion  and  Segulation  of  Joint  Stock  Companies  and  other  Associor 
tions.  [14th  July  1856.] — Notices. — LIII.  Any  summons  or 
notice  requiring  to  be  served  upon  the  company  may,  except  in 
cases  where  a  particular  mode  of  service  is  directed,  be  served  by 
leaving  the  same,  or  sending  it  through  the  post  addressed  to  the 
company,  at  their  registered  office,  or  by  givmg  it  to  any  director, 
secretary,  or  other  principal  officer  of  tne  company. 

LIY.  Notices  by  letter  shall  be  posted  in  such  time  as  to 
admit  of  the  letter  being  delivered  in  the  due  course  of  delivery 
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witliin  the  period  (if  any)  prescribed  for  the  jdving  of  sach  notice; 
and  in  proving  such  service,  it  shall  be  sufficient  to  prove  that 
such  notice  was  properly  directed,  and  that  it  was  pat  into  the 
post  office  at  sucn  time  as  aforesaid. 

LY.  Any  summons,  notice,  writ,  or  proceeding  reqairing 
authentication  by  the  company,  may  be  signed  by  any  director, 
secretary,  or  other  authorized  o£Bcer  of  the  company,  and  need 
not  be  under  the  common  seal  of  the  company,  and  the  sanie 
may  be  in  writing  or  in  print,  or  partly  in  wnting  and  partly 
in  print. 

No.  65.— 19  and  20  Vict.,  c.  79.    An  Act  to  comoUdate  and 
amend  the  Laws  relating  to  Bankruptcy  in  Scotland.     [29th  July 
1856.] — Constitution  and  Effects  of  Notour  Bankruptcy. — VIL 
Notour  bankruptcy  shall  be  constituted  by  the  following  ciit^om- 
stances:  1^^  By  sequestration,  or  by  the  issuing  of  an  adjudication 
of  bankruptcy  in  England  or  Ireland ;  or  2d,  By  insolvency,  con- 
curring either — (A.)  with  a  duly  executed  charge  for  payment, 
followed,  where  imprisonment  is  competent,  by  imprisonment  or 
formal  and  regular  apprehension  of  tne  debtor,  or  by  his  flight 
or  absconding  from  diligence,  or  retreat  to  the  Sanctuary,  or 
forcible  defending  of  his  person  against  diligence,  or,  where  im- 
prisonment is  incompetent  or  impossible,  by  execution  of  arrest- 
ment of  any  of  the  debtor^s- effects  not  loosed  or  discharged  for 
fifleen  davs,  or  by  execution  of  poinding  of  any  of  his  move> 
ables,  or  by  decree  of  adjudication  of  any  part  of  his  heritable 
estate  for  payment  or  in  security ;  or  QB.)  with  sale  of  any  effects 
belonging  to  the  debtor  under  a  poinaing,  or  under  a  sequestra- 
tion roprent,  or  with  his  retiring  to  the  sanctuary  for  twenty-four 
hours,  or  with  his  making  application  for  the  benefit  of  cessto 
bonorunu 

Vni.  Notour  bankruptcy  of  a  company  shall  be  constituted 
either  in  any  of  the  foregoing  ways,  or  by  any  of  the  partners 
being  rendered  notour  bankrupt  for  a  company  debt. 

lA.  Notour  bankruptcy  shall  be  held  to  commence  from  the 
time  when  its  several  requisites  concur,  and  when  it  has  once 
been  constituted  shall  continue,  in  case  of  a  sequestration,  till  the 
debtor  shall  obtain  his  discharge,  and  in  other  cases  until  insol* 
vency  cease,  without  prejudice  to  notour  bankruptcy  being  anew 
constituted  within  such  period. 

XLUI.  In  all  sequestrations  the  Sheriff-clerk  and  messengers- 
at-arms  and  officers  of  the  Sheriff  Court  shall  have  power  to  act 
in  their  respective  offices  under  this  Act. 

XLIV.  Pivtection  or  Liberation  of  Debtor.  The  Lord  Ordi- 
nary or  Sheriff,  when  awarding  sequestration,  may  grant  to  the 
debtor  or  partners  of  the  company  against  whom  or  which  it  is 
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awarded,  a  warrant  of  protection  against  arrest  or  imprisonment 
for  civil  debt  until  the  meeting  of  the  creditors  for  the  election 
of  trustee,  or  he  maj  refuse  to  grant  such  warrant  of  protection ; 
and  every  such  warrant  of  protection  which  shall  not  be  adver- 
tised in  the  London  and  Edinburgh  Gazettes  within  one  week 
after  the  date  of  awarding  such  sequestration,  shall  be  ineffectual 
and  incapable  of  being  pleaded  in  bar  of  personal  diligence ;  but, 
notwithstanding  that  tne  Lord  Ordinary  or  Sheriff  may  have 
refused  to  grant  interim  warrant  of  protection  as  aforesaid,  it 
shall  be  competent  to  the  creditors  on  the  occasion  of  the  meet- 
ing to  elect  a  trustee,  or  at  the  meeting  after  the  examination  of 
the  bankrupt,  or  at  any  subsequent  meeting,  to  resolve  that 
personal  protection  ought  to  be  granted  to  the  bankrupt  for  such 
time  as  the^  may  think  fit,  and  the  trustee  shall  thereupon  apply 
to  the  Sheriff,  who  shall  grant  the  protection. 

XLV.  The  Lord  Ordinary  or  the  Sheriff  by  whom  seques- 
tration was  awarded  may,  on  application  made  either  in  the 
petition  for  sequestration,  or  by  a  separate  petition  by  the  debtor, 
^rant  warrant  for  liberating  the  debtor,  it  in  prison,  after  such 
mtimation  to  the  incarcerating  creditor  or  his  known  agent  as 
the  Lord  Ordinary  or  the  Sheriff  may  deem  just,  and  after  hear- 
ing any  objection  to  the  granting  of  such  warrant ;  and  if  the 
application  be  refused,  it  shall  be  competent  for  the  debtor  to 
make  a  new  application  for  liberation,  with  consent  of  the  trustee 
and  commissioners,  and,  on  intimation  and  hearing  objections  as 
aforesaid,  the  Lord  Ordinary  or  the  Sheriff  may  grant  warrant  to 
liberate ;  and  in  any  case  the  Lord  Ordinary  or  the  Sheriff  may 
annex  such  conditions  of  caution  or  otherwbe  to  such  warrant  as 
he  may  judge  proper. 

XL  VL  Tne  judgment  of  the  Sheriff  granting  or  reftising 
liberation  shall  be  sul^'ect  to  review  by  a  note  of  appeal  to  either 
Division  of  the  Court  of  Session,  or  during  vacation  to  the  Lord 
Ordinary,  which  appeal  shall  be  heard  summarily,  and  the  judg- 
ment pronounced  thereon  shall  be  final. 

XLVn.  The  warrant  granting  protection  or  liberation,  or 
a  copy  thereof,  certified  by  one  of  the  Bill  Chamber  clerks  if  it  is 
granted  by  the  Lord  Ordinary,  or  by  the  Sheriff-clerk  if  it  is 
granted  by  the  Sheriff,  shall  protect  or  liberate  the  debtor  from 
arrest  or  imprisonment  in  Great  Britain  and  Ireland  and  her 
Majesty's  other  dominions,  for  civil  debt  contracted  previous  to 
the  date  of  sequestration,  and  all  courts  of  justice  and  judges, 
and  all  officers  and  gaolers  shall  be  bound  to  give  effect  to  such 
warrant ;  but  such  warrant  of  protection  or  liberation  shall  not 
be  of  any  effect  against  the  execution  of  a  warrant  of  apprehen- 
sion or  imprisonment  in  meditatione  fagad  or  ad  factum  prsestan- 
dum,  or  for  any  criminal  act. 
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LXXVII.  ProteeiUm  and  AUatcanee  to  BanirupL  At  the 
meeting  for  the  election  of  a  trnstee,  or  at  the  meeting  held  after 
the  examination  of  the  bankrapt,  or  at  any  meeting  ^sailed  fbr 
the  purpose^  the  majority  in  number  and  value  of  me  creditors 
present  may  resolve  that  the  personal  protection  of  the  bankrupt 
ought  to  be  renewed  for  such  time  as  they  ms^  think  fit,  and  m 
sucn  case  the  trustee  shall  apply  to  the  Sheriff,  who  shall  renew 
the  protection,  and  the  deliverance  bv  him  renewing  the  same^ 
or  an  extract  thereof  signed  by  the  Sneriff-clei^  shdl  have  the 
same  effect  as  the  original  warrant  of  protection. 

CVin.  The  sequestration  shall,  as  at  the  date  thereof  be 
equivalent  to  an  arrestment  in  execution  and  decree  of  ibrth- 
coming,  and  to  an  executed  or  completed  poinding ;  and  no 
arrestment  or  poinding  executed  of  the  fnnos  or  erocts  of  the 
bankrupt  on  or  after  tne  sixtieth  day  prior  to  the  seqnestraticm 
shall  be  effectual ;  and  such  funds  or  effects,  or  the  proceeds  of 
such  effects,  if  sold,  shall  be  made  forthcoming  to  the  tmstee  : 
provided  that  any  arrester  or  poinder  before  the  date  of  the 
seauestration  who  shall  be  thus  deprived  of  the  benefit  of  his 
diligence,  shall  have  preference  out  of  such  funds  or  effects  for 
the  expense  bond  fide  incurred  by  him  in  such  diligence. 

ClX.  The  presenting  of  or  concurring  in  a  petition  for 
sequestration,  or  the  lodging  a  claim  in  the  hands  of  the  trustee, 
or  the  Sheriff,  or  preses  at  any  meeting  of  creditors,  shall  int^- 
rupt  prescription  of  the  debt  of  the  creditor  so  petitioning, 
concurring,  or  claiming,  and  in  regard  to  such  debt  shall  bar 
the  effect  of  any  statute  of  limitations  in  England  or  Ireland,  or 
other  her  Majesty's  dominions,  and  although  this  seauestration 
shall  be  recalled,  such  interruption  or  bar  shall,  notwitnstanding^ 
be  effectual. 

CXyni.  No  poinding  of  the  ground  which  has  not  been 
carried  into  execution  by  sale  of  the  effects  sixty  days  before  the 
date  of  the  sequestration,  and  no  decree  of  madls  and  duties  on 
which  a  charge  has  not  been  given  sixty  days  before  the  said 
date,  shall  (except  to  the  extent  herein-ad%er  provided)  be  avail- 
able in  any  question  with  the  trustee :  provided  that  no  creditor 
who  holds  a  security  over  the  heritable  estate  preferable  to  the 
right  of  the  trustee  shall  be  prevented  from  executing  a  poind- 
ing of  the  ground,  or  obtaining  a  decree  of  maills  and  duties 
after  the  sequestration,  but  such  poinding  or  decree  shall,  in 
competition  with  the  trustee,  be  available  only  for  the  interest  on 
the  debt  for  the  current  half-yearly  term,  and  for  the  arrears  of 
interest  for  one  year  immediately  before  the  commencement  of 
such  term. 

CXIX.  Nothing  in  this  Act  contained  shall  affect  the  land- 
lord's right  of  hypothec. 
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GLXXY.  All  deliverances,  bonds,  schedules,  and  executions 
tinder  this  Act  may  be  either  printed  or  in  writing,  or  partly 
both ;  and  service  or  citation  may  be  made  by  a  competent  officer 
without  witnesses. 

No.  66. — 19  and  20  Vict.,  c.  91.  An  Act  to  amend  and  re* 
enact  certain  Promeuma  of  an  Act  of  the  fifty-fourth  year  of  King 
George  the  Third,  relating  to  Judicial  Procedure  and  Seairitiee 
for  Debts  in  Scotland.  r29th  July  1856.]—^  Whereas  a  bill  has 
been  brought  into  Parliament,  intituled!^  A  Bill  to  consolidate 
and  amend  the  Laws  of  Scotland  regarding  Insolvency  and  Bank' 
ruptcy,  by  which  it  is  proposed  to  repeal  the  Act  passed  in  the 
fifty-fourth  year  of  the  reign  of  his  Majesty  King  George  the 
Third,  chapter  one  hundred  and  thirty-seven,  and  it  is  expe- 
dient that  certain  provisions  therein  contained  relating  to  judicial 
procedure  and  securities  for  debts  in  Scotland  should  be  amended 
and  re-enacted  :'  Be  it  enacted  by  the  Queen's  most  Excellent 
Majefity,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as  follows : 

I.  An  arrestment  executed  to  attach  the  effects  of  a  debtor, 
as  in  the  hands  of  a  person  out  of  Scotland,  shall  not  be  held  to 
have  interpelled  such  person  fix>m  paying  to  the  original  creditor, 
unless  proof  be  made  that  he,  or  those  having  anuiority  to  act 
for  him,  were  previously  in  the  knowledge  of  such  arrestment 
having  been  so  used. 

No.  67.— 21  and  22  Yict^  c.  76.  An  Act  to  simplify  the  Forme 
and  diminish  tlie  Expense  of  Completing  Titles  to  Land  in  Scotland. 
r2d  August  1858.] — XISlYII.  In  actions  of  constitution  and  ad- 
judication against  an  apparent  heir  on  account  of  his  ancestor's 
debt  or  obligation,  for  tne  purpose  of  attaching  the  ancestor's 
heritable  estate,  it  shall  not  oe  necessary  to  raise  a  separate  sum- 
mons of  omstitution  and  a  separate  summons  of  adjudication,  but 
both  actions  may  be  combined  in  one  summons,  whether  the  heir 
renounce  the  succession  or  not ;  and  actions  of  constitution,  and 
actions  of  constitution  and  adjudication,  against  an  apparent 
heir,  on  account  of  his  ancestor's  debt  or  obligation,  for  tne  pur- 
pose of  attaching  the  ancestor's  heritable  estate,  and  actions  of 
adjudication  against  such  heir  on  account  of  his  own  debt  or 
obligation,  for  the  purpose  of  attaching  such  estate,  may  be  in- 
sisted in  at  any  time  mer  the  lapse  of  six  months  firom  we  date 
of  his  becoming  apparent  heir,  any  law  or  practice  to  the  con- 
trary notwithstanding ;  and  in  all  such  cases  a  decree  of  adju« 
dication  shall  be  held  equivalent  to  and  shall  have  the  legal 
operation  and  effect  of  a  conveyance  firom  such  ancestor  of  we 
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lands  adjudged  in  favoor  of  the  adjudger,  to  be  holden  in  the 
same  manner  as  the  ancestor  held  or  might  have  held  the  same, 
except  in  the  case  where  the  sabjects  contained  in  the  decree  of 
adjudication  are  heritable  securitieS|  in  which  case  the  adjadger 
or  other  party  in  right  of  the  decree  on  recording  the  decree  in 
the  appropriate  Register  of  Sasines  shall  be  in  the  same  position 
as  if  an  assignation  of  such  heritable  securities  had  been  granted 
in  his  favour  by  the  ancestor  whose  estate  is  adjudged,  and  as  if 
such  assignation  had  been  duly  recorded  in  the   appropriate 
Register  of  Sasines  at  the  date  of  recording  such  decree ;  bat 
the  right  of  the  superior  to  the  composition  payable  by  an 
adjudger  as  due  under  the  existing  law  is   hereby  reserved 
entire,  and  the  adjudger  by  recording  the  decreet  of  adjodica- 
tion  in  the  Register  ofSasines,  and  such  adjudger  or  any  person 
in  his  right  by  expeding  and  recording  in  such  register  a  notarial 
instrument  proceeding  on  such  decreet,  with  or  without  any 
connecting  title,  in  virtue  of  this  Act,  shall  become  indebted  in 
such  composition  to  the  superior,  and  shall  be  bound  to  pay  the 
same  on  the  superior  tendering  a  charter  of  confirmation,  whether 
such  charter  shall  be  accepted  or  not,  and  the  superior  shall  be 
entitled  to  recover  such  composition  as  accords  of  law. 

No.  68.-23  and  24  Vict.,  c.  143.  An  Act  to  Extend  eertam 
Provisions  of  the  Titles  to  Land  {Scotland)  Act,  1858,  to  Titles  to 
Land  held  by  Burgage  Tetiure ;  and  to  amend  the  said  Act 
[^28th  August  I860.] — XVI.  In  actions  of  constitution  and  ad- 
judication against  an  apparent  heir  on  account  of  his  ancestor's 
debt  or  obligation,  for  tne  purpose  of  attaching  lands  held  bur- 

fage,  forming  part  of  the  ancestor's  heritable  estate,  it  shall  not 
e  necessary  to  raise  separate  summonses  of  constitution  and  ad- 
judication, but  both  actions  may  be  combined  in  one  summons, 
whether  the  heir  renounce  the  succession  or  not ;  and  actions  of 
constitution,  and  actions  of  constitution  and  adjudication,  against 
an  apparent  heir,  on  account  of  his  ancestor's  debt  or  obUgation, 
for  tne  purpose  of  attaching  the  ancestor's  heritable  estate,  and 
actions  of  adjudication  against  such  heir,  on  account  of  his  own 
debt  or  obligation  for  the  purpose  of  attaching  such  estate,  may 
be  insisted  m  at  any  time  after  the  lapse  of  six  months  from  the 
date  of  his  becoming  apparent  heir,  any  law  or  practice  to  the 
contrary  notwithstanding;  and  in  all  such  cases  a  decree  of 
adjudication  shall  be  held  equivalent  to  a  conveyance  from  such 
ancestor  of  all  lands  adjudged  in  favour  of  the  adjudger. 

No.  69. — 24  and  25  Vict.,  c.  86.  An  Actio  amend  the  Law 
regarding  Conjugal  Rights  in  Scotland.  [6th  August  1861.1 
X.  In  every  consistorial  action  the  summons  shafi  be  served 
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upon  the  defender  personally,  when*  he  is  not  resident  within 
Scotland  :  provided  always,  that  if  it  be  shown  to  the  satisfac- 
tion of  the  court  that  the  defender  cannot  be  found,  edictal 
citation  shall  be  deemed  sufficient ;  but  in  every  case  where  the 
citation  is  edictal,  the  pursuer  shall  also  serve  the  summons  on 
the  children  of  the  marriage,  if  anv,  and  on  one  or  more  of  the 
next  of  kin  of  the  defender,  exclusive  of  the  children  of  the 
marriage,  when  the  said  children  and  next  of  kin  are  known, 
and  resident  within  the  United  Kingdom  ;  and  such  children 
and  next  of  kin,  whether  cited  or  so  resident  or  not,  may  appear 
and  state  defences  to  the  action. 


n. 

STATUTES  REa ARDING  THE  EXECUTION  OP  CRIMINAL 
LIBELS,  APPREHENSION  OF  CRIMINALS,  etc. 

No.  70. — 1555,  c.  33.  The  Ordour  for  Summonina  Parties  to 
compeir  before  the  Justices  or  uthers  Judges. — Item,  it  is  statute 
and  ordained,  that  ony  person  sammound  to  compeare  before  the 
justice,  his  deputes,  or  uthers  judges  within  this  realme,  havand 

I)Ower  of  justiciarie  in  criminal  causes,  the  copie  of  the  saids 
etters  or  precept  quhairby  hee  is  summound,  sail  be  delivered 
to  him  gif  he  can  be  personallie  apprehended,  and  failzieing 
thereof  sail  be  delivered  to  his  wife  or  servands,  or  affixed  upon 
the  zet  of  his  dwelling-place,  gif  he  ony  hes ;  and  therearlber, 
open  proclamation  being  maid  at  the  head  burgh  of  the  schire,  ane 
uther  copie  be  affixed  upon  the  mercat-croce.     Providing,  &c. 

No.  71. — 1 579,  c.  76.  For  remeede  of  the  fraud  and  disorder ^ 
used  be  O^ciars  of  ArmeSj  in  execution  of  Criminal  Letf^s. — 
After  reciting  various  abuses,  the  statute  proceeds :  Therefoir, 
our  Soveraine  Lord,  with  advise  of  his  three  Estaites,  in  this 
present  Parliament,  statutis  and  ordainis,  that  the  Justice  Gierke, 
and  his  deputes,  sail  direct  na  letters  in  time  cumming,  for 
calling  of  ony  complices  generallie,  to  underlye  the  law,  bot 
that  the  letters  be  upon  speciall  persones  complened  upon.  And 
that  no  Schireffe  or  officiar  of  armes,  executor  of  ony  criminal 
letters,  presume  to  take  upon  hand,  to  charge  or  use  execution, 
upon  ony  complices  given  in  bill,  attour  the  bounds  and  direc- 
tion of  the  letters,  nor  to  summound  ony  maa  persons  upon  ane 
assise,  then  fourtie  five,  quhilkes  he  sail  receive  in  roll,  fra  the 
partie  persewer,  subscribed  with  his  hand,  and  sail  annex  the 
same  roll,  unaltered  or  cancelled,  to  the  end  of  his  execution, 
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under  ihe  paine  office  htifidreth  markes^  to  be  incurred  be  liia 
sovertie,  and  the  said  officiar  to  be  deprived  of  his  office,  and  to 
suffer  fiurther  painea  in  hia  bodie  and  guddes,  at  our  Sovendne 
Lordia  will.  And  mf  ony  partie  peraewer.  fiuidia  that  of  neoes- 
otie,  bee  mon  havl  ane  gLter  ^ber  snminoned  np<»i  the 
assbe,  upon  hia  aupplicationi  the  same  sail  be  granted^  as  it  sail 
appeir  reasonable.  In  quhilk  case,  the  officiar  may  snmmoimd 
sa  many  maa,  upon  the  assise,  as  he  sail  be  directed  be  the  letleia, 
and  receive  in  roll,  fiubscriyed  be  the  partie,  without  incarriiig; 
the  paine  above  written. 

No.  72. — 1587,  c  86.   Anent  Lawburrawes. — ^And  that  cau- 
tion be  found  to  the  Justice-Clerk  and  his  deputes,  that  letters 
of  lawburrowes  in  time  cumming  to  be  granted,  sail  be  dewley 
execute  upon  all  persons  conteined  therem,  ather  personally  or 
at  their  dwelling-places,  and  be  open  proclamation  at  the  mercat- 
croces  of  the  heaa  burgh  of  the  schire  where  the  parties  dwellia^ 
betwixt  aucht  houres  in  the  morning  and  twelve  houres  at  noone^ 
summer  and  winter,  in  open  time  of  day,  in  presence  of  fimK>us 
witnesses,  specially  designed;  and  copies  affixed  upon  the  zettes 
or  doores  of  the  dwelling-houses  of  the  persones  conteined  ther»n, 
with  the  haill  names ;  and  an  uther  on  the  mercat-croce,  under 
the  paine  of  twa  hundreth  markes :  And  wHlis  and  declares,  that 
this  DC  abwa  observed  in  criminal  letters,  and  uthers  quatsumever, 
that  imports  tinsel  of  life  and  moveable  guddes. 

No.  73. — 1672,  c.  16.  Act  concerning  the  Beguk^Han  of  tie 
Judicatories — Concerning  the  Justice  Court. — §  11.  That,  when 
any  criminal  libel  or  summonds  of  exculpation  are  given  and 
execute  against  any  party,  at  the  same  time  lists  of  the  witnesses 
to  be  adduced  for  proving  of  the  said  libel  and  summonds,  and  of 
the  persons  who  are  to  pass  upon  the  inquest,  be  also  given  to 
them,  to  the  effect  the  party  may  know  what  to  object  against 
the  saids  witnesses  and  assizers,  and  may  take  forth  diligences  for 
summonding  of  witnesses  for  proving  of  their  objections,  why 
any  contained  in  the  said  lists  shoula  not  be  admitted  to  be  a 
witness,  or  upon  the  assize. 

No.  74.— 13  Geo.  III.,  c.  31,  §  1.  Apprehendina  English 
Criminals  in  Scotland. — Whereas  it  often  hapens  that  felons  and 
other  male&ctors  in  England  make  their  escape  into  Scotland, 
and  also  that  felons  and  other  malefactors  in  Scotland  make 
their  escape  into  England,  whereby  their  offences  often  remain 
unpunished ;  for  remedy  whei9eof  be  it  enacted,  etc*,  That  if  any 
person,  against  whom  a  warrant  shall  be  issued  by  any  justice 
within  England,  for  any  crime  or  offence  against  the  laws  there, 
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shall  escape,  go  into,  reside,  or  be  iii  any  place  in  Scotland,  it 
shall  be  lawful  for  the  Sheriff  or  his  substitute,  or  to  any  justice 
of  the  peace  for  the  county  or  place  where  such  person  shall 
escape,  to  endorse  his  name  on  the  said  warrant ;  which  warrant 
so  endorsed  shall  be  a  sufiScient  authority  to  the  person  bring- 
ing such  warrant,  and  to  all  persons  to  whom  such  warrant 
was  originally  directed,  and  also  to  all  sheriff-officers,  Stewart- 
officers,  constables,  and  other  peace  officers  of  the  place  where 
such  warrant  shall  be  endorsed,  to  execute  the  said  warrant  in 
the  county  or  place  where  it  is  so  endorsed,  by  apprehending  the 
person  against  whom  said  warrant  is  granted,  to  convey  liim, 
etc.,  into  the  county  or  place  of  England  being  adjacent  to  that 
part  of  Scotland  in  whicn  the  crime  was  committed,  and  before 
one  of  the  justices  of  the  peace  of  such  county  or  place,  to  be 
there  dealt  with  according  to  law ;  or,  in  case  the  crime  was 
committed  in  a  county  not  next  adjacent  to  Scotland,  then  to 
convey  him  into  any  county  of  England  next  adjacent  to  Scot- 
land, and  before  one  of  the  justices  of  the  peace  of  such  countyi 
which  justice  is  hereby  authorized  and  required  to  proceed  with 
regard  to  such  person  in  the  manner  directed  by  24  Geo.  II., 
c.  55. 

No.  75. — 13  Geo.  III.,  c.  81,  §  2.  Scotch  Criminals  escaping 
into  England. — For  remedy  of  the  like  inconveniency,  by  the 
escape  of  persons  guilty  of  crime  in  Scotland,  be  it  enacted,  etc., 
That  if  any  person  against  whom  a  warrant  shall  be  issued  by 
the  Lord  Justice-General,  Lord  Justice-Clerk,  or  any  of  the 
Lords  Commissioners  of  Justiciary,  or  by  any  Sheriff  or  Stewart 
depute  or  substitute,  or  justice  of  tlie  peace  in  Scotland,  for  any 
crime  or  offence  against  the  laws  there,  sliall  escape,  go  into, 
reside,  or  be  in  any  place  of  England,  he  may  be  reconveyed 
into  Scotland  on  the  warrant  being  endorsed  by  one  justice  of 
the  peace  in  England,  etc.,  as  above. 

N.B. — The  45  Geo.  III.,  c.  92,  allows  the  justice,  etc.,  en- 
dorsing the  warrant,  in  both  the  above  cases,  to  accept  bail  in 
bailable  cases,  and  under  certain  conditions. 

No.  76. — 14  Geo.  HE.,  c.  92,  §  7.  Persons  stealing  Goods  and 
remomng  to  another  part  of  tJie  Kingdom, — ^If  any  person  or  per- 
sons, having  stolen  or  otherwise  feloniously  taken  money,  cattle, 
^Nods,  or  ouier  effects,  in  any  one  of  the  parts  of  the  said  United 
Kingdom,  shall  afterwards  have  the  same  money,  goods,  chattels, 
or  otner  effects,  or  any  part  thereof,  in  his,  her,  or  their  posses- 
sion or  custody,  in  any  other  part  of  the  United  Eangoom,  it 
shall  and  may  be  lawml  to  indict,  try,  and  punish  such  person 
or  persons,  for  theft  or  larceny,  in  that  part  of  the  United  JBang- 
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dom  where  he^  she,  or  thej  shall  have  so  mach  money,  cattle, 
goods,  or  other  effects,  in  his,  her,  or  their  possession  or  castodjr, 
as  if  the  said  money,  cattle,  goods,  or  other  effects  had  been  stolen 
in  that  part  of  the  United  Kingdom. 

Ko.  77.-44  Geo.  IIT.,  c.  92,  §  8.  Resetting  Goods  stolen  m 
another  part  of  the  United  Kingdom. — ^If  any  person  or  persons, 
in  any  one  of  the  parts  of  the  United  Kingdom,  shall  hereafter 
receive  or  have  any  cattle,  goods,  or  other  offsets,  stolen  or  other- 
wise feloniously  taken  in  any  other  part  of  the  United  Kingdom, 
knowing  the  same  to  have  been  stolen  or  otherwise  feloniously 
taken,  every  such  person  or  persons  shall  be  liable  to  be  indictedf, 
tried,  and  punished  for  such  offence,  in  that  part  of  the  United 
Kingdom  where  he,  she,  or  they  shall  so  receive  or  have  the 
said  cattle,  goods,  or  other  effects,  in  the  same  manner,  to  all 
intents  and  purposes,  as  if  the  said  cattle,  goods,  or  other  effects 
had  been  originally  stolen,  or  otherwise  feloniously  taken,  in  that 
part  of  the  United  Kingdom  in  which  such  person  shall  so  re- 
ceive or  have  such  cattle,  goods,  or  other  effects  respectively. 

No.  78.-9  Geo.  IV.,  c.  29.  Service  o/ Criminal  Libels.— ^  6. 
Instead  of  a  short  copy  of  citation  being  left  with  a  person 
accused,  every  copy  of  a  criminal  libel  served  on  such  person 
shall  have  marked  upon  it  a  notice,  to  be  subscribed  by  the 
officer  of  the  law  who  serves  the  same,  and  by  one  person  who 
shall  witness  such  service,  in  the  form  contained  in  the  schedule 
annexed  to  this  Act,  and  therein  designated  by  the  letter  A ; 
which  form  of  notice  shall  be  observed  in  the  service  of  all 
criminal  libels  in  Scotland;  and  it  shall  not  be  necessaiy 
for  such  officer  to  subscribe  any  other  part  of  such  copy  of 
libel. 

§  7.  No^  objection  to  such  service,  or  to  the  citation  of  any 
juror  or  witness,  that  the  officer  who  discharged  the  duty  was 
not  at  the  time  possessed  of  the  warrant  of  citation ;  and  it  is 
hereby  provided,  that  the  execution  of  citation  of  all  criminal 
libels  shall  be  in  the  form  contained  in  the  schedule  annexed  to 
this  Act,  and  designated  by  the  letter  B ;  which  execution  it  j 

shall  not  be  necessary  to  produce,  unless  sentence  of  fugitatiou  ^ 

or  of  forfeiture  of  a  bond  of  caution,  granted  for  appearance  to 
stand  trial,  shall  be  moved  for ;  but  without  prejuaice  to  such 
execution  being  exhibited  to  disprove  objections  to  service  when 
stated  to  the  Court ;  and  it  shall  be  no  objection  to  the  admis- 
sibility of  the  officer  or  witness  who  served  such  libel  to  give 
evidence  respecting  such  service,  that  their  names  are  not  in- 
cluded in  the  list  oi  witnesses  served  on  the  accused. 

§  8.  Copies  of  criminal  libels  served  on  persons  accused,  and 
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all  notices  of  compearance  or  attendance,  whether  left  with 
parties  accused|  or  jurors,  or  witnesses,  and  all  executions  of 
citation,  may  be  either  printed  or  in  writing,  or  partly  both. 

§  10.  It  shall  not  be  competent,  in  any  criminal  cause  or  pro- 
secution whatsoever,  for  any  prosecutor  or  person  accused  to  state 
any  objection  to  any  juror  or  to  any  witness,  on  the  ground  of 
such  juror  or  witness  appearing  without  citation,  or  without 
haying  been  duly  cited  to  attend. 

No.  79.— 11  Geo.  IV.  and  1  Gul.  IV.,  c.  37,  §  6,  Conveying 
Prisoners. — It  shall  be  lawful  for  any  officer  of  the  law,  when 
lawfully  conveying  any  prisoner  to  anv  jail,  or  before  any  magi- 
strate, to  convey  such  prisoner  through  any  county  adjoming  to 
that  over  which  the  magistrate  possesses  jurisdiction  before  whom 
such  prisoner  is  to  be  carried  for  examination,  or  to  that  in  which 
the  jail  is  situated  to  which  such  prisoner  is  to  be  committed,  in 
the  same  way  in  all  respects  as  if  such  officer  had  been  an  officer 
of  the  county  through  which  he  may  so  pass,  and  as  if  the 
warrant  under  which  ne  is  acting  had  been  granted  or  endorsed 
by  a  magistrate  of  such  county. 

No.  80.— 11  Geo.  IV.  and  1  Will.  IV.,  c.  37,  §  7.  Officer  may 
cite  Jurors  and  Witnesses^  without  Witnesses. — And  be  it  enacted. 
That  it  shall  be  sufficient  for  the  legal  citation  of  any  juror  or 
witness,  in  any  cause  or  legal  proceeding,  civil  or  criminal,  that 
such  citation  be  given  by  any  officer  of  the  law  duly  authorized, 
without  witnesses ;  and  it  is  hereby  provided  that  the  oath  of  such 
officer  in  support  of  the  execution  shall  be  held  and  received  as 
sufficient  evidence  of  such  citation  when  the  same  shall  be 
questioned  in  a  court  of  law. 

No.  81.— 11  Geo.  IV.  and  1  Gul.  IV.,  c.  37,  §  8.  Warrant 
for  citing  Witness  sufficient  out  of  Jurisdiction. — When  the  at- 
tendance of  any  person  shall  be  required  as  a  witness  in  any 
criminal  cause  or  proceeding,  or  in  any  prosecution  for  a  pe- 
cuniary penalty  before  any  court  or  magistrate  in  Scotland,  such 
person,  though  not  residing  within  the  jurisdiction  of  the  court 
or  magistrate  granting  the  warrant  of  citation,  may  be  cited  on 
the  warrant  of  such  court  or  magistrate,  and  this  either  by  a 
messenger-at-arms  or  by  an  officer  of  the  court  or  magistrate 
granting  the  warrant,  or  by  an  officer  of  the  place  in  which 
such  person  may  be  for  the  time ;  and  such  citation  shall  be 
sufficient  to  enforce  the  attendance  of  such  person  as  a  witness,  in 
all  respects  as  if  such  person  had  been  resident  within  the  juris- 
diction of  the  magistrate  by  whom  such  warrant  shall  have  been 
granted. 


No.  Sis — Jbid.  Decrees  far  Penalty  or  Expenses  imtg  he 
euted  beyond  the  Territory  if  endorsed. — ^And  BurtbeTy  tlijit  anj 
sentence  or  decree  for  any  peciiniary  pmaltjr  or  ezpenaes,   pro* 
Bonnc^  bj  any  court  or  magistratey  may  be  enfiwced  ngadnst 
the  person  or  effects  of  any  party  against  whom  any  snbcb. 
fence  or  decree  is  pronounced;  provided  alwa^  that  such 
tence  or  decree,  or  an  extract  thereof  shall  be  first  produced  to 
and  endorsed  by  a  court  or  magistrate  of  sudi  other  comity^ 
competent  to  have  pronounced  such  sentence  or  decree  in  such 
other  county. 

No.  83 11  and  12  Tict,  c.  79.  An  Act  to  faeiUUMie  and 

simplify  Procedure  in  the  Court  of  Justiciary  in  ScatkauL  [Slst 
August  1848.] — Whereas  it  is  expedient  that  the  procedure  in 
the  Court  of  Justiciair  in  Scothmd  should  be  simplified  and 
amended :  Be  it  enacted,  by  the  Queen's  most  Excellent  Maiesfj, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  aflsembled, 
and  Dy  the  authority  of  the  same.  That  it  shall  be  lawful  to  use 
printed  copies,  or  copies  partly  printed  and  partly  written,  of  all 
indictments  and  criminal  letters  before  the  High  Court  of  Jus- 
ticiary and  Circuit  Courts  of  Justiciary  in  Scouand,  as  the  prin- 
cipal or  record  copies  of  such  writs,  instead  of  the  written  copies 
thereof  heretofore  used  for  that  purpose :  provided  always,  that 
such  printed  or  partly  printed  and  partly  written  copies  shall  be 
authenticated,  in  the  case  of  indictments,  by  the  subscription  of 
her  Maj'estv's  Advocate  or  of  one  of  his  deputes,  and  in  the  case 
of  criminal  letters,  by  the  subscription  ot  one  of  the  clerks  of 
court,  according  to  the  present  practice. 

n.  And  whereas  letters  of  diligence  for  citing  parties,  wit- 
nesses, and  assizers  are  issued  as  a  matter  of  course  at  the  instance 
of  her  Maje8t}r's  Advocate,  and  according  to  the  present  practice 
such  letters,  both  in  the  High  Conrt  and  Circuit  Courts  of  Jus- 
ticiary, proceed  on  bills,  the  deliverances  on  which  require  to  be 
subscribed  by  one  of  the  Judges  of  the  said  court,  which  proceed- 
ing is  unnecessary  and  mconvenient :  Be  it  enacted,  Tnat  such 
bills  shall  hereafter  be  dispensed  with,  and  such  letters  of  dili- 
gence, in  cases  before  both  the  High  Court  and  Circuit  Cooits 
of  Jasticiaxy,  shall  be  issued  by  the  clerk  of  court  to  her  Majest/s 
Advocate,  on  exhibition  of  the  indictment  on  which  such  letters 
of  diligence  are  required  to  be  raised,  or  a  copy  thereof,  signed 
by  the  Crown  agent  for  the  time  being ;  and  it  shall  not  be 
necessary  that  such  letters  pass  the  signet  of  the  said  court: 
provided  always,  that  a  roll  or  minute  book  of  all  such  letters  of 
diligence,  whether  issued  for  the  High  Court  or  Circuit  Courts 
of  tf usticiary,  shall  be  kept  by  the  Clerk  of  Justiciary. 
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lU.  And  be  it  enacted.  That  all  deliverances  on  bills  for 
criminal  letters,  letters  of  supplement,  lawburrows,  homing,  and 
caption,  and  on  all  ordinary  bills  passing  of  coarse  or  without 
opposition,  shall  be  signed  bj  one  of  the  clerks  of  court  instead 
of  by  one  of  the  judges  as  at  present,  and  the  signature  of  such 
clerk  shall  be  as  effectual  for  passing  such  bills  as  if  they  had 
been  subscribed  according  to  the  present  practice  :  provided 
always,  that  bills  or  petitions  for  letters  of  intimation  or  liberation 
under  an  Act  of  the  Scottish  Parliament  passed  in  the  year  one 
thousand  seven  hundred  and  one,  intituled  An  Act  forpreventing 
wrongous  Imprisonment,  and  against  undue  Delay  in  Trials,  shall 
remain  as  at  present,  and  shall  be  presented  to  and  disposed  of 
by  one  of  the  judges,  or  by  the  coiirt,  according  to  the  present 
practice. 

IV.  And  be  it  enacted.  That  when  in  the  High  Conrt  of 
Justiciary  more  than  one  case  shall  be  set  down  for  trial  at  one 
and  the  same  diet,  it  shall  not  be  necessary  to  lodge  in  court 
more  than  one  list  of  assize,  and  such  list  shall  be  authenticated 
by  the  signature  of  a  judge  of  the  said  court,  and  shall  bear  and 
be  held  to  be  a  list  of  assize  for  the  trial  of  all  parties  cited  to 
that  particular  diet ;  and  the  persons  included  in  such  list  shall 
be  summoned  to  pass  generally  upon  the  assize  of  all  the  accused 
parties  cited  to  such  diet,  and  one  general  execution  of  citation 
only  shall  be  returned  against  them ;  and  a  copy  of  such  list, 
certified  by  one  of  the  clerks  of  court,  shall  have  the  like  effect^ 
for  all  purposes  for  which  such  list  may  be  required,  as  the  prin- 
cipal list  of  assize  authenticated  as  aforesaid. 

y.  And  be  it  enacted,  That  in  proceedings  before  the  Circuit 
Courts  of  Justiciary,  one  list  of  assize  for  each  district  or  Circuit 
Court,  authenticated  by  the  signature  of  one  of  the  judges  of  the 
said  court,  shall  in  like  manner  be  sufficient,  and  a  copy  thereof, 
certified  by  one  of  the  clerks  of  court,  shall  have  the  like  effect 
for  all  purposes  for  which  such  list  may  be  required  as  the  prin- 
cipal list  of  assize,  authenticated  as  aforesaid. 

VI.  And  whereas  it  is  in  many  cases  difficult  and  expensive 
to  have  indictments,  criminal  letters,  and  other  writs  served  or 
executed  by  macers  of  court  or  messengers-at-arms,  according  to 
the  present  practice  :  Be  it  enacted.  That  it  shall  be  lawful  to 
serve  all  indictments,  criminal  letters,  and  other  writs,  and  to 
execute  all  writs  and  warrants  issuing  furth  of  the  Court  of 
Justiciary  in  Scotland,  either  by  a  macer  of  court  or  a  messenger- 
at-arms,  or  by  any  sheriff-officer  or  steward's  officer  of  the  county 
or  stewartry  within  which  such  service  or  execution  shall  be  made. 

No.  84.— 16  and  17  Vict.,  c.  80.  An  Act  to  facilitate  Pto- 
eedure  in  the  Sheriff  Courts  in  Scotland. — ^XX^III.  And  in 
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respect  of  criminal  prosecutions  before  the  Sheriff,  be  it  enacted 
as  follows : 

The  principal  or  record  copies  of  all  criminal  libels  before  the 
Sheriff  Courts  may  be  either  written  or  printed,  or  partly  written 
and  partly  printed,  provided  that  the  same  shall  be  anthenticated 
in  the  same  manner  as  the  written  criminal  libels  now  in  use  are 
aathenticated. 

XXXiy.  When  a  criminal  libel  in  any  Sheriff  Court  is 
either  wholly  or  partly  printed,  a  copy  of  it,  either  wholly  or 
partly  printed,  shall,  instead  of  being  copied  in  writing  into  the 
record  book  of  court,  as  at  present,  be  inserted  in  such  book, 
either  in  its  proper  place  in  the  body  thereof  or  at  the  end  of  the 
volume  wherein  the  relative  procedure  is  recorded,  in  which  last 
case  it  shall  be  distinctly  referred  to  as  so  appended. 

XXXV.  In  the  prosecution  of  all  criminal  offences  which 
shall  not  be  tried  summarily  the  will  of  the  criminal  libel  shall 
contain  two  diets  of  compearance  in  the  form  of  the  schedule 
(L.)  hereunto  annexed ;    and  at  the  first  of  such  diets,  which 
shall  not  be  sooner  than  five  days  from  the  service  of  the  libel, 
the  court  sitting  in  judgment  shall  call  upon  the  accused  party 
to  plead  guilty  or  not  guilty  to  the  crime  of  which  such  party 
may  be  therein  accused;  and  if  such  party  shall  plead  guil^, 
the  court  shall  forthwith  pronounce  sentence  upon  such  party 
according  to  the  form  now  in  use ;  and  if  the  party  accused  shall 
plead  not  guilty,  the  trial  of  such  party  shall  take  place  on  the 
second  diet  of  compearance  set  forth  m  the  will  of  the  libel, 
which  second  diet  snail  not  be  sooner  than  nine  clear  days  after 
the  first  diet,  and  at  such  second  diet  the  party  accused  shall 
again  be  called  upon  to  plead  as  aforesaid,  and  if  such  party  shall 
then  plead  guilty,  the  sentence  of  the  law  shall  be  fortnwith  pro- 
nounced according  to  the  form  now  in  use ;  and  if  such  party 
shall  plead  not  guilty  a  jury  shall  then  be  empannelled,  and  the 
trial  shall  proceed  and  be  followed  out  according  to  law,  unless 
the  diet  shall  be  further  adjourned  or  deserted  according  to  the 
existing  law  and  practice. 

No.  85. — 18  and  19  Vict.,  c.  91.  Merchant  Shipping  Amend- 
ment A  ct — XXL  If  any  person,  being  a  British  subject,  charged 
with  having  committed  any  crime  or  offence  on  board  any  British 
ship  on  the  high  seas  or  in  any  foreign  port  or  harbour,  or  if  any 
person,  not  being  a  British  subject,  charged  with  having  com- 
mitted an^  crime  or  offence  on  board  any  British  ship  on  the 
hiffh  seas,  is  found  within  the  jurisdiction  of  any  court  of  justice 
in  ner  Majesty's  dominions  which  would  have  had  cognizance  of 
such  crime  or  offence  if  committed  within  the  limits  of  its  ordi- 
nary jurisdiction,  such  court  shall  have  jurisdiction  to  hear  and 
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try  the  case  as  if  such  crime  or  offence  had  been  committed 
within  such  limits  :  provided  that  nothing  contained  in  this  sec- 
tion shall  be  construed  to  alter  or  interfere  with  the  Act  of  the 
thirteenth  year  of  her  present  Majesty,  chapter  ninety-six. 


III. 
ACTS  OF  SEDERUNT. 

No.  86. — 28th  June  1704.  Act  discharging  the  signing  of 
blank  Executions^  ete*^  etc. — The  Lords  of  Council  and  Session, 
considering  that  witnesses  to  the  execution  of  sammonds,  letters 
of  homingy  inhibitions,  and  other  letters  and  diligences,  are  ad- 
hibited to  instruct  and  testify  the  due  performance  of  the  order 
expressed  in  the  several  executions ;  and  that,  notwithstanding^ 
witnesses  relying  upon  the  faith  of  the  executor,  are  sometimes 
prevailed  with  to  sign  witness  to  him  to  blank  executions,  which 
IS  a  pernicious  practice,  of  dangerous  consequence :  Therefore, 
the  Lords  do  declare,  that  all  executions  of  summounds,  or  of  any 
letters  and  diligence  whatsomever,  to  be  signed  hereafter  by  the 
executor  or  witnesses  blank,  shall  be  void  and  null  to  all  intents 
and  purposes;  and  prohibits  and  discharges  all  executors  or 
witnesses  to  summounds  or  letters  to  sign  blank  executions,  or 
any  of  the  lieges  to  fill  up  blank  executions  upon  their  penll ; 
certifying  the  executor  that  he  shall  be  deprived  and  become 
incapable  of  being  a  messenger  in  aU  time  coming ;  and  that  he 
and  the  witnesses  shall  be  infamous ;  and  ordains,  &c. 

No.  87. — 15th  February  1723.  Concerning  the  Libelling  of 
Summonses^  etc. — ^The  Lords  of  Council  and  Session,  considering 
how  much  it  would  tend  to  the  dispatch  of  business,  that  before 
the  first  calling  of  any  action  by  the  Bolls,  parties  were  better 
apprised  of  what  is  to  be  alleged,  do  therefore  enact  and  ordain. 
That  after  the  tenth  day  of  April  next  to  come,  before  the  exe- 
cuting of  any  summons,  the  same  be  fully  libelled ;  and  at  the 
executing  thereof,  a  full  copy  of  the  libel  shall  be  given  with  the 
citation  ;  and  where  there  are  more  defenders  than  one,  each  of 
them  shall  receive  a  full  copy  of  such  part  thereof  as  concerns 
them  respective^  excepting  always  of  adjudication  of  mails  and 
duties,  ot  ranking  and  sale,  of  exhibition  ad  deliberandum^  sum- 
mons for  choosing  of  curators,  of  transumpt  of  wakening,  of 
multiplepoinding,  and  of  poinding  the  ground ;  the  heritors  get- 
ting always  a  mil  copy  of  the  said  summons  of  poinding  the 
ground,  and  without  prejudice  of  repeating  summons  incidenter^ 
by  way  of  defence,  as  formerly. 
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No.  88. — A.  8*9  Ist  Jannaiy  1726.  Concerning  Hie  IjibeUing 
of  Stimmonses. — §  1.  And  for  the  fiirther  explaining  the  said 
Act/  and  making  the  same  moreeffectaal,  thej  do' appoint,  that 
the  defenders  in  multiplepoindings  be  served  with  a  copy,  ex- 
pressing the  designation  of  the  pursuer,  either  as  alleged  debitor 
to  such  a  person,  or  as  tenant  and  debitor  of  the  rents  of  such 
certain  lands  to  be  mentioned  in  the  copy. 

§  2.  That  summons  of  forthcoming  be  added  to  these  excepted 
from  the  former  Act,  so  as  no  fiill  copy  of  the  libel  need  to  be 

S'ven  to  those  in  whose  hands  the  arrestments  are  used,  bat  only 
at  the  principal  debitor  be  served  with  a  copy. 
N.B. — ^This  and  preceding  A.  S.  made  perpetual  by  A.  S^ 
19th  February  1742. 

No.  89.— A.  S.,  5th  July  1809.  CUation  on  Process  of  Ang- 
mentaJtUmj  Modification^  and  Locality. — §  1.  It  shall  not  be 
necessary  for  the  pursuer  of  any  process  of  augmentation,  modi- 
fication,  and  locality,  to  cite  the  titulars  or  tacksmen  oi  the 
teinds,  or  heritors,  Uferenters,  or  other  intromitters  with  the 
teinds,  in  the  manner  or  upon  the  indueia  heretofore  required ; 
but  that  as  soon  as  a  summons  of  augmentation,  modification, 
and  locality  is  raised  and  signeted,  it  shall  be  competent  to  the 

Eursuer  to  cause  cite  the  titulars  and  tacksmen  of  the  teinds, 
eritors,  and  liferenters,  and  all  others  having  or  pretending  to 
have  interest  in  the  teinds  of  the  parish,  by  the  precentor  giving 
public  notice  from  his  desk  immediately  before  the  congregation 
IS  dismissed  from  the  forenoon  service,  that  the  minister  of  the 
parish  has  raised  a  summons  of  augmentation  of  his  stipend, 
which  will  be  called  in  court  on  Wednesday,  being  the 
day  of  next  to  come,  not  being  less  than  six  weeks  after 

the  date  of  the  first  notice ;  and  that  this  notice  shall  be  re- 
peated for  three  several  Sundays,  at  the  time  above  mentioned, 
and  a  certificate  by  the  precentor  that  such  public  notice  has 
been  given  upon  three  several  Sundays,  in  presence  of  two  of 
the  parishioners^  who  shall  subscribe  as  witnesses,  shall  be  forth- 
with transmitted  by  him  to  the  pursuer^s  agent.  A  notice  in 
writing  in  like  form,  shall  likewise  be  fixed  to  the  most  patent 
door  of  the  church,  by  a  messenger-at-arms,  or  a  constable,  on 
the  same  day  when  the  first  notice  is  given  from  the  precentot^s 
desk ;  and  such  messenger  or  constable  shall  return  a  certificate^ 
subscribed  by  himself  and  two  witnesses,  that  such  notice  has 
been  affixed.  The  pursuer  shall  also  cause  notice  to  be  inserted 
three  several  days  in  the  Edinburgh  Evening  Courant^  the  Cote- 
donian  Mereuryy  and  the  Edinburgh  Advertiser,  that  he  has 
raised  a  summons  of  augmentation,  modification,  and  locality, 

^  A.  S.,  15th  Febmaiy  172S. 
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which  will  be  called  in  court  on  Wednesday,  being  the  day 
of  next)  not  beuig  less  than  six  weeks  from  the  date  of  the 

first  advertisement  The  mode  of  citation  and  notice  above 
mentioned  shall  be  deemed  sufficient,  though  one  or  more  of  the 
defenders  shall  be  a  pupil  or  minor,  or  out  of  the  kingdom  at 
the  time  such  citation  snail  be  given.  When  it  is  necessary  to 
call  the  Officers  of  State  for  his  Majesty's  interest,  it  shall  be 
done  in  the  manner  that  has  hitherto  oeen  in  use,  on  an  inducicB 
of  six  weeks.  And  it  is  further  enacted,  that  it  shall  be  a  suffi- 
cient citation  to  the  moderator  and  clerk  of  the  Presbytery,  that 
the  pursuer  shall  himself  write  to  the  said  moderator  and  clerk, 
in  terms  of  the  17th  section  of  the  statute,  (48  Geo.  III.,  c. 
138 ;)  provided  always  that  such  letter  shall  be  inserted  in 
the  Presbytery  records  one  month  before  the  case  is  called  in 
court;  and  such  certificate  by  the  precentor  of  each  parish, 
and  messenger  or  constable,  with  the  notices  in  the  newspapers 
above  mentioned,  execution  of  citation  of  the  Officers  of  State, 
and  certificate  from  the  Presbytery-clerk  that  the  pursuer  has 
written  to  the  moderator  and  clerk  of  Presbytery  in  terms  of  the 
statute,  and  that  the  letters  are  recorded  in  the  Presbytery 
books,  shall  be  held  a  sufficient  citation  to  all  parties.  When 
any  of  the  defenders  die  during  the  dependence  of  the  process, 
his  heirs  may  be  called  by  a  diligence,  in  the  maimer  and  upon 
the  indueicB  hitherto  used ;  but  such  diligence  may  be  executed 
either  by  a  messenger-at-arms  or  a  constable.  And  when  it  is 
necessary  to  waken  a  process,  it  must  be  done  by  a  summons  of 
wakening,  in  which  all  parties  having  interest  must  be  called, 
in  the  same  manner  and  on  the  same  inducice  as  in  the  origi- 
nal process. — ^Ratified  by  A.  S.  1825,  as  to  Teind  Court,  c.  7, 

Provision  ofiS  Geo.  IIL^  c  138,  above  referred  to. — §  17.  la 
order  to  guard  against  collusion,  and  also  in  order  that  no  pro- 
cesses of  augmentation  or  for  modification  of  stipend  shall  be 
raised  on  the  ground  of  alleged  collusion,  be  it  farther  enacted, 
That  every  minister  insisting  in  the  process  of  augmentation, 
shall,  after  the  passing  of  this  Act,  besides  citing  the  heritors, 
also  cite  the  moderator  and  clerk  of  the  Presbytery  of  the 
bounds,  and  furnish  them  with  a  statement  of  the  amount  of  his 
present  stipend,  and  the  addition  to  the  stipend  which  he  means 
to  crave,  in  order  that  the  Presbytery,  if  they  shall  judge  it 
proper,  may  appear  as  parties  to  the  process. 

No.  90.  — A.  S.,  11th  July  1828.  §  22.  Edictal  Cita- 
tione. — ^In  all  cases  in  which  one  and  the  same  writ  shall  be 
executed  at  one  and  the  same  time,  against  two  or  more^per* 
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flonSi  as  forth  of  Scotland^  such  ezecution  may  be  made  by 
delireiy  at  the  said  office  of  one  copy  011I79  provided  that  socn 
copy  bear  upon  its  fiice  that  it  is  deuverea  for  all  and  eadi  of 
these  persons. 

No.  91. — Ibid^j  §  23.  MuUplepoindingB  in  Court  of  Session. — 
When  a  multiplepoinding  is  raised  in  the  name  of  a  holder  of  a 
Aind,  by  one  ot  the  claimants^  it  shall  be  intimated  to  the 
nominal  porsaer,  by  being  served  on  him  by  a  messenger-at- 
armsy  in  tne  same  manner  and  on  the  same  indueia  as  if  he  wexe 
one  of  the  defenders ;  and  an  execution  of  such  intimation  shall 
be  returned  along  with  the  execution  of  citation. 

No.  92.~A.  S.,  8th  July  1831.  The  mils  of  summmees  shall 
specify  the  indudce  UgaleSf  according  to  the  nature  of  the  sum- 
mons and  residence  of  the  defender,  without  mentioning  any 
particular  day  of  compearance,  or  leaving  blanks  for  filling  up 
days  of  compearance ;  and  shall  direct  the  messenger  to  cite  the 
defender  to  appear  in  court  on  the  last  day  of  the  legal  indudce 
applicable  to  tne  case,  the  indueiw  in  all  cases  running  from  the 
date  of  the  citation ;  and  (excepting  summonses  or  complaints 
under  the  small  debt  statutes)  these  rules  shall  apply  also  to 
all  summonses,  precepts,  wills,  and  warrants  for  service  in  all 
inferior  courts ;   all  conform  to  the  examples  of  wills  hereto 
subjoined,  as  nearly  as  circumstances  will  permit,  and  the  exe- 
cutions by  messengers,    sheriff-officers,   and   others,  shall    be 
framed  accordingly,  conform  to  the  example  also  subjoined. 

No.  93.— A.  S.,  24th  December  1838.  Edictal  Citations.—^  7. 
The  Offices  of  Keeper  of  the  Records  of  the  Court  of  Session, 
and  of  Keeper  of  Eaictal  Citations,  having  been  disjoined  by  the 
said  statute  1  and  2  Vict,  c.  118,  it  is  hereby  declared,  That 
all  citations  against  persons  forth  of  Scotland  shall  be  made  at 
the  Office  of  the  Keeper  of  Edictal  Citations,  notwithstanding 
that  the  Record  Office  of  the  Court  of  Session  is  mentioned  in 
the  said  schedule  No.  1,  annexed  to  the  said  Act  1  and  2  Vict, 
c.  114,  and  to  the  Act  6  Geo.  lY.,  c.  120. 

No.  94.— 24th  December  1838.  Act  of  Sederunt  to  regulaU 
Proceedings  in  Processes  of  Cessio  Bonorum  before  the  Court  of 
Session. — I.  That  summonses  of  cessio  bonorum  raised  before 
the  Court  of  Session,  from  and  after  the  12th  day  of  January 
1839,  shall  set  forth  the  particular  description  of  diligence  for 
civil  debt  against  the  pursuer,  on  which  he  founds  his  right  to 
claim  the  oenefit  of  the  cessio,  and  when  produced  in  Court, 
shall  be  accompanied  by  the  necessary  evidence  of  the  said 
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diligence  so  set  fortb :  Farther,  the  style  of  sammonses  of  cessio 
bonorum,  and  the  wills  thereof,  from  and  after  the  said  date, 
shall  be  varied  in  form,  or  to  the  eiFect  of  the  schedule  hereto 
annexed,  so  as  to  adapt  the  citation  and  ordinary  procedure,  as 
nearly  as  possible,  to  the  provisions  of  the  said  statute. 

it.  It  being  enacted  by  section  4  of  the  statute,  that,  in  pro- 
cesses of  cessio  raised  berore  the  Sheriff,  debtois  shall  intimate 
the  same  in  the  Edinburgh  Gcusette^  and  by  letters  sent  through 
the  post  within  five  days  next  after  the  date  of  the  said  Gazette 
notice,  or  otherwise,  that  they  may  have  an  option  to  cite  credi- 
tors in  terms  of  law; — And  it  being  enacted  oy  section  11,  that 
pursuers  of  processes  of  cessio  before  this  court,  shall  publish  a 
similar  notice  in  the  Gazette  as  to  the  raising  of  such  processes, 
and  have  a  similar  option  as  pursuers  have  before  the  Sheriff,  of 
citing  the  defenders  m  terms  of  law,  or  of  intimating  the  same 
to  each  creditor,  by  letters  sent  through  the  post  office,  without 
specifying  the  particular  time  within  which  such  letters  shall  be 
sent ; — It  is  declared,  that  the  letters  shall  be  despatched  through 
the  post  (with  the  postage  paid),  not  later  than  five  days  after 
the  day  ofpublication  in  the  Gazette. 

III.  Wnen  pursuers  of  processes  of  cessio  in  this  court  avail 
themselves  of  the  option  given  by  sections  4  and  11,  to  cite  any 
of  the  creditors  in  terms  of  law,  the  citation  shall  be  given  not 
later  than  ten  days  next  after  the  date  of  the  publication  in  the 
Gazette;  and  the  defenders  shall  be  cited  to  a  diet  of  com- 
pearance at  least  thirty  days  subsequent  to  the  date  ofpublication 
in  the  Gazette. 

lY.  In  all  processes  of  cessio,  whether  the  defenders  or  any 
of  them  shall  be  called  on  by  letter  despatched  as  aforesaid,  or 
by  citation  in  terms  of  law,  the  summonses  shall  not  be  enrolled, 
nor  shall  any  procedure  take  place  therein,  until  thirty  days 
after  the  date  ofpublication  in  the  Gazette,  without  prejudice  to 
the  pursuer  lodging  in  the  hands  of  the  court,  the  documents 
specified  in  the  said  clauses,  six  days  prior  to  the  expiration  of 
the  day  of  compearance  competent  under  the  statute. 

yfll.  When  an  obiection  is  made,  that  all  the  creditors  have 
not  been  called,  the  objector  shall  at  the  latest,  when  the  cause 
is  first  called  in  the  summar  roll,  give  in  a  list  signed  by  himself, 
his  counsel,  or  agent,  specifying  the  names  and  designations  and 
residences  of  the  creaitors,  so  far  as  known,  alleged  to  be 
omitted  :  And  the  pursuer  shall  be  authorized  to  call  the  persons 
named  in  the  said  list  by  citation  upon  the  summons,  in  virtue 
of  a  special  interlocutor  to  the  effect,  to  appear  in  the  course  of 
six  days  after  citation,  if  within  Scotland, — or  otherwise,  to  call 
the  said  creditors,  whether  in  Scotland  or  forth  thereof,  by  letter 
(post  paid)  to  compear  within  fifteen  days  after  the  despatch  of 
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the  letter :  And  if  it  shall  afterwards  appear  diat  those  persons, 
or  any  of  them,  were  not  creditorsy  the  objector  shall  be  foand 
liable  in  the  expenses  occasioned  by  his  objection. 

X.  Where  the  pursuer  of  a  process  of  cessio  shall  applj  for 
interim  liberation  from  prisoui  aud  protection  from  cUligimoe 
under  the  15th  section  ot  said  Act,  he  shall  present  a  written 
petition  for  that  purpose,  setting  forth  the  amount  of  the  caution 
that  he  is  willing  to  find,  and  the  name  of  his  cautioner;  a  copy 
of  which  petition  shall  be  served  upon  the  agent  or  agents  fw 
the  opposmg  creditors,  48  hours  at  least  before  being  moved  in 
court,  or  heard  before  the  Lord  Ordinary;  and  the  court  or 
Lord  Ordinary  shall  thereafter,  on  hearing  parties,  do  therein 
as  may  seem  just ;  the  defender  always  finding  caution  to  the 
satisfiiction  of  the  clerk  or  of  the  judge,  to  such  amount  as  may 
be  fixed,  before  liberation. 


SCHEDULE  REFEBBED  TO  IN  SECTION  I. 

Form  of  Summons  of  Cessio  Bonarum, 

Victoria,  &c. — To 

Messengers  at  Arms,  our  Sherifis 
in  that  part,  conjunctly  and  severally,  specially  constituted, 
greeting — Whereas  it  is  humbly  meant  and  shewn  to  us  by  our 
iovite  A.,  merchant  in  B.y  pursuer;  That  {here  set  forth  specifir- 
cally  under  which  description  of  diligence  tlie  pursuer  claims  the 
benefit  of  the  statute  (§  2,)  in  the  same  manner  as  is  directed  to 
be  aone^  in  applications  to  t/ie  Sheriffs  of  counties  (§  3).  That 
the  pursuer  is  unable  to  pay  his  debts,  and  is  ready  to  surrender 
his  whole  means  and  estate  for  behoof  of  his  said  creditors :  That 
his  inability  to  pay  his  debts  has  not  been  occasioned  by  fttiud, 
but  has  arisen  solely  from  misfortunes  and  losses,  to  be  particu- 
larly specified  in  the  state  of  his  affairs,  subscribed  by  nimself, 
anci  to  be  produced  in  the  hands  of  the  clerk  of  court:  That  the 
following  is  a  list  of  the  pursuer's  real  or  pretended  creditors, 
viz. :  The  said  D.  ;  also  E.,  grocer  in ;  Jl,  spirit  mer- 
chant in y  etc.     (Here  give  the  whole  of  the  names  and 

designations^  and  places  of  residence  so  far  as  known  (§  3). 
Therefore,  after  due  notice  shall  have  been  published  in  the 
Edinburgh  GazeUe,  and  citation  given  in  terms  of  law,  or  intima- 
tion by  letters  as  required  by  the  statute ;  and  upon  Uie  pursuer 
giving  a  satisfactory  state  of  his  affairs, — ^granting^  if  required  by 
the  creditors,  a  disposition  omnium  bonorum, — and  making  oath 
or  affirmation  in  common  form,  all  in  terms  of  the  Act  of  Parlia- 
ment, the  Lords  of  our  Council  and  Session  ought  and  should 


APP1SNDIX.  573 

ordain  that  the  pursuer,  if  in  jail,  be  set  at  liberty  from  prison ; 
and  ought  and  should  prohibit  and  discharge  all  Judges,  messen- 
gers, and  officers  of  the  law,  from  putting  any  dihgence  in  execu- 
tion against  his  person,  and  from  troubling,  molesting,  and 
incarcerating  him  m  time  coming  for  payment  of  any  debts  now 
due  by  him  to  the  persons  above  named :  And  farther,  in  the 
event  of  the  creditors  above  named,  or  any  of  them,  opposing  the 
present  process,  the  defenders  so  opposing  ought  ana  should  be 
decemea  and  ordained,  by  decree  of  our  said  Lords,  to  make 
payment  to  the  pursuer  of  the  sum  of  L.  sterlings  or  of 

such  sum,  more  or  less,  as  our  said  Lords  shall  modify  as  the 
expenses  of  the  process  to  follow  hereon,  all  conform  to  the  statute, 
and  laws  and  practice  of  Scotland,  used  and  observed  in  the  like 
cases,  as  is  alleged.  Our  will  is  heiefore,  and  we  charge  you, 
that  on  sight  hereof  ye  pass,  and  within  ten  days  next  after  the 
date  of  publication  in  the  Gazette  as  aforesaid,  lawfully  summon, 
warn,  and  charge  the  said  persons  above  named,  personally,  or 
at  their  respective  dwelling  places,  or,  if  ftirth  of  Scotland,  at  the 
Office  of  the  Keeper  of  the  Kecord  of  Edictal  Citations ;  that  in 
case  they,  or  any  of  them,  shall  be  so  advised,  they  may  compear 
before  the  Lords  of  our  Council  and  Session  at  Edinburgh,  or 
where  they  may  happen  to  be  for  the  time,  on  the  thirtietn  day 
next  after  the  date  of  publication  of  the  said  Gazette  notice,  with 
continuation  of  days,  to  answer  at  the  instance  of  the  pursuer  in 
the  matter  libelled ;  with  power,  however,  to  the  pursuer,  if  so 
advised,  in  place  of  the  citation  hereby  authorized,  to  send  letters 
through  the  post  office  to  each  or  any  of  them  as  above  specified, 
containing  a  copy  of  the  said  Gazette  notice,  as  authorized  by 
Act  of  Parliament :  That  is  to  say,  the  said  defenders  to  hear 
and  see  the  premises  verified  and  proved,  and  decree  and  sen- 
tence pronounced  by  the  said  Lords,  conform  to  the  conclusions 
above  written ;  or  else  to  allege  a  reasonable  cause  on  the  con- 
trary, with  certification  as  effeirs. — According  to  justice,  etc. 

No.  95.— 24th  December  1838.— Act  of  Sederunt  to  regulate 
Proceedings  in  the  Bill  Chamber. — ^I.  With  the  view  of  provid- 
ing for  the  proper  intimation  of  notes  of  advocation  and  suspen- 
sion presented  m  the  Bill  Chamber,  in  ftiture,  the  agent  for  the 
complainer  shall  bring  along  with  the  note,  at  the  time  he  first 
presents  the  same,  a  copy  thereof  (which  copy,  unless  the  com- 
plainer think  it  necessary,  need  not  contain  the  annexed  reasons 
or  state  of  facts,  and  pleas  in  law) ;  and  the  clerk  shall  certify^ 
the  presenting,  sisting,  or  passing  of  the  note  by  a  certificate 
annexed  to  the  said  copv  thus  prepared  for  service. 

II.  It  being  enacted  in  section  third  of  said  Act,  relative  to 
advocations  from  interlocutory  judgments,  that  on  such  cautioU) 
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as  is  by  the  present  practice  requiredy  being  certified  as  aforesaid 
to  have  been  found  m  the  inferior  court  in  common  form,  such 
note  of  advocation  shall  be  received  and  marked  by  the  clerk  in 
the  Bill  Chamber ;  and  whereas  bv  the  present  practice,  caution 
in  certain  cases  is  found  in  the  Bill  Chamber,  while,  by  the  said 
statute,  the  adjustment  of  caution  in  all  cases  of  advocation  seems 
to  be  transferred  to  the  inferior  courts ; — ^It  is  therefore  declared^ 
that  caution  in  all  notes  of  advocation,  whether  fix>m  final  or  in- 
terlocutory judgments,  when  competent,  shall  be  found  in  the 
inferior  court,  and  not  in  the  Bill  Chamber,  and  the  advocator 
in  such  advocadons  firom  interlocutory  judgments  as  at  present 
require  caution,  as  well  as  in  advocations  irom  final  judgments, 
shall,  along  with  his  note  of  advocation,  produce  a  certificate 
firom  the  clerk  in  the  inferior  court,  that  caution  has  been  thereon 
found  for  expenses :  And  it  is  further  declared,  that  when  any 
notes  of  advocation  presented  in  the  Bill  Chamber,  in  terms  of 
the  third  section  of  said  Act,  shall  be  passed  de  piano,  or  with- 
out answers,  intimation  of  the  interlocutor  passing  such  note, 
shall  be  made  both  to  the  clerk  of  the  inferior  court  and  to  the 
agent  of  the  opposite  party  therein,  or  to  the  party  himself  if  he 
has  no  agent ;  and  a  certificate  thereof  shall  oe  returned  to  the 
Bill  Chamber  before  the  cause  is  transmitted  to  the  Court  of 
Session. 

ni«  Whereas,  by  section  fourth  of  said  Act,  it  is  enacted, 
that  judgments  of  any  inferior  court  may  be  brought  under  re- 
view of  the  Court  of  Session  bv  suspension,  on  caution  being 
found,  and  that  certain  forms  of  procedure  are  to  be  observe^ 
when  a  party  is  desirous  to  have  such  decree,  pronounced  in  fbro, 
suspended  without  caution,  or  on  juratory  caution,  but  contains 
no  provision  respecting  bills  of  suspension  on  consignation,  while 
the  later  Act,  1st  and  2d  Victoria,  c.  118,  sec  14,  affords  evi- 
dence that  this  practice  was  understood  as  not  abrogated ; — ^It 
is  therefore  declared,  that  it  shall  still  be  competent  to  present 
suspensions  on  consignation,  and  that  consignation  shall  still  be 
required  in  those  cases  in  which,  by  the  present  practice,  it  is 
held  necessary;  the  same  procedure  being  always  observed  in 
such  suspensions  as  is  therein  provided  for  suspensions  without 
caution,  or  on  juratory  caution :  And  it  is  further  declared,  that 
in  all  cases  in  which  consignation  is  to  be  made  in  the  Bill 
Chamber,  with  the  exception  of  suspensions  of  decrees  in  absence 
pronounced  in  the  Court  of  Session,  the  sum  to  be  consigned 
shall  be  paid  into  one  of  the  incorporated  banks,  therein  to  re- 
main for  the  disposal  of  the  court,  and  the  deposit  receipt  thereof 
shall  be  lodged  with  the  clerk  of  the  process ;  and  forthwith 
transmitted  to  the  repository  of  deposit  receipts  kept  by  the 
clerks  of  court. 
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lY.  In  all  notes  of  suspension,  suspension  and  interdict,  or 
liberation,  presented  without  caution,  or  on  juratory  caution,  or 
on  consignation,  it  shall  be  competent  to  the  party,  at  any  time 
before  such  note  shall  be  advised  upon  answers,  to  amend  his 
note,  to  the  effect  of  offering  juratory  caution,  in  the  case  where 
no  caution  has  been  previously  tendered,  or  consignation,  or  full 
caution,  as  the  case  may  be,  oy  lodging  a  minute  to  that  effect, 
duly  intimated  to  the  agent  for  the  opposite  party ;  or  he  may 
afterwards  correct  the  same,  with  special  leave  of  the  Lord  Ordi- 
nary or  the  court,  given  after  heanng  both  parties  on  this  point ; 
provided  always,  when  notes  of  suspension  are  so  amendea,  that 
It  shall  be  in  the  power  of  the  Lord  Ordinary  and  the  Court  to 
give  any  order  as  to  the  expenses  occasioned  oy  the  presentment 
of  the  bill  in  its  original  snape,  that  may  appear  to  them  to  be 
just,  with  power  to  their  Lordships  also  to  limit  the  time  for  find- 
ing caution  or  making  consignation,  to  such  period  as  shall  ap- 
pear to  be  proper  in  the  circumstances  of  the  case ;  and  if  any 
note,  as  thus  corrected,  is  afterwards  refused  for  want  of  the 
caution  or  consignation  offered,  no  second  note  to  the  Lord  Ordi- 
nary shall  be  competent,  as  allowed  in  certain  other  causes  by 
section  7th  of  this  Act. 

v.  It  being  enacted,  in  section  fourth  of  the  said  Act,  that 
it  shall  be  competent  to  reclaim  to  the  Inner  House  against  the 
interlocutor  passing  or  refusing  a  note  of  suspension ;  and  it 
being  enacted  in  section  sixth  that  the  power  to  reclaim  to  the 
Inner  House  shall  remain  as  at  present ;  and  as  the  form  of 
review  by  second  notes  of  suspension  to  the  Lord  Ordinary,  is 
not  given  or  referred  to  in  the  statute ; — It  is  therefore  declared, 
that  parties  dissatisfied  with  the  interlocutor  of  any  Lord  Ordinary 
on  a  note,  advised  either  during  the  sitting  of  the  court  or  in 
vacation,  shall  lodge  a  reclaiming  note  to  the  court  against  the 
same ;  provided  always,  that  all  reclaiming  notes  shall  be  inti- 
mated to  the  agent  of  the  opposite  party  and  clerk  of  the  bills  ; 
and  in  time  of  session  be  duly  marked  and  boxed  within  fourteen 
days  from  the  date  of  the  interlocutor  reclaimed  against ;  and  in 
vacation  or  recess,  that  the  same  shall  be  intimated  to  the  op- 

Sosite  agent  and  the  clerk  of  the  bills  within  the  said  fourteen 
ays,  and  duly  marked  and  boxed  on  the  first  box  day,  or  if  no 
box  day  intervenes,  on  the  first  sederunt  day  thereafter :  And  it 
is  further  declared,  that  such  reclaiming  notes  shall  neither  pre- 
Tent  the  clerk  to  the  bills  from  issuing  the  passed  note  or  a  certi- 
ficate of  refusal,  as  the  case  may  be,  nor  hinder  the  interlocutor 
submitted  to  review,  from  being^carried  into  effect  by  the  opposite 
party,  unless  the  Lord  Ordinary  on  the  bills  shall,  as  heretofore, 
stay  proceedings,  on  special  cause  shown  by  a  note  for  the  party, 
by  prohibiting  the  delivery  of  the  note  or  the  issuing  of  the  cer- 
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♦^^^^■^•^  OB  flBck  teflss  and  camStifooa,  and  doniig  sodi  time,  as 
judge  reannnaMp,  tar  CBabling  the  party  to  obtain  a  rp* 
of  Aeiptcriocator, 

VIU.  In  aUnotei  of  sniqieBSKNiywIienreAaed,  the  certificate 
ctrtfosal  skaH  not  be  iMoed  till  Ibrty-eight  boon  after  the  entrr 
of  the  refbnl  in  the  minnta  book ;  and  if  the  notes  are  passo!, 
die  inledoqitor  diall  not  take  effxt  mitil  fiir^-dgbt  boors  aiW 
mdi  iiit^l<ii'Mi^ir  has  been  entered  in  the  nunate  bod^  excqit 
as  a  eoniannaDee  of  the  sist  or  interdict  where  the  interdict  has 
been  eontinned,  and  where  biDs  of  snspenskm  and  libonatian  are 
■M  il^  thcT  maf  be  earned  into  eflbct  as  heretofixe :  FaxtfaeTy 
m  cases  where  cantion  is  to  be  found  after  the  passing  of  the 
note^  the  intedocotor  shaU  not  take  eflfect  untu  caution  has 
been  fonnd. 

IXi  When  a  note  of  su^ension  or  advocation  has  been 
pawfd  on  cantion,  or  on  any  oonditi<m  requiring  to  be  imple- 
mented before  the  interiocntor  takes  eflfect,  the  oppoate  party  shall 
not  be  entitled  to  a  certificate  of  no  caution  or  other  failure  to 
implement  such  condition,  without  intimating  to  the  par^  that 
he  is  to  apply  to  the  derk  for  the  said  certificate ;  a  certificate  ct 
which  intnnation  shall  be  lodged  with  the  clerk ;  and  the  derk 
diall  not  me  out  the  certificate  until  the  expiiy  of  twenty-four 

XI.  It  bdng  enacted,  in  section  first  <^the  said  Act,  Ist  and 
2d  Yictocia,  c  86,  That  within  fifteen  days  after  the  date  of  the 
intimation  of  the  note  of  advocation,  in  cases  of  final  judgment 
it  shall  be  competent  to  call,  and  thereafter  to  enrol,  the  cause 
in  the  weekly  printed  roll ;  and  in  section  third  of  said  Act  it 
is  also  enacted,  that  in  case  the  Lord  Ordinary  shall  pass  any 
note  of  advocation  prssented  in  the  Bill  Chamber,  firom  sn  inter* 
locuU»y  judgment,  the  cause  may,  after  the  expiiy  of  fifteen  days 
firom  the  passing  of  the  note,  be  called,  and  thereafter  enrolled 
in  the  weekly  printed  roll ;  and  similar  provisions  are  made  in 
the  fourth  and  fifth  sections  of  the  Act^  as  to  calling  and  enroll* 
ing  suspensions  after  the  lapse  of  fifl;een  days ;  and  as  it  is  ap- 
parent that  the  Legislature  intended  that  the  calling  and  enrolling 
of  all  advocations  and  suspensions  should  be  placed  on  the  same 
footing,  and  that  none  of  the  same  should  be  called  till  after  the 
lapse  of  fifteen  days  firom  the  intimation  or  passing  of  the  note ; 
— It  is  therefore  declared,  that  notes  of  advocation  firom  final 
judgments  shall  not  be  called  and  thereafter  enrolled  in  the 
weekly  j^rinted  roll,  as  aforesaid,  until  the  elapse  of  fifteen  days 
after  mtimation  has  been  made  to  the  opposite  parties ;  and  that 
after  the  elapse  of  the  said  fifteen  days,  it  shall  be  competent  to 
call,  and  thereafter  to  enrol,  such  advocations  in  like  manner  as 
letters  of  advocation  are.  at  present  called  and:  enrolled. 


APPENDIX.  577 

No.  96.— [Edinborgh,  23d  December  1848.]  Act  of  Sede- 
runt in  regard  to  the  Service  of  Petitions  under  the  Entail  Act — 
The  Lor^  of  Council  and  Session,  in  virtue  of  the  powers  con- 
tained in  the  Act  11  and  12  Victoria,  c.  36,  intituled,  An  Act 
for  the  Amendment  of  the  Law  of  Entail  in  Scotland^— do  enact 
and  declare, — 

That  unless  otherwise  provided  for  by  the  interlocutors  or 
orders  of  the  court,  in  the  particular  case,  the  petitions  presented 
under  the  said  Act  shall  be  intimated  to,  or  served  on,  tne  parties 
called  in  such  petitions,  or  called  or  appointed  to  be  called  in  the 
course  of  the  procedure  thereon,  in  manner  following : — 

I.  Where  the  partv  called  is  within  Scotland,  he  shall  be 
allowed  fourteen  days  from  the  date  of  service,  or  forty  days  if 
within  Shetland  or  Orkney,  for  answering  the  petition. 

n.  Where  the  party  caUed  is  furth  of  Scotland,  he  shall  be 
allowed  sixty  days  from  the  date  of  service  for  answering  the 
petition,  and  service  shall  be  made  in  the  way  and  manner  pre- 
scribed for  services  in  lieu  of  the  previously  subsisting  form  of 
edictal  service,  by  the  Act  6  Geo.  IV.,  c.  120,  and  relative  Act 
of  Sederunt  in  the  matter :  and  intimation  shall  also  be  made  by 
the  petitioner's  agent  to  such  party's  known  agent  in  Scotland, 
if  he  has  any  known  agent  there,  and  a  certificate  shall  be  pro- 
duced in  process,  signed  by  the  petitioner's  agent,  stating  either 
that  such  intimation  has  been  made,  or  that  the  party  has  no 
known  agent  in  Scotland. 

in.  Where  the  party  called  is  in  minority,  or  subject  to  any 
legal  incapacity,  and  has  a  father,  or  known  tutors  or  curators, 
or  other  le^  guardians,  one  or  more,  other  than  the  petitioner, 
such  petition  shall,  besides  being  served  in  the  usual  form,  be 
also  served  on  such  father,  or  on  one,  at  least,  of  such  tutors, 
curators,  or  other  legal  guardians,  in  the  same  manner  as  if  he 
were  a  party  called. 

IV.  When  the  party  called  is  in  minority,  and  the  petitioner 
is  the  father,  or  sole  tutor,  curator,  or  legal  guardian,  of  such 
party,  it  shall  not  be  necessary  to  serve  the  petition  on  the  peti- 
tioner as  the  partVs  legal  guardian,  or  to  use  the  form  of  service 
on  the  tutors  and  curators  of  such  party  at  any  market-cross ; 
but  in  the  course  of  the  application,  a  separate  tutor  ad  litem,  or 
curator  ad  litem,  or  curator  bonis,  or  other  guardian,  shall  be 
appointed  to  such  party. 

V.  It  shall  be  competent  for  any  party  of  full  age,  when 

Slanting  his  consent,  in  terms  of  the  said  statute,  and  relative 
ct  of  Sederunt,  to  insert  in  such  consent  a  declaration,  that  he 
dispenses  with  intimation  to  himself  of  the  petition  with  or  under 
which  such  consent  shall  be  produced ;  and  when  he  is  called  as 
a  party  in  such  petition,  such  consent  shall  be  equivalent  to 

20 
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inlimation  thereof  to  him,  and  no  iorther  intimation  thereof  to 
him  shall  bo  necesuuy.  Aod  it  shall  also  be  competent,  in  sadi 
consent,  to  dispense  with  the  indncise,  or  time  HUowed,  or  to  be 
allowed,  for  answering  the  petition. 

Bat  there  ia  hereby  reserved  to  the  coaxt  full  power  to  order 
intimation  and  service  otherwise  or  additionally,  or  to  dispense 
with  service  in  whole  or  in  part,  and  that  in  each  csas  acccmling 
to  the  circamstances  of  such  case. 

And  the  Lords  appoint  this  Act  to  be  ensrossed  in  the  Bocis 
of  Sederont^  and  to  be  printed  and  publishea  in  the  umal  fixm. 
D.  BOTXE,  I^J). 

No.  97.— [Edinbu^h,  22d  May  1849.]  Ad  of  Sed^rmt 
for  modifying  a  previout  Act  of  Sederunt,  in  regard  to  the  Soviet 
o/  PetitioM  under  the  Entail  Act. — The  Lords  of  Coondl  and 
Session,  in  virtue  of  the  powers  contained  in  the  Act  11  md  IS 
Victoria,  c.  36,  intituled,  An  Act  for  the  AmendmaU  of  the  Lam 
of  Entail  in  Scotland,  do  enact  and  declare,  That,  from  and  a&xx 
the  date  hereof,  the  following  provision  contained  in  the  Act  of 
Sederunt,  passed  on  the  23a  (uy  of  December  184S,  in  regard 
to  the  service  of  petitions  under  the  aforesaid  statute,  shaQ  be 
no  longer  operative  or  have  effect,  viz. : — 

'  V.  It  shall  be  competent  for  any  party  of  ftill  smy  when 
granting  bis  consent  in  terms  of  the  said  statute  ana  ralative 
Act  of  Sederunt,  to  insert  in  such  consent  a  declaration,  that  he 
dispenses  with  intimation  to  himself  of  the  petltioQ  with  or  under 
which  such  consent  shall  be  produced ;  and  when  he  is  called 
as  ft  party  in  such  petition,  snch  consent  shall  be  equivalent  to 
'  intimation  thereof  to  him,  and  no  fiirther  inUmaUon  thereof  to 
him  shall  be  necessaiy :  And  it  shall  also  be  competent,  in  sudi 
consent,  to  dispense  with  the  inducis,  or  time  allowed,  or  to  be 
allowed,  for  answering  the  petition.* 

But  the  aforesaid  provision  shall  have  tall  efiect  in  r^ard  to 
all  consents  granted  in  pursuance  thereof  which  have  been  s^ed 
before  the  date  of  this  Act  of  Sederunt. 

And  the  Lords  appoint  this  Act  to  be  entered  in  the  "BoAs 
of  Sederunt,  and  published  in  the  usual  manner. 

D.  BoTLB,  IJP.D. 

No.  98.— [Edinburgh,  8th  June  1850.]  A<a  ^  Sedenmt 
regarding  Loosing  of  Arrestment!. — The  Lords  of  CouncO  and 
Session,  considering  that  an  Act  of  Sederunt  was  passed  on  the 
11th  day  of  July  1826,  to  regulate  the  practice  in  mils  of  loosing 
arrestment,  and  that  certain  regulations  have  been  made  &om  time 
to  time  by  Acts  of  Sederunt,  regarding  the  forms  ^  procedure  in 
the  Bill  Chamber ;  and  it  does  not  clearly  appear  how  fiu-  such 
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regulations  were  intended  to  ^pplj  to  bills  of  loosing  arrestments, 
do  therefore  hereby  enact  and  dcKdare,  that  from  and  i^r  the 
passingof  this  Act,  the  following  regulations  shall  be  observed 
m  Ihe  Bill  Chamb^ : — 

I.  All  bills  or  petitions  for  loosing  arrestments  presented  in 
the  BQl  Chamber,  shall  be  entered  bj  the  o£Sce  clerk  in  the 
monthly  roll  in  which  suspensions  and  advocations  arei  at  present 
entered ;  and  he  shall  give  out  certificates  and  extracts  ot  bonds 
of  caution,  in  such  cases,  in  the  same  manner  as  in  cases  of 
suspension. 

n.  In  bills  of  loosing  arrestments,  presented  under  the  4th 
section  of  the  above-mentioned  Act  of  Sederunt,  and  in  all  bills 
or  petitions  for  loosing  arrestment,  which  do  not  pass  de  piano, 
but  in  which  answers  are  ordered,  or  a  discussion  takes  place 
between  the  parties,  the  interlocutor  passing  or  refusing  such 
biUs  or  petitions  shall  be  entered  by  the  office  clerk  in  the  minute 
book,  and  the  certificate  of  refusal  shall  not  be  issued,  or  the 
passed  bill  delivered,  till  the  expiry  of  fbr^-eight  hours  after  the 
entry  in  the  minute  book ;  and  it  shall  be  competent  to  the  Lord 
Ordmary,  on  cause  shown  by  a  note  for  the  party,  to  prohibit 
the  issue  of  the  certificate  or  delivery  of  the  passed  bill  during 
such  time  as  he  majr  judge  reasonable,  for  enabling  the  party  to 
obtain  a  review  of  tne  interlocutor;  but  the  lo&ing  of  such 
reclaiming  note  shall  not  prevent  the  interlocutor  being  carried 
into  effect,  unless  such  prohibition  shall  have  been  ma<k  by  the 
Lord  Ordinary. 

m.  All  decrees  for  expenses  in  loosing  arrestments  shall  be 
entered  in  the  minute  book,  and  extracted  by  the  office  clerk,  in 
the  same  manner  as  in  cases  of  suspension. 

D.  Boyle,  LP  J). 

No.  99.— [254  November  1857.]  Act  of  Sederunt  for  regur 
lating  the  Procedure  of  Judicial  Factors  under  the  Statute  19dl 
and  20tA  Vxctorioy  cap.  79. — ^The  Lords  of  Council  and  Session, 
in  pursuance  of  the  powers  vested  in  them  by  the  164th  and 
165th  sections  of  the  Act  of  Parliament  passed  in  the  19th  and 
20th  year  of  her  present  Majes^s  reign,  cap.  79,  intituled.  An 
Act  to  amend  and  consolidate  the  Lowe  relating  to  Bankruptcy 
in  Scotland^  do  hereby  enact  and  declare,  as  follows, — 

L  That  every  petition  presented  to  ^e  Court  under  section 
164  of  said  statute,  for  the  appointment  of  a  judicial  factor  on 
the  estates  of  persons  deceased.,  shall  be  in  the  form,  and  as 
nearly  as  may  oe  in  the  terms,  set  forth  in  the  schedule  No.  1, 
hereto  annexed. 

m.  Besides  intimation  on  the  walls  and  minute  book  in 
4^mmon  form,  of  which  certificates  shall  be  produced,  intimation 
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shall  be  made  in  the  Edinburgh  Gctzette^  according  to  the  forms 
in  schedule  No.  2 ;  and  a  nill  copy  of  the  petition  shall  be 
served  on  such  of  the  persons  named  in  the  petition,  as  repre- 
sentatives of  the  deceased,  as  are  not  parties  thereto ;  and  a  copy 
of  the  Edinburgh  GazetUj  containing  the  intimation,  and  an 
exe^^ution  or  acKnowledgment  of  service  of  the  petition,  shall  be 
produced  before  the  petition  is  disposed  of. 

IV.  The  Court  snail  not  make  the  appointment  of  the  judi- 
cial factor,  until  the  lapse  of  fourteen  dajs,  or  such  other  time  as 
the  Court  may  fix,  after  both  the  publication  of  the  notice  in  the 
Gazette,  and  the  date  of  service  (when  such  service  is  required) 
of  the  petition  on  the  representatives  of  the  deceased. 

11^.  In  order  to  ascertain  the  claims  upon  the  estate,  the 
factor  shall,  within  eight  days  of  extracting  his  appointment, 
cause  to  be  inserted  in  the  Edinburgh  GrazetUf  a  notice  in  the 
form,  or  as  nearly  as  mav  be,  set  forth  in  the  schedule  No.  3, 
hereto  annexed,  and  he  snail  also  insert  a  similar  notice  in  such 
newspapers  as  may  appear  to  him  to  be  proper. 

'KWl,  Immediately  on  the  accountant's  report  being  made, 
the  factor  shall  lodge  the  same  in  court,  and  shall  transmit  to 
each  person  who  has  lodged  with  him  a  claim  on  the  estate  of 
the  deceased,  a  notice  by  post  intimating  that  the  state  of  funds 
and  scheme  of  division,  and  report  thereon,  have  been  lodged  in 
court,  and  stating  the  amount  for  which  the  creditor  has  been 
ranked,  and  whether  his  claim  is  to  be  paid  in  full,  or  by  a  divi- 
dend, and  the  amount  thereof,  and  in  case  of  claims  rejected, 
stating  that  fact ;  and  a  notice,  according  to  the  form  in  schedule 
No.  4,  hereto  annexed,  shall  also  be  inserted  in  the  Edinburgh 
Gazette;  and  if  any  persons,  other  than  those  who  have  lodged 
claims  with  the  factor,  shsJl  be  stated  in  the  petition  to  the 
court,  or  in  the  books,  deed  of  settiement,  or  other  papers  of  the 
defunct,  to  be  creditors  of  the  estate  or  interested  therein ;  or  if 
the  factor  shall  otherwise  have  reason  to  believe  that  other  per- 
sons are  in  either  of  these  predicaments,  he  shall  give  notice  by 
letters,  through  the  post  office,  to  such  persons,  that  no  dividend 
is  allotted  to  them  in  the  scheme  of  dividend. 
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No.  100.— TABLE  OP  PEES  CHARGED  BY  MESSENGERS 

IN  EDINBURGH. 

For  executing  summonses,  homings,  protests,  arrestments,  and 
other  diligences,  including  delivering  cop^,  writing  citation, 
and  execution,  if  300  woras  or  under,  paying  witnesses,  and 
returning  the  execution, — first  copj,      •  .£036 

If  more  than  one  defender,  and  in  the  same  dwelling- 
house, — each  other  copy. 

If  in  separate  dwelling-houses, — each  other  copy,  • 

If  forth  of  the  kingdom, — ^first  copy,  .    ' 

—  each  other  copy, 


0 

2 

0 

0 

2 

6 

0 

3 

6 

0 

2 

0 

0 

5 

0 

0 

3 

6 

0 

5 

0 

For  inhibitions,  etc., — first  copy  to  the  party, 
Each  other  copy  to  parties. 
Copy  at  market-cross,        .... 
In  addition  to  the  above  charges,  when  the  exe- 
cution exceeds  300  words,  then,  for  every  entire 
Quantity  of  300  words,  or  part  of  300  words  after 
tne  first,       .  •  «  •  .010 

For  travelling  each  mile  from  the  messengei^s  residence^ 

exclusive  of  the  copies,  and  no  charge  returning,        0     16 
Denunciations, — ^first  defender,      •  •  .016 

each  other,  •  .  .006 

For  apprehending  and  imprisoning  a  debtor  on  a  warrant,  in- 

cludmg  composition  for  risk,  when  there  is  little  trouble : — 

If  the  debt  be  under  L.20,  from    •  •      7s.  6d.  to  12s.  6d. 

Each  assistant,      •  •  •  .  •  Is.  6d. 

Detention  with  the  debtor,  with  a  view  to  a  settiement, 

or  in  carrying  him  to  prison,  for  one  hour,  fipom  5s.  to  7s.  6d. 
Each  assistant,      .  .  •  .  •  Is.  6d. 

Every  additional  hour,  including  assistants,  .  3s.  6d. 

Debts  from  L.20  to  L.50,  .  •  .    15s.  to  21s. 

Each  assistant,      .....  2s.  6d. 

Debts  firom  L.50  to  L.lOO,  from   .  .  .    25s.  to  42s. 

Each  assistant,      •  .  .  •  •  3s. 

And  for  every  L.50,  or  part  of  L.50,  after  the  first 

L.lOO,  the  sum  of  ...  •         10s.  6d. 

Besides  the  allowance  for  travelling  per  mile,  when  going  a 
distance. 
Chaise  hire,  or  other  needftil  conveyance,  when  necessary, 
chargeable  in  addition  to  the  above  rates,  and  a  proper 
and  moderate  allowance  for  incidental  expenses  and  main- 
tenance of  the  party. 
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Assistants  to  be  paid  according  to  distance  and  trouble 
For  a  whole  day,  trouble  and  maintenance,  not  to  ex- 
ceed 7s.  6d.  to  each,  but  exclusive  of  travelling,  for 
which  there  is  a  charge  for  each,  per  mile^         •  6d. 

For  arresting  a  debtor  m  prison,  teom  Ts.  6d.  to  10s.  6d^  accord- 
ing to  amount  of  debt 
Arresting  vessels  of  eveiy  class  and  description^ '        L.0    7     6 
Each  assistant,      •  •  •  •  .016 

But  exclusive  of  boat  hire,  when  neoessaiy. 
For  dismantling  vessels  lying  in  harbour,  besides  as- 
sistants, carpenters,  and  sadors,  when  necessaiy : — 
Small  sloops,         •  .  #  .  .        0  15    0 

Large  sloops  and  brigSy     •  •  •  .        1  10    0 

Ships,       .  .  .  .  .  .220 

For  taking  the  oath  of  a  complainer  on  letters  of  law- 
burrows,  •  •  •  •  .050 

Service  copies  same  as  in  other  diligence^ 
For  making  a  searoh  on  a  caption  or  warrant  in  dwell- 
ing-house, shop,  or  manufactory,  and  returning  exe- 
cution, but  exclusive  of  assistants,  •  .        0  10     6 
For  poindings, — 

To  the  messenger  and  party  going  to  execute  poind- 
ings, but  provented  from  proceeding  on  account  of 
lock&st  places,  and  retummg  execution,  •        0    7     6 

Executing  letter  of  open  doors,  including  witnesses,  but 

exclusiveof  locksmiths,  etc.,  and  expense  of  poinding,  0     5    0 
N.B. — ^These  two  last  items  will  now  selaom  occur,  in  con- 
sequence of  the  alteration  in  writs  introduced  by  1  and  2 
Vict,  c.  114. 

re©.  WitneaeflBL 

If  the  appraised  value  be  under  L.5,      L.O    5    0    L.0  1     6 

L.5  and  under  L.IO,     0    7     6        0  2    0 

10         „            20,     0  12     6        0  2    6 

„         „          20         „            80,     0  15    0        0  3    6 

„         „          80         „            50,     1    1    0        0  4    0 

50         „            70,     1    5    0        0  5    0 

70         „          100,     1  11     6        0  6    0 

100         „          150,     2    2    0        0  7    0 

150         „          200,     2  12    6        0  7     6 

And  for  larger  debts  at  the  rate  of  10s.  6d.  for  everv  L.50,  or 

part  of  L.50,  appraised  value,  in  addition  to  the  above  rates^ 

for  the  first  L.200  of  the  debt  :— 

Extending  execution  of  poinding,  each  sheet,        .        0  10 

Catalogue^  and  granting  certificate  for  Excise^  do.,          0  16 

In  executing  poindings  at  a  distance,  the  usual  rate  of 
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travelling,  in  addition  to  the  above, — ^messenger,  per 

mile,      ......    L.O    1     6 

Each  appraiser  and  witness,  .  •  .010 

For  maKing  copies  of  summonses  and  other  writs  for 
service,  when  not  famished  by  the  agent  or  party, 
per  sheet,  •  •  .  .  .010 

For  writing  necessary  letters  to  employers,  remitting 
money  recovered,  and  reporting  state  of  diligence, 
etc.,  including  booking,  .  .  .020 

No.  101— TABLE  OP  FEES  IN  CIVIL  BUSINESS  FOR 
SHERIFF  OFFICERS  IN  SCOTLAND. 

[PEB  A.  S.,  Cth  MABOH  1888 ;  BENEWED  2d  JUNE  1887.] 

Citc^ions. 

For  executing  a  summons,  or  charmng  on  a  decree  or  registered 
protest,  or  using  arrestment,  or  serving  a  petition  or  complaint, 
minut^  interlocutor,  or  warrant,  or  intimation^  or  citing  tor  ex- 
amination,— for  each  of  these  several  acts,  and  returning  execu- 
tion, the  following  fees  will  be  allowed  for  officer  and  witnesses : — 
Wheti  the  demand  does  not  exceed  the  sum  which 
may  be  competently  pursued  for  in  the  Sheriff's 
Small  Debt  Court,         .  .  .  .    L.O    1     6 

Above  the  sum  which  may  be  competently  pursued  for 
in  the  Sheriff's  Small  Debt  Court,  and  not  exceed- 
ing L.50,  .  .  .  .  .020 
Above  L.50,          .            .            .            .            .026 
For  executing  against  more  than  one  person  on  the 
same  warrant,  when  a  separate  execution  not  neces- 
sary, each  copy  after  the  first,  officer  and  witnesses,   0    10 
For  travelling,  each  mile  after  the  first,  fix>m  the  court- 
house, or  the  residence  of  the  officer  employed,  in 
*   the  execution  of  any  of  the  above  duties  (the  distance 
travelled  in  returning  after  execution  of  the  duty 
not  to  be  reckoned),  officer  and  witnesses,          .         0     12 
For  citing  a  witness  within  a  mile  of  the  court-house, 
or  residence  of  the  officer  employed,  officer  and  wit- 
nesses, when  the  demand  does  not  exceed  the  sum 
which  may  be  competently  pursued    for   in  the 
Sheriff's  Small  Debt  Court,       .            .            .010 
Above  the  sum  which  may  be  competently  pursued  for 

in  the  Sheriff's  Small  Debt  Court,         .  .016 

For  every  other  witness  cited  within  the  same  distance, 
when  a  separate  execution  is  not  necessary,^-officer 
and  witnesses,    •  .  .  .  .010 
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The  above  fees  to  include  short  copies  of  citation,  and 

retoming  executions. 
For  attenoin^  the  proof  or  examination  of  parties 

when  required,  for  each  hour,    •  •  •    L.O     1     0 

Brieves* 

For  publishing  a  brieve  of  service, — o£Scer  and  wit- 
nesses, ......    L.O    2     6 

Attending  at  the  service,  first  hour,  •  .020 

For  every  other  hour,        •  .  .010 

Poindings. 

When  the  appraised  value  does  not  exceed  the  sum  which 
maj  be  competently  pursued  for  in  the  Sheriff's  Small  Debt 
Court,  and  the  fees  are  not  limited  by  the  statute  10  Geo.  lY., 
cap.  55,  or  by  any  other  statute, — 
To  the  officer  for  collecting  his  party,  framing  schedule, 

filling  up  the  same,  and  completing  the  poinding  in 

legal  form, — ^for  himself  and  party,         .  •     L.O    6    0 

Extending  the  execution  of  poinding,  per  sheet,    •        0    10 
Making  catalo^e  of  poinded  effects,  per  sheet,  and 

granting  certificate  tor  the  Excise,         •  .010 

TV^en  the  appraised  value  is  above  the  sum  which  may 

be  competently  pursued  for  in  the  Sherifi^s  Small 

Debt  Court,  ana  does  not  exceed  L.12,  officer  and 

party,    •  •  •  •  •  .OTG 

Extending  execution,  per  sheet,     •  •  .010 

Making  catalogue,  per  sheet,  and  granting  certificate 

for  the  Excise,  •  •  •  .  .010 

When  the  appraised  value  is  above  L.12,  and  does  not 

exceed  L.25, — officer  and  party,  •  .        0  12     6 

Extending  execution,  per  sheet,     •  .  .010 

Making  catalogue,  per  sheet,  and  granting  certificate 

for  the  Excise,^ .  .  .  .  .016* 

When  the  appraised  value  exceeds  L.25,  and  does  not 

exceed  L.50,— officer  and  party,  •  .        0  15    0 

Extending  execution,  per  sheet,     •  .  .010 

Making  catalogue,  per  sheet,  and  granting  certificate 

for  the  Excise,  .  .  .  •  .016 

When  the  apprsiised  value  exceeds  L.50,— officer  and 

partv,    .  .  .  .  ,  .110 

Extending  execution,  per  sheet,     .  •  .010 

Making  catalogue,  per  sheet,  and  granting  certificate 

for  the  Excise,  •  .  .  .  .016 

If  the  officer  and  party  is  necessarily  employed  more 

than  two  hours  in  executing  poindmgs,  or  in  travel- 
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ling  for  that  purposei  to  be  allowed,  in  addition  to 
the  above  rates,  tor  each  hour  after  the  first  two, — 
ofBcer  and  part^,  •  •  •  •    L.0    2     6 

But  nnder  this  last  charge,  the  officer,  for  himself  and 

party,  not  to  have  in  one  day  more  than  •        0  15    0 

Although  the  appraised  valae  should  exceed  the  amount  of 
the  debt,  the  latter  is  to  be  the  rule  of  the  officei^s  charge ;  and 
these  charges  are  to  be  in  full  of  all  incidents,  and  all  other  ex- 
penses, excepting  stamps. 

Sequestrations. 

Taking  inventoiy  of  sequestrated  effects : — 

When  the  rent  to  be  secured  does  not  exceed  L.12, — 

officer  and  witnesses,      .  •  •  •    L.O    5    0 

When  the  rent  is  above  L.12,  and  does  not  exceed 

L.25,— officer  and  witnesses,      .  .  .076 

When  the  rent  is  above  L.25,  and  does  not  exceed 

L.50,— officer  and  witnesses,     .  .  .        0  10    0 

When  the  rent  is  above  L.50, — officer  and  witnesses,    0  12     6 

Writing  out  inventoiy  and  schedule,  per  sheet  of  eadi, 
in  any  of  the  above  cases,  •  •  •        0     10 

If  the  officer  and  witnesses  are  necessarily  employed 
more  than  two  hours  in  taking  the  inventory,  or 
travelling  for  that  purpose,  to  be  allowed,  in  addi- 
tion to  the  above  fees,  for  each  hour  after  the  first 
two, — officer  and  witnesses,  •      .  .  .016 

But  under  this  last  charge,  for  the  hours  after  the  first 
two,  the  officer  not  to  have  in  one  day,  for  himself 
and  witnesses,  more  than  •  •  .        0  10    0 

For  serving  petition  of  sequestration  when  the  inventory 
of  sequestrated  effects  is  taken  by  the  officer,-— officer 
and  witnesses,    •  •  •  .016 

Ejections. 
The  same  fees  to  be  allowed  as  in  sequestrations. 

Sales. 

In  cases  of  sale  of  poinded  or  sequestrated  effects,  an  officer 
conducting  such  sale,  bv  executing  the  warrant,  and  collecting 
the  proceeds,  will  be  held  liable  for  the  amount  of  the  roup-roll, 
and  will  be  allowed  for  his  trouble  and  risk,  including  auctioneer's 
fees,  as  follows : — 
When  the  amount  of  the  roup-roll  is  the  sum  which  may  be 

competently  pursued  for  in  the  Sheriff's  Small  Debt  Court,  or 

under,  he  wiU  be  allowed  7s.  6d. 
When  the  amount  of  the  roup-roll  is  above  the  sum  which  may 
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be  competeotlj  pursned  for  in  the  Sheriff's  Small  Debt  Court, 
and  does  not  exceed  L.IOO,  he  will  be  allowed  at  the  rate  of 
5  per  cent 
When  the  amount  of  the  roup-roU  exceeds  L.lOO,  bat  does  not 
exceed  L.IOOO,  he  will  be  allowed  the  above  rate  for  the  first 
L.100 ;  and  for  every  additional  L.lOO  or  part  of  L.lOOy  3 
per  cent. ;  and  when  the  amoont  exceeds  L«1000y  he  will  be 
allowed  the  above  rates  for  the  first  L.IOOO,  and  2  per  cent, 
for  every  additional  L.lOO  or  part  of  L.lOO. 
The  above  poundage  to  cover  all  charges  for  trouble  in  relar- 
tion  to  the  sale,  and  for  collecting  the  proceeds,  including  draw- 
ing advertisements  and  articles  of  roup ;  but  ihe  officer  will  be 
al&wed  aU  his  necessary  disbursements  or  expensesi  such  as 
advertising  paying  crier,  travelling  charges,  etc. 

He  will  also,  when  the  proceeds  are  above  L.20,  be  aUowed 
for  an  assistant  clerk^  7s.  6(L 

Warrants  and  Examinations. 

Executing  warrants  to  apprehend,  and  bringing  for 
examination, — officer  and  one  assistant,  for  the  first 
hour,     ......    L.O    5    0 

Every  other  hour,  .  .  •  .016 

If  more  than  one  assistant  be  required,  the  officer  shall 
be  allowed  for  each  additional  assistant,  for  the  first 
hour,     •  •  .  .  .  .016 

Every  other  hour,  .  .  .  .006 

But  a  charge  for  a  day  of  twenty-four  hours,  not  to 

exceed,  for  officer,  •  .  .  .        0  15    0 

For  each  assistant,  .  .  .  .060 

For  execution  of  a  caption  for  the  return  of  a  process,  0  2  6 
If  the  procurator  who  holds  the  process  resides  more  than  a 
mile  distant  firom  the  clerk's  office,  the  officer  and  his  assistant 
to  be  paid  at  the  same  rate  as  when  executinfi:  warrants  to 
apprehend.  ^ 

Bar  Fees. 

To  the  bar-officer,  at  calling  each  new  cause,         .    L.O    0    2 
For  each  enrolment,  .  .  .  .001 

Fees  Payable  in  Exchequer* 

To  the  schoolmaster,  sheriff-officer,  constable,  or  other 
person  employed  in  taking  up  lists  of  jurors  under 
the  statute  6  Geo.  IV.,  chap.  22,  for  each  day  of 
ten  hours  he  is  actually  employed  in  this  duty,       L.O    7     6 
Officers  employed  in  summoning  the  jury  and  witnesses  for 
the  annual  fiars ;  for  serving  precepts  respecting  the  election  of 
a  member  of  Parliament ;  precepts  on  account  of  the  Crown ; 
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Eroclamations  for  general  fasts  or  thanksgivings,  or  other  the 
ke  business,  to  be  dlowed  for  the  first  mile,  Is.,  and  every 
mile  after  the  first,  4d.,  bat  not  exceeding  7s.  6d.  for  each  day, 
or  twenty  miles  travelled.  These  allowances  to  be  in  full,  of  all 
travelling  expenses,  except  ferries ;  but  when  the  officer  has  to 
cross  ferries  he  will  be  allowed  the  necessary  fireight  of  the  ferry, 
and  to  charge  the  breadth  of  the  ferry,  and  one-half  more. 

Jury  Court  Proceedings. 

Summoning  jurors  to  the  Jury  Court,  or  countermanding 
their  attendance,  or  re-waming  them  to  attend : — 

For  each  copy  citation,  .  .  .    L.O    0     6 

For  each  juryman  countermanded  or  re-warned,     0    0    4 
These  allowances  to  be  in  full  for  summoning,  countermand- 
ing, or  re-warning  all  jurymen  residing  within  a  mne  of  the 
residence  of  the  officer  employed. 

Travelling  every  mile  after  the  first,  in  the  execution  of 
these  duties,  at  the  rate  of  7s.  6d.  for  each  day,  or  twenty  miles 
travelled. 

If  the  same  jury  be  summoned  to  the  same  day  for  the  trial 
of  different  cases,  the  allowance  for  travelling  to  he  apportioned 
equally  amongst  the  different  cases. 

These  allowances  to  be  in  full  of  all  travelling  expenses, 
except  ferries ;  and  also  to  be  the  rule  of  payment  for  officers  in 
summoning  juries  and  witnesses  in  cases  for  assessing  damages, 
or  valuing  property,  or  other  the  like  business. 
To  the  officer  for  attending  in  court  to  verify  execution, 

if  resident  where  the  tnal  takes  place,    .  .    L.O    2     6 

If  he  comes  fi*om  a  distance,  for  each  day  of  twenty- 
four  hours  he  is  occupied,  including  coming  and 
returning,  .  .  .  .  .070 

Besides  his  actual  expenses. 

Note  let.  When  the  officer  has  to  cross  ferries  he  will  be 
allowed  the  necessary  ft^ight  of  the  ferry,  and  to  charge  the 
breadth  of  the  ferry  and  one-half  more. 

Note  2d,  No  charge  to  be  made  by  an  officer  for  any  thing 
done  in  causes  on  the  poors'-roll,  except  for  actual  outlay,  unless 
expenses  shall  be  recovered  firom  the  opposite  partr. 

Note  Sd.  The  sheet  of  writings  to  be  computed  at  300  words 
when  not  otherwise  specified ;  but  if  the  writing  does  not  con- 
tain 300  words,  to  be  charged  as  one  sheet ;  and  if,  after  finding 
the  number  of  sheets  which  any  such  writing  shall  comprise, 
calculated  at  the  rate  aforesaid,  any  number  or  words  less  than 
300  words  shall  remain,  such  fewer  words  will  be  charged  as  a 
sheet.  C.  Hope,  LP.D. 
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Abbey,  226,  271. 
Abroad,  citation  of  perBons,  340. 
Absconding  from  diHgence,  255. 
Accumulation  of  principal  and  inte- 
rest, 183. 
Act  of  Grace,  260,  262. 
Act  of  Grace,  intimation  under,  273. 
Acts  of  warding,  246,  424,  429. 
Actio  arbitraria,  7. 
Actor  sequitiir  forum  rei,  2. 
Adherence,  charge  on  decree,  276. 
Adherence,  jurisdiction  in  actions  of, 

12. 
Adjudication,  charge  of  homing  on, 

275. 
Adjudication,  execution  of,  67. 
AdjdXlication  served  byshoitoopy,  50. 
Admiralty  summons,  20. 
Admission  of  sheriff-officer,  358. 
Adrocations,  93. 
Adyocation,  forms  of  intimation  of, 

105,  etc. 
Aggravation  to  charges  of  assault, 

475. 
Aliment,  intimation  to  consign,  273. 
Aliment,  schedule  of  intimation  of 

petition  of  poor  debtor  for,  425. 
Ahment,  short  inducim,  18. 
Alimentary  funds  not  arrestable,  157. 
Alimony  (Act  of  Grace),  262. 
Amendment  of  execution,  64. 
Appraised  value  in  poindings,  230. 
Apprehension,  duty  at  and  after,  462. 
Apprehension,  form  of,  252. 
Arbitraria  actio^  7. 
Arrest,  protection  against,  267. 
Arrestee,  liability  of,  160. 
Arrestment,  Chapters  X.  XI. 
Arrestment,  schedule  of,  on  Sheriff 

summons,  893. 


Arrestment  jurisdictionis  fundandsa 
causa,  9. 

Arrestment  on  Sheriff  Court  sum- 
mons, 361. 

Arrestment,  warrant  of,  19. 

Assault,  aggravation  by  being  com- 
mitted on  officer  of  the  law,  475. 

Assened  taxes,  schedule  of  poinding 
for,  402. 

Assessment  of  railways,  notice  of 
appeal,  108. 

Assignation,  intimation  of,  edictally, 
138,  140. 

Assignation,  want  of  stamp,  251. 

Assignee,  letters  of  homing  at  in- 
stance of,  180. 

Assistance  of  the  lieges,  462. 

Bailable  offences,  333. 
Bailie  of  the  Abbey,  225. 
Bank-notes  poindable?  226. 
Bankmpt  Act,  19  and  20  Yict.,  c.  79, 

101,  236. 
Bankmpt    Act,     citations     under, 

374. 
Bankmpt    Act,    liberation    under, 

266. 
Bankmpt    Act,    protection    under, 

260. 
Bankmpt,  citation  to,  for  examina- 
tion, 114. 
Baron  bailie,  434. 
Baron^s  courts,  433. 
Bill  Chamber,  97. 
Bills  of  exchange,  summary  diligence, 

192. 
Blazon  in  deforcement,  471. 
Boats  and  ships,  arrestment  o^  157. 
Bond  fide  payment  by  commonaebtor, 

160. 
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Bon&fide  suit  depending,  149. 
Bond  of  presentation,  257,  258. 
Bond,  diaige  of  payment  on  extract, 

205. 
jBonortcm,  cesno^  260. 
Booking  debtor  at  jail,  254. 
Border  wairants,  5, 10. 
Branch  estabUahment,  citation  at,  84. 
Brieves  of  seryice,  advocation  of,  99. 
Burgh  Coorts,  428. 
Burgh  Harbours  Act)  16  and  17  Yict., 

0.  93,  250. 
Building  Association,  instance,  89. 
Burghs,  royal,  privilege  of,  11. 

Galls  on  shares,  arrestment  of,  155. 
Caption,  letters  of,  188,  245. 
Caption,  process,  248. 
Captions,  what  violence  justified  in 

executing,  459. 
Carrier,  airestment  in  hands  of,  158. 
Catalogue  of  poinding,  242. 
'  Catched'  within  the  territory,  5,  ^4. 
Caution  judicio  sisH  and  judication 

wZvi,  161. 
Caution,  loosing  arrestment  on,  160. 
Cautioners,    liabilitieB  of.   Chapter 

XXXVI. 
Certificate  of  notice  to  remoye,  898. 
Cessio  bonorum,  260. 
Cessio  bonorum,  short  inducim,  18. 
Cessio,  certificate  of,  letters  put  into 

the  poet-office,  400. 
Cessio,  names  of  creditors  blank,  55. 
Challenge  of  jurors,  844. 
Chancery,  charge  of  homing  on  order 

in,  218. 
Chancery,    charge  of   payment  on 

order  of  court,  209. 
Charge  on  SherifTs  decree,  895. 
Charge  to  pay  or  perform,  warrants 

of.  Chapter  XII. 
Oluurges  ad/dctumpraBStandum^Xjb&'p^ 

Chiurter,  courts  holding  authority  by, 
Chapter  XXXII. 

Charter  of  confirmation,  charge  to 
grant,  282. 

Choosing  curators,  84. 

Choosing  curators,  citation  on  sum- 
mons for,  886. 

Choodng  curators,  execution  of  sum- 

,  mons  for.  Sheriff  Court,  887. 

Choosing  of  curators,  served  by  short 
copy,  50. 

Churoh  courts,  Chapter  XXXIY. 


Church  door,  execution  at,  of  inhibi- 
tion of  teinds,  826. 

Citation  and  its  warrants,  Chapta*  U. 

Citation,  edictal,  8. 

Citation  for  a  juror  on  Sheriff  crimi- 
nal trial,  408. 

Citation,  penKmal,  8. 

Citation  to  witness  on  Sheriff  crimi- 
nal trial,  407. 

Citations  under  the  Bankrupt  Act, 
874. 

Civil  and  criminal,  conflict  of  juris- 
dictions, 266. 

Civil  debt,  imprisonment  for,  244. 

Civil  debt,   protection  agamat  im- 
prisonment for,  267. 

Civil  debts,  Act  d  Grace  confined  to, 
264. 

Clerk  of  court,  signature  to  Sheriff 
summons,  861. 

Clerk  of  suj^y,  instance,  45. 

Clerk  of  teinds,  signature  to  teind 
summons,  21. 

CogniHonis  causd^  decree,  271,  281. 

Commissioner,  arrestment  in  hands 
of,  154. 

CommissionerB  of  police,  sue  and  be 
sued,  45. 

Commissioners  of  supply,  citation  of, 
48. 

Commiadoners  of  woods,  foreBtB,  ^c., 
42. 

Communis  error^  66. 

Company,  citation  of,  84. 

Company,  citation  of,  in  sequestra- 
tion, 118. 

Company,  charge  against  psrtner, 
188. 

Company,  execution  against,  81. 

Competing  brieves,  advocation,  99. 

Comnetition  of  arrestments,  156. 

Conclusions  of  summons,  17. 

Conflict  of  jurisdictions,  dvil  and  cri- 
minal, 266. 

Conjoined  creditors  in  poinding  229. 

Conjoined  poindings,  execution  of, 
241. 

Conjugal  Rights  Act,  24  and  25 
Vict.,  c.  86,  88, 108,  276. 

Conjunctly  and  severally,  where 
parties  expressly  bound,  each  may 
be  sued,  but  all  sued  must  be  citeo, 
47,48. 

Consigned  funds,  arrestment  of,  155. 

Consistorial  action,  service  of  sum- 
mons, 88. 
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Gonsifltorial   and   mazitinie  caiueB, 

Sheriff  now  judge  in,  S57. 
Consiatorial  summons,  20. 
Constable,  437. 
Gonstitation,  decree  of,  277. 
Contractus  ratione^  jaiudiction,  5,  6. 
Copartnery,  stock  not  poindable,  226. 
Copy  citation,  51. 

Copy,  only  one  of  edictal  citation,  82. 
Copy,  service,  49. 
Corporation,  citation  of,  37. 
Counting  honse,  28. 
County  Police  Act  1857,  44. 
Conrt  of  Exchequer  Act,  186. 
Courts  of  justice,  civil  diHgenoe  not 

enforced  within,  271. 
Creditor  in  document  for  sonmiary 

diligence,  194. 
Creditors   conjoined   in   poindings, 

229. 
Criminal  letters,  337. 
Criminal  libel  in  Sheriff  Court,  will 

of,  406. 
Criminal       proceedings,       Chapter 

XXVIII. 
Criminal     proceedings,    forms    in, 

Chapter  XXIX. 
Criminal  procedure  in  Sheriff  Court, 

878. 
Criminals,  what  violence  justified  in 

apprehending,  461. 
Crown,  action  against,  42. 
Crown  bound  to  aliment  debtor  un- 
der Act  of  Grace,  265. 
Crown  debtor,  charge  to,  214. 
Crown  debtor,  execution  of  charge 

against,  215. 
Crown,  instance,  43. 
Custody  in  order  to  trial,  336. 
Custody  of  poinded  goods,  229,  282. 
Custody  of  warrant,  21. 
Custom-house  oflSoer  not  protected, 

478. 

Pate  of  Bummona,  19. 

Day  Poaching  Act,  2  and  3  WilL  lY., 
c.  68,  448. 

Days  of  charge,  191. 

Dean  of  Guild  Court,  481. 

Death  of  party,  462. 

Debts  not  exceeding  L.8, 6s.  8d.,  272. 

Deceased  debtor,  citation  of  succes- 
sor, 112. 

Dedarator,  special,  short  nufucic,  18. 

Decree  arbitral,  charge  of  payment 
on,  211. 


Decree  in  absence,  suspension  of,  95, 

97. 
Decreet  and   warrant   of   ejection, 

form  of,  400. 
Decrees  in  foro  of  inferior  courts, 

suspension  of,  94,  97. 

Defects  in  warrants,  251.  

Deforcement,  Chapter  XXXYII. 
Demise  of  the  Grown,  462. 
Demmdation,  182. 
Denunciations,  forms,  220. 
Descriptive  name  of  firm  does  not 

fpre  persona  standi  injudicio^  35. 
Deprivation  of  messenger,  66. 
Desertion  of  service,  4  Gfeo.  IV.,  c. 

34,  446. 
Diligence  for  citing  witnesses,  119. 
Discretion  of  officer,  253. 
Discretionary  power,  messenger  has 

none,  465. 
Dispensing  with  citation,  83. 
Di^)ensing  with  execution,  66. 
Dissolution  of  company,  463. 
Distress,  252. 
DistresB,  form  of,  449. 
Distribution  of  prcmerty,  effect  of 

imprisonment  in,  255. 
Divorce,  jurisdiction  in,  12. 
Domicile  of  jurisdiction,  2. 
Domicilii^  jurisdiction  ratione,  2. 
Dwelling-house,  execution  of  citation 

at,  58. 
Dwelling-place,  citation  at,  25. 

Edict,  citation  subjoined  to  copy, 
389. 

Edictal  citation,  8,  29,  68,  75. 

Ejection,  form  of  decreet  and  war- 
rant, 400. 

Ejection,  short  uufticue,  18. 

Entail  Acts,  intimation  of  petitions, 
99. 

Erasure  in  date  of  bill,  198. 

Erroneous  execution  withdrawn 
debito  tempore^  65. 

Error,  consequences  of,  46d-9. 

Error  in  record,  302. 

Errors  in  copving  indictment,  841. 

Exchange,  bills  of,  192. 

Exchequer  chambers,  citation  at,  42. 

Exchequer,  Court  of.  Act,  186. 

Exculpation,  citation  to  witness  on 
letters  of,  854. 

Exculpation,  letters  of,  845. 

Execution,  arrestments  in,  151. 

Executor,  charge  to  confinn,  276. 
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Execaton,  form  of  charge  to  ooofinn, 

284. 
Execation,  re^nisiteB,  55. 
Execution  of  atation,  fomiBof  ,  79,  etc. 
Exhibition  ad  delibenuidiim  serred 

by  short  copy,  50. 
Exhibition,  shoii  nuAicue,  18. 
Extract  decree,  waixant  appended  to, 

151. 
Extract  r^;i8tered  protest,  Bchednle 

of  arreBtment  on,  167. 
Extrinsic  &ctB  to  execation,  62. 

Factum  prttttandumy  protection  doea 
not  apply  to  warrant  of  imprison- 
ment ad,  267. 

Faith,  execution  beaia  faith  till  im- 

rren,  62. 
execution,  66. 

Fees  of  constable,  451. 

Feu-dutieB,  barons  may  prosecute  for, 
before  their  own  oqutIb,  435. 

Fictitious  person,  sendee  on,  34. 

Final  judgment,  advocation  of  ,  93, 97. 

Forcibly  defending,  effects  towards 
notour  bankruptcy,  256. 

Foreign  company  not  bound  by  cita- 
tion of  partners,  35. 

Forthconung  senred  by  short  copy, 
50. 

Forty  days*  absence  ground  of  edictal 
citation,  32. 

Forum  rei,  actor  sequitur,  2. 

Friendly  societies,  citation  of,  38. 

Full  copy,  49.  51,  58. 

Full  copy  of  the  libel  in  Sheriff 
Court,  363. 

Fundandam  jurisdictumem^  arrest- 
ment ad,  147. 

Furniture,  arrestment  of,  153. 

Furthcoming,  short  inducim,  18. 

Furth  of  Scotland,  execution  against 
defender,  80. 

Grame  Acts,  supplement  to  petition 
and  complaint  imder,  138. 

Gazette,  104. 

Gazette,  warrant  of  protection  ad- 
vertised in,  267. 

General  Assembly,  452. 

General  letters  of  homing,  181. 

General  letters  of  homing  for  pay- 
ment of  bishops^  rents,  charge  on, 
219. 

Growing  com  may  be  poinded,  226. 

Guild,  Dean  of,  431. 


Hmreditas  jacens^  278. 

HaTers  and  witneBses,  Ghaptca  TI. 

vn. 

Havers  and  witneBses,  dtatuHi  of,  to 

Sheriff  Court,  374,  392. 
Heir,  charge  to  enter,  276. 
Heritable  bond,  requisitioii  of  pay- 
ment, 134. 
Heritable  Jurisdictions  Act,  20  Geo. 

XL,  a  43,  433. 
Heritors,  inhil»tion  of  teinda  directed 

against,  325. 
Holidays  and  Sundays,  270. 
Holyrood  House,  271. 
Homing,  charge  of,  215,  etc 
Homing,  letters  of,  179. 
Homing,  letters  of,  containing  war* 

rant  of  arrestment,  151. 
Hominff,  letters  of,  sometimeB  still 

us^id,  190. 
Horning  not  competent  on  decree  ol 

baron  bailie,  4M. 
Homing  to  a  superior,  274. 
Hypotl^,  landlord  entitled  to,  may 

stop  a  poinding,  226. 

Implement  of  a  tack,  charge  for,  210. 
Improbation  of  execution,  62. 
Incident  diligence,  citation  on  letten 

of,  388. 
Income  tax,  schedule  of  poinding  for, 

403. 
Incorporation,  citation  of,  37. 
Incorporate  companies,  citation  of, 

38. 
Indictment,  337. 
Indorsation  of  warrant  for  apprdien* 

sion,  334. 
Inducut,  24. 

Inducim  in  Sheriff  Court,  360. 
Inducim  of  charge,  191. 
Inducim  of  letters  of  supplement,  ISO. 
Inducia  of  summons,  17. 
Inducim  of  teind  summons,  72,  etc. 
Industrial  and   providait  sodetieB, 

citation  of,  38. 
Infancy,  objection  to  witness,  23. 
Inhabitants,  293. 
Inhibition,  Chapter  XXII. 
Inhibition    agamst    wife.    Chapter 

xxrv. 

Inhibition  of  teinds,  Chapter  XXYII. 
Initio  litis,  improhation  of  execution 

must  be  proponed,  63. 
Innkeeper,  arrestment  in  hands  of, 

153. 
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Instance,  building  asBOciation,  89. 

Ingtance,  friendly  aodetieB,  88. 

Instance,  name  <n  firm  and  their  part- 
ners, 85. 

Insorance  companies  excepted  from 
Joint  Stock  Acts,  40. 

Instrument  of  interraption,  71. 

Interdiction,  Chapter  aXIII. 

Interdicts,  etc.,  96,  97. 

Interlocutor,  service  ordered  by,  107. 

Interlocutory  judgment,  adyocation 
of,  94,  97. 

^terrupting  prescription  in  real 
rights,  69. 

Intcarruption  of  prescription,  execu- 
tion of  summons  for,  88. 

Intimation,  letters  of,  under  Act 
1701,  c.  6,  846. 

Intimation  of  assignation  edictally, 
140. 

Intimation  of  assignation,  letters  of 
supplement  for,  183. 

Intimation  of  removing  by  'sheriff- 
officer,  896. 

Intimation  of  sale  of  poinded  effects. 
Sheriff  Court,  402. 

Intimation  of  sale  of  sequestrated 
effects,  Sheriff  Court,  401. 

Intimation  to  consign  aliment,  278. 

Intimation  to  fix  a  diet  of  trial,  in 
terms  of  the  Act  1701,  855. 

Intimations,  Chapters  lY.  Y. 

Intrinsic  solemnity  of  execution,  62. 

Intromission  with  poinded  goods,  285. 

Intrusion,  short  inducts^,  18. 

Inventory  and  valuation  in  poind- 
ings, 281. 

Irr^^ilarities  in  execution,  66. 

Jailer,  responsibility,  254. 

Joint  interest.  46. 

Joint  Stock  Companies  Acts,  40. 

Joint  Stock  Companies  winding  up 

Act,  charge   of    payment  under, 

208. 
Joint    stock    company,    execution 

against,  88. 
Judicial  interdiction,  808. 
Judicio  sisU,  10,  246. 
Judicio    sUH    and  judicattim  solvij 

caution,  161. 
Judge  of  the  roup  in  poindings,  281. 
Jurisdiction,  Chapter  I. 
Jurisdictionem^  arrestment  ad  fuu' 

dandamy  147. 
Jurisdictions,  civil  and  criminal,  266. 


Juror,  citation  to,  for  Jury  Court, 

891. 
Juror,  citation  to,  on  Sheriff  criminal 

trial,  408. 
Jurors,  citation  of,  in  civil  causes,  125. 
Jurors,  execution  against,  858. 
Jurors,    execution  against.    Sheriff 

Court,  409. 
Jury  Court  citation  to  witness  and 

haver,  128. 
Justice  of  Peace  Court,  487. 
Justifiable  homicide,  885. 

Kirk-session,  452. 
Knocks,  six,  29. 

Lands  Clauses  Act,  41. 
Lawburrows,  Chapter  XX. 
Lawburrows,  petition  of,  in  Sheriff 

Court,  869. 
Leith,  pier  and  shore,  80. 
Letters  of  caption,  188,  245. 
Letters  of  exculpation,  citation  to 

witness  on,  854. 
Letters  of  homing,  179. 
Letters  of  supplement,  8. 
Letters  ordeny  proceeded,  458. 
Letters,  signet,  15. 
Liability  of  arrestee,  160. 
Liability  of  cautioner,  466. 
Liability  of  officers,  465. 
Liabilities  of  officers  and  their  cau- 
tioners, 464. 
Libel,  full  copy  of,  in  Sheriff  Court. 

868. 
Libel,  service  copy  of,  49. 
Liberation  under  ^Bankrupt  Act,  266. 
lieges,  assistance  of,  in  executing 

criminal  warrants,  462. 
Lieges  edictally,  execution  against,. 

85. 
lieges,  schedule  of  inhibition  for,. 

809,  etc. 
list  of  assize  and  witnesses,  840. 
Locality,   decrees   of,    enforced  by 

general  letters  of  homing,  181. 
Lockfast  doors,  execution  of,  242. 
Lockfast  doors,  poinding,  284. 
Lord  AdvodEite,  service  on,  doubted 

in  Teind  Office,  74. 
Loosing   and  recal   of   arrestment, 

160. 
Loosing  of  arrestment,  schedule,  174. 
Lunatics  (Scotland)  Act,  20  and  21 

Vict.,  c.  71,  25a 

2P 


594 


INDKZ. 


Hadunery  maj  be  poinded,  226. 
MagiBtarfttes,  citation  of,  37. 
Ha^isttates,  ezecotion  against,  88. 
Maib  and  daties  Berved  by. short 

opp^,  66. 
Hajon^  of  crediton,  268. 
Market-cioflB,  132,  339. 
Market-croeB  of  Edinbargb,  30. 
HarketHsran,  exeoation  of  edict  at, 

389. 
Maritime   and    oonsiBtorial   canaeB, 

Sheriff  now  jadf;e  in,  367. 
Manied  woman,  citation  of,  48. 
Mamed  woman,  charge  against,  196. 
Married  woman,  cha^  at  instance 

of,  188. 
Manied  woman,  personal  diligence, 

6. 
Married   woman  protected   against 

personal  diligence,  268. 
Meditatione  mg^  warrants,  6,  10, 

246. 
Mercantile   Law  Amendment   Act 

1866, 164,  227. 
Merchant  Shipping  Act,  42. 
Messenger-at-arms  and  sheriff-cffioer, 

21,  366. 
Military  aaaJstance,  267. 
Militia,  Scotland,  17  and  18  Vict, 

c.  106,  260. 
Minister*s  stipend,  charge  of  payment 

for,  214. 
Minor  and  tutors  and  cnrators,  exe- 
cution of  summons,  Sheriff  Court, 

387. 
Minor,  citation  of,  48. 
Minor,  execution  against,  81. 
Minor,  chaige  against,  196. 
Minor  f urth  of  Scotland,  exeoation 

against,  82. 
Minor's  next  of  kin,  citation,  31. 
Minorennitate  proximus^  23. 
Minute  craving  warrant  to  imprison, 

261. 
Mode  of  serving  the  summons  in 

Sheriff  Court  process,  364. 
Mode  of  executing  the  charge,  196. 
Modification   and  locality,    extnct 

decreet,  197. 
Multiplepoinding,  dependence  of,  has 

effect  of  sist,  469. 
Multiplepcnnding,  execution  of,  67. 
Multiplepoinding    served  by  shoot 

copy,  60. 
Multiplepoinding,  short  inducim^  18. 
Mutiny  Acts,  269. 


Name  anddengnation  of  witnasB,  159. 
Next  of  kin,  catation  of,  31,  33. 
Night,  execution  during,  65. 
l^ht  Poaching  Act,  9  Qeo.  lY.,  o.  69, 

NohUe  offidumj  21. . 
Nominafpursoerin  multipl^oindiBg, 

intimation  to,  78. 
Notarial  instrument  will  not  rapply 

execution,  56. 
Notary  public,  requisition  of  payment 

by,  186. 
Notice   attached   to  criminal  libel 

served  on  accused,  364. 
Notice  attached  to  criminal  libel  in 

Sheriff  Court,  407. 
Notice  to  remove,  397. 
Notour  bankrupt,  246. 
Notour  bankruptc;^,  236. 
Nullities  in  execution,  60. 

Oath  in  lawbunows,  286. 
Obstructing  tiskd  resisting  officer  ol 

the  law,  474. 
Officers  of  state,  citation  of,  42. 
Officers  of  state,  execution  against, 

84. 
Orknevand  Shetland,  17, 19, 99, 338. 
Open  doors,  warrant  of  imprisonment 

contains  warrant  for,  266. 
OriginiSj  jurisdiction  roftone,  5,  7. 

Palace,  goods  not  poindable  within, 

226. 
Pari  nassn  ranking  of  diligence,  236. 
Parisn  churches,  execution  a^  for 

interrupting  prescription,  70. 
Parish  church,  formerly  neoessarr  to 

execute  ranxing  and  sale  at,  68. 
Parties  having  a  joint  interest  or 

liability.  46. 
Parties,  who  must  be  made,  and  cited, 

46. 
Partners  bound  in  aoluf ton,  practical 

effect  of  rule,  37. 
Partners,  citation  of,  34. 
Partners,  charge  against,  188. 
Passengers  Act  Amendment,  46. 
Payment,  charge  of,  200. 
Payment  offered  in  poinding,  233. 
Payment,  place  of,  7. 
Peers  protected  ai^ubst  personal  difi« 

gence,  269. 
Peoal  statutes,  juiiadiction  of  justices 

under,  446. 
Penalties,  waxxants  to  poind  for,  238. 
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Penonal  citation^  8. 

Penonal  citation,  element  in  jcmadio- 

tion,  5,  24. 
Pereonal  diligence,  Chapters  XII.  to 

XVII. 
Personal  exception,  85. 
Personal  protection,  272. 
Personal  service,  execntion,  58. 
Petition  and  complaint,  249. 
Petition  and  complaint  nnder  Game 

Acts,  supplement  to,  188. 
Petition  and  deUverance,  execution 

of,  392. 
Petition   of  lawborroiTB   before    a 

Sheriff,  869. 
Petitory  summons,  will  of,  75. 
Pier  and  shore  of  Leith,  80. 
Pilbry,  66. 
Place  of  business,  28. 
Place  of  payment,  7. 
Plough  goods,  227. 
Poachinff  Acts,  448. 
Poindable,  what?  225. 
Poinded  effects,  intimation  of  sale  of, 

Sheriff  Court,  402. 
Poinding,  Chapters  XIY.  XY. 
Poinding,  execution  of,  being  de- 
forced in,  475. 
Poinding  for  asseased  taxes,  schedule 

of,  402. 
Poinding  not  applicable  to  ships,  157. 
Poinding  the  ground.  Chapter  XXI. 
Poinding  the  ground,  senred  by  short 

copy,  50. 
Poinding  the  ground,  Sheriff  Court, 

870. 
Poinding  the  ground,  short  inducia^ 

18. 
Poinding  or  arrestment,  proper  dili- 

^oe?  152. 
Poindings   cannot  be   executed  at 

night,  65. 
Poindings  of  the  ground  miffht  war- 
rant general  letters  of  homing, 

181. 
Poindings,  two  witnesEns,  22. 
Police  and  Improvement  Act  (1850), 

13  and  14  Yict.,  c  S3,  45,  250. 
Police  conmuBsioQeiB  sue  and   be 

sued,  45. 
Police  courts,  440. 
Police  of  Counties  Act  1857, 44. 
PoHce  (Scotland)  (1857)  Act,  20  and 

21  Vict.,  c.  72;  250. 
Poors*  roll,  intimation  of  application, 

103. 


Poors'  roll,  intimation  of  application, 

117. 
Possession,  poinded  goods  left,  229. 
Post  office,  service  through,  43. 
PrsBpositura,  305. 
Preunble  of  summons,  16. 
Precept  of  arrestment,  149. 
Precept  of  warning,  319. 
Precept  of  warning,  execution  of, 

322. 
Prescription,  execution  of  summons 

for  interruption  of,  88. 
Prescription,  summons  for  interrupt- 
ing, 69. 
Presbytery,  citation  before,  453. 
Presbytery,  citation  of,  74. 
Presentation,  bond  of,  257. 
Preventor,  short  tJiducix^  18. 
Prison  and  rogue  money,  schedule  of 

poinding  for,  405. 
Prisoner,  conveyance  of,  333. 
Prisons  Act,  2and  3  Yict.,  c.  42, 254. 
Process  caption,  248. 
Procurator  for  pursuer,  signature  to 

Sheriff  summons,  361. 
PromisBory  fiotes,  summary  diligence, 

192. 
Promoters  of  company,  service  on,  41. 
Promoters  of  public  undertakings, 

execution  af;ainst,  87. 
Proiyrty  and  income  tax,  schedule  of 

poindmg  for,  403. 
Piotest,  arrestment  on,  167. 
Protest,  charge  on,  200. 
Protest,  party  acquiring  li^t  to, 

entitlea  to  use  summary  diligence, 

194. 
Protestation,  charge  of  payment  on 

extract,  213. 
Protection,  Chapter  XYII. 
Public  Houses  Acts,  447. 
Public     undertakings,     companies, 

clauses,  41. 
Publication  of  inhibition,  299. 
Publication  of  sale  in  poindings,  235. 
Pupils,  citation  of,  48. 
Pupils  protected    against  personal 

oiligence,  269. 

Bace  of  diligence,  291. 

Railway      company,       exeeutiona 

affainst,  86,  87. 
Raiiiing  and  sale— edictal  citation, 

81. 
Banking  and  sale,  exiectttion  of  sum-* 

moDB  of,  67|  89. 
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Ranking  and  sale,  names  blank,  54. 

Ranking  and  sale,  senred  hj  short 
copy,  60. 

Eatione  contractus^  jurisdiction,  5,  6. 

Ratione  domicilii^  jurisdiction,  2. 

Ratione  originis^  jurisdiction,  5,  7. 

Rathne  rei  sitm  jurisdiction,  2,  8. 

Real  raiser  statea  in  body  of  writ,  69. 

Real  rights  interrupting  prescription, 
69. 

Recal  of  arrestment,  162. 

Reconvention,  5,  8. 

Record  Office— -Court  of  Session,  30. 

Record  of  proceedings  must  be  kept 
in  justice  of  peace  criminal  trials, 
445. 

Recording  of  execution  of  charge,  185. 

Recording  of  inhibitions,  SOI. 

Recording  of  inhibition  against  wife, 
807. 

Registered  bond,  charge  of  payment 
on  extract,  205. 

Registration  Court,  citation  to,  401. 

Rc^tration  of  Inrths,  17  and  18 
Vict.,  c.  80,  250. 

Eeij  actor  setpntur  fortim^  2. 

Rei  sitsB^  jurisdiction  ratione^  2,  8. 

Relaxation,  letters  of,  255. 

Removal  of  nuisances,  11  and  12 
Vict.,  c.  128,  250. 

Removals  under  leases,  in  terms  of 
16  and  17  Vict.,  c.  80,  §  81,  897. 

Removing,  intimation  ol,  by  sheriff- 
officer,  896. 

Removing  of  tenants,  819. 

Removing  of  tenants-— Sheriff  Court, 
871. 

Removing,  short  inducim^  18. 

Representatives,  citation  of,  181. 

Rent,  charge  for  payment,  210. 

Report  of  poinding,  280. 

Requisition,  105. 

Requisition  for  payment  of  heritable 
bond,  142. 

Requisition  of  paynient  of  heritable 
bond  against  puiies  f  urth  of  Scot- 
land, 184. 

Requisition  to  enter  heir,  109. 

Requisition  to  superior  to  enter  him- 
self, 110.     . 

Residence  (forty  days)  founds  juris- 
diction, 2. 

Resisting  and  obstructing  officer  of 
the  law,  474. 

Retreat  to  the  Sanctuary,  255. 

Return  of  no  distress,  450. 


Revenue  officer  not  protected  at  com- 
mon law,  478. 

Revenue  statutes,  228. 

Revenue  statutes,  jurisdiction  of  jus- 
tices under,  444. 

Review  of  criminal  sentences  of  in- 
ferior courts,  888. 

Rogue  money,  sdiedule  of  poinding 
for,  405. 

Roup  and  sale,  intimation  of,  116. 

Roup,  judge  of,  in  poindings,  281. 

Royal  burghs,  privilege  of,  11. 

Sanctuary,  267,  271. 

Sanctuary,  effect  of,  towards  notowr 

bankruptcy,  255. 
Schedule  of  arrestment,  158, 168. 
Schedule  of  citation,  requisite,  51. 
Schedule  of  charse,  187. 
Schedule  of  poinding,  280,  287. 
Schedule,  statutory  (execution),  57. 
Search,  to  prove  absconding,  256. 
Search,  execution  of,  257. 
Secretary,  service  on,  88,  41. 
Security,  arrestment  in,  149. 
Sequestration,  citation  to  show  cause, 

111. 
Sequestration  in   competition  with 

poinding  of  the  ground,  298. 
Sequestration,  service  of  petition  for 

recal,  102. 
Sequestration,  service  of  petition  by 

sheriff -officer,  892. 
Sequestration  for  rent,  868. 
Service  copy  of  libd,  49. 
Service  oi  a  petition,  schedule  for, 

Sheriff  Court,  891. 
Service  of  Heirs  Act,  10  and  11  Vict, 

c.  47,  98. 
Service  ordered  by  interlocutor,  107. 
Sheriff  Courts,  Chapter  XXX. 
Sheriff  fee,  294. 
Sheriff  fee  in  poinding,  285. 
Sheriff-officer     and    messenger-at- 

arms,  21,  866. 
Sheriff^s  precept,  supplement  to,  187. 
Shetland  and  Orkney,  99,  888. 
Shetland  and  Orkney,  tnduac,  17, 19. 
Ships  and  boats,  arrestment  of,  157, 

172. 
Short  copy,  51. 

Short  copy  citation,  form  of,  77. 
Signature  on  each  page  of  execution, 

61. 
Signature  of  writer  to  the  signet,  20. 
Signet,  19. 
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Sigilet  letters,  15. 

Single   escheat  formerly  fell  when 

demand  rebel,  oonsequenoes,  59. 
Sist  of  diligence,  457. 
Six  days'  (mrge,  191,  etc. 
Six  knocks,  29. 
Small  debt  jurisdiction  of  jtistices, 

441. 
Small  debt  jurisdiction  of  Sheriff,  875. 
Small  debt  proceedings,  450. 
Small  Debt,  Sheriff,  Court  citations, 

etc.,  410. 
Smoke  Nuisance  Abatement,  20  and 
.    21  Vict.,  c.  73,  250. 
Soldiers,  marines,  and  sailors  pro- 
tected against  diligence  for  civil 

debt,  269. 
Solemnities  at  executing  poindings, 

283. 
Sources  of  jurisdiction,  1. 
Bpecial  arrestment,  171. 
Special  declarator,  short  indticiai^  18. 
Spuilzie,  short  induciss^  18. 
Squalor  carceris^  245. 
Stamp,  want  of,  to  an  assignation, 

251. 
Status,  jurisdictionin questions  of,  11. 
Statutory  schedule  (execution),  57. 
Stipends  of  minist^  may  be  levied 

by  f^eral  letters,  181. 
Submission,  charge  of  payment  on, 

211. 

Subpoena  in  exchequer  cause,  citation 

on,  77. 
Succeeding  in  the  vice,  short  indudm, 

18. 
Sum  charged  for,  189. 
Summary    applications    in   Sheriff 

Courts,  867. 
Summary  complaint  for  removing, 

u9o. 
SummaiT  criminal  procedure  before 

Sheriff,  379. 
Summary  diligence,  192. 
Summary  warrants,  intimation  of,  99. 
Summons,  15. 
Sunday,  472. 

Sundays  and  holidays,  270. 
Supersedere,  278. 
Supplement,  letters  of,  8. 
Supplementary  summons  of  cessio 

required  to  call  omitted  creditors 

after  calling  of  summons,  65. 
Supplements,  Chapters  YIII.  IX. 
Suspension,  forms  of  i|itimation  of, 

105,  etc 


Suspensions,  93. 
Suspension,  short  induciaBy  18. 

Tack  duty,  charge  of  payment  for, 

209. 
Taxes,  schedules  of   poinding   for, 

402,  etc. 
Teinds,  extract  decree,  197. 
Teinds,      inhibition     of.      Chapter 

XXVII. 
Teind  summons,  21. 
Teind  summons,  citation  on,  78. 
Teind  summons,  execution  of,  72  89, 

92. 
Tenant,  removing  of,  319. — See  Re- 
moving. 
Tenant,  schedule  for,  in  removing,  321. 
Tenant,  warning  for,  in  burgh,  426. 
Time  of  executing,  65. 
Time  of  executing  Sheriff  sununons, 

365. 
Time  of  execution  of  poinding,  284. 
Tinsel  of  superiority,  procedure  in 

lieu  of,  100. 
Town  ooimcil,  citation  of,  87. 
Town-officers,  forms  for,  424. 
Transference,  diort  inducia,  18. 
Transference  of  Lands  Act,  10  and  11 

Vict.,  c.  48,  100,  274. 
Transumpt  served  by  short  copy,  50. 
Transumpt,  short  inducue^  18. 
Treasurer  of  hospital,  arrestment  in 

hands  of,  155. 
Trustees,  arrestment  in  hands  of,  156. 
Trustee,  intimation  to,  108. 
Turnpike  Road  Act,  45. 
Timpike  Road  Act,  1  and  2  Will 

IV.,  c.  48,  250. 
Tutors  and  curators,  arrestment  in 

hands  of,  158. 
Tutors     and     curators,     execution 

against,  81,  82. 
Tweed  Fisheries  Act  (1857),  46, 250. 
Two  justices  required,  446. 

Ulpian  ad  edictutn^  5. 
Ultroneous  evidence,  119. 

Valuation  and  inventoiy  in  poinding, 
231. 

Valuation  of  lands,  17  and  18  Vict., 
c.  91,  250. 

Value  of  the  cause  L.25,  33. 

Verbal  warrant  sufficient  for  appre- 
hension in  some  cases,  330. 

Vergens  ad  inopiam^  150. 
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Violence  justified  in  execatiaii  of 

duty,  459. 
Yolnntaiy  interdiction^  803. 
Voter,  citation  to  party  enrolled  as, 

before  a  B^;istration  Gonrt,  401. 

Wakening,  intimation  of,  104. 

Wakening  senred  by  short  copy,  60. 

Wakening,  short  inducim,  18. 

Wand  of  peace,  252. 

Wand  of  peace,  use  in  def oroement, 
474. 

Waiding,  acts  of,  246,  424,  429. 

Warning,  precept  of,  819. 

Warning  for  tenant  in  burgh,  426. 

Warrant,  custody  of,  21. 

Warrant  for  aireBtment,  19,  149. 

Warrant  for  edictal  citation,  75. 

Warrant  of  citation  falls  if  not  exe- 
cuted within  year  and  day,  54. 

Warrant  of  citation  to  criminal  trial, 
882. 

Warrant  of  ejection,  400. 

Warrant  subjoined  to  extract,  196. 

Warrant  to  impison,  245. 

Warrants,  border,  5, 10. 

Warrants,  medUatione  fugm^  5, 10. 

Warrants  for  poinding,  228. 


Warrants  of  citation,  Chapter  n. 
Will  of  Bummcms,  17,  75. 
Win  of  teind  summons,  74. 
Witness,  citation  to,  on  Sheriff  cri* 

minal  trial,  407. 
Witness,  name  and  designation  in 

execution,  61. 
Witnesses  and  hayers.  Chapters  VI. 

vn. 

WltnesseB  and  haTers,  citation  ol^ 

Sheriff  Court,  874,  892. 
Witnesses  and  jurors,  citation  of,  848. 
Witneaaes  to  citation,  22. 
Witnesaes  not  required  to  sign  cita- 
tion, 58. 
Woods,  forests,  etc,  42. 
Woods  and  forests,  execution  against, 

88. 
Woods  and  forests,  service  on,  in  teind 

summons,  74. 
Written  complaint  neoesaary  in  Jus* 

tioe  of  Peace  Court,  445. 
Written  varrants  for  appr^ension, 

831. 
Writer  to  the  si^et,  20. 
Wrongous  impnsonment,  act  anent, 

1701,  c.  6,  886. 
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heattattoa  In  reoommending  It  as  a  safe  and  aocnrate  gnlde  for  all  the  ends  whkh  sach  a  niannal 
may  legitimately  8ahserTe.^--Joiinial  o/yiiKjwnidmee. 

"Mr  Larimer's  Handbook  la  a  workman-Uke  elegant  production,  giving  a  great  deal  of  infor- 
mation in  a  short  compass,  such  as  Is  not  to  be  found  in  any  single  book  accessible  to  the  general 
public,  and  It  Is  pnbUahed  at  a  price  so  moderate  as  to  place  It  within  the  reach  of  alL*— AroCiman. 

"Hr  Lorlmer  has  eTewitiert  a  work  for  whlchhe  desenres  the  gratitode  of  the  comnranity.  Lord 
St  LeonanTs  little  book  of  a  similar  natore  has  been  found  Inyaluable  In  England,  and  we  doubt 
not  that  the  present  will  become  equallT  popular  In  this  ooontry.  It  is  written  In  plain  language, 
iToUing  as  nr  as  iiosBlble  all  the  tedmlcaMtiee  of  law.  Tbe  work  Is  one  which  will  proTe  emi- 
nently useftil  to  the  pubUo  at  large^  and  it  desenrea  our  warmest  commendation."— CMsdonian 


/ 


LAW  BOOKS 

PUBZ.ZSHXD  BY  T.  AND  T.  CZiARK, 


EDIKBUHGH. 


Bell's  Prindplea/)!  the  Law  of  Sootlftnd.  Fifth  Edition.  By  Patrtck  Shaw.  One  thick 
YoloJiy  6yo.    Prioe  SSs. 

BelVe  GomiDeiitarieB  on  the  Laws  of  SooiUknd  in  relation  to  Me^-cantile  and  Maritime  Law, 
MoTeable  and  Heritable  BightSf  and  to  Bankruptcy.  Sixth  Edition.  By  Paxbxck 
Shaw.    Two  Tolnmes  imperial  Svo.    Prioe  L.4,  10b. 

Lorimer'e  Handbook  of  the  Law  of  Scotland,  adapted  to  the  Use  of  the  General  PnUic, 
and  of  Stadents  and  Stnuigen.    Crown  fiyo.    Second  Edition.    Prioe  78.  6d* 

Hay  on  the  Liability  of  Proprietors,  ICaeten  and  Serrants,  for  Baparation  of  Injniies 
arising  from  Accidents  and  the  Negligence  of  Parties, '  including  Cases  of  Bail  ways. 
Coal  Pits,  Bead  and  Harbour  TmstSi  and  PnbUo  Corporations.  Demy  8to.  Price 
10s.  6d. 

Hay*s  Poor  Law  Decisions  in  the  Court  of  Session,  and  Awards  by  ArbitratioxL  8tow 
Pricel».6d. 

Hallard^s  Proposal  to  Facilitate  the  Abolition  of  Feudal  Conyeyandng,  with  a  Note  in 
Beply  to  Lord  Neayes  and  ]£r  Duncan  li'Laren.    Price  6d. 

Barclay  on  the  Locsl  Courts  of  England  and  Scotland.  Dedicated,  with  permission,  to 
the  Bight  Honourable  James  Moncreilf,  Lord  Advocate  for  Scotland,  etc    Prioe  Ss. 

Fraser  on  the  Conflict  of  Laws  in  Cases  of  Divorce.    Price  28.  6d. 

Smith's  Digest  of  the  Poor  Law  of  Scotland  relating  to  the  Poor.  "With  an  Appendix, 
containing  the  Act  of  Parliament  and  Forms.    Prioe  78.  6d. 

Paton's  Law  and  Practice  in  Appeals  from  Scotland  to  the  House  of  Lords.  With  an 
Appendix,  containing  the  Standing  Orden  in  Priyate  Bills,  etc    8to.    Price  8b. 

Soutar's  Styles  of  Writs  in  the  Sheriff  and  Commissary  Courts  in  Scotiand,  witik  Notes 
of  Decided  Cases.    Bevised  by  Hugh  Babclat,  £^.,  LL.D.    Demy  8yo,  10s.  6d. 

Barclay's  Digest  of  the  Law  of  Scotland,  with  Spedal  Beference  to  the  Office  and  Duties 
of  a  Justice  of  the  Peace    One  volume  of  about  1000  pages.    81s.  8d. 

Steele's  Manual  of  Criminal  Law ;  being  a  Summary  of  the  Powers  and  Duties  of  Juries 
in  Criminal  Trials  in  Scotland.    Foolscap  Svo.    4s. 

Lyon  on  Landlord  and  Tenant    12mc    8s.  6d. 

Lyon  on  Conveyancing.    12mo.    8s.  6d. 

HacBrair's  Treatise  on  Bankruptcy.    Price  7s.  6d. 

Cook's  Styles  of  Writs  and  Forms  of  Procedure  in  the  Church  Courts  of  Scotland,  revised 
and  adapted  to  the  present  state  of  the  Law  of  the  Church.  With  a  Supplement,  which 
gives  the  Styles  and  Practice  of  the  Free  Church  in  so  far  ss  differing  horn  those  of  the 
Established  Church.    Third  Edition.    12s. 

Livine's  Practical  Treatise  on  the  Came  Laws  of  Scotland.  Second  Edition.   Price  78.  6d. 

M^Laurin  and  Barclay's  Small  Debt  Act    Price  4s.  6d. 

M'Glashan's  Sheriff  Court  PFAoticc  Third  Edition.  Edited  by  Sheriff  Babclat.  Price  25e. 

Napier  on  the  Law  of  Prescription.    Price  81s.  6d. 

Shaw's  Digest  of  Cases  Decided  in  the  Supreme  Courts  of  Scotland  from  1800  to  1852. 
8  vols,  imperial  8vc 

Irrine's  Beport  of  the  Trial  of  Madeleine  Smith.    8vo.    Prioe  6^ 

Murdoch  and  Barclay  on  Bankruptcy.    Price  7b.  6d. 

Shand's  Pntotice  of  the  Court  of  Sevion*    2  vols.    PriotStis, 


